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PREFACE TO THE SECOND EDITION.

THE author’s aim in these pages has been to sketch the lives
of some of the greatest of modern English Judges—taking
up the tale where Lord Campbell left it—and in doing so
to give the reader some idea of their several contributions
to the making of English law—to show

How in the vast, the laboured whole,
Each mighty master poured his soul.

The first edition contained thirty-five names; to these
thirteen more have now been added: Lord Langdale,
Vice-Chancellor Kindersley, Vice-Chancellor Bacon, Lord
Hannen, Sir James Fitzjames Stephen, Lord Coleridge,
Lord Selborne, Lord Justice Chitty, Lord Esher, Lord
Bowen, Lord Herschell, Lord Russell of Killowen, and
Lord Watson. At the same time the earlier sketches have
been revised and enlarged.

The author has to thank Sir Harry Poland, K.C., for
many valuable suggestions and emendations, and also his
Honour Lumley Smith, K.C., for similar help. .

He also dcsires to express his thanks to Mr. G. J. Lush
and Messrs. Sweet and Maxwell for kindly lending him

portraits.
E. M.

8, Old-square, Lincoln’s Inn.
January, 1904,
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THE

BUILDERS OF OUR LAW DURING
QUEEN VICTORIA'S REIGN.

LORD COTTENHAM.

‘WHEN her late Gracious Majesty ascended the throne, the holder
of the Great Seal was Lord Cottenham. He was of the elder
branch of the same Cambridgeshire family, from which Samuel
Pepys, the immortal diarist, was descended. Yet it would be
difficult to find two greater contrasts than the “ cold and sedate ”
Charles Christopher Pepys and the * gossipy pleasure loving”
Samuel. If they had anything in common, it was the faculty of
getting on. Young Campbell, who was then in Mr. Tidd’s
chambers, writes to his father in 1802 : “ There is a society among
the pupils which meets once a week exclusively for the discussion
of questions of law. It is modelled upon the plan of the Courts
of Westminster—a chief justite, counsel for the plaintiff and
defendant, &c. The great ornament of our bar is a Mr. Pepys,
a nephew of 8ir Lucas.” ‘ Slow rises worth,” however, at the
Chancery Bar, especially with a man whose parts, like Pepys, were
rather solid than brilliant. Though a pupil of Tidd and Samuel
Romilly, the most distinguished practitioners of the day, and the
glory of a mimic bar, it was twenty-two years after his call before
he obtained silk—he was forty before he felt himself in a position
to marry. In the usual course of professional ambition, he
B
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entered Parliament as member for the borough of Malton, but
his unadorned oratory made little impression on the House of
Commons. That House is said to be strewn with the wrecks of
lawyers’ reputations, and one can hardly wonder at it. Lawyers,
to begin with, are not favourites, and they labour under special
disadvantages. The successful advocate, as some one has observed,
after a series of exhausting conflicts in a court of law, comes late
at night to engage in a struggle hand to hand with officials trained
to statesmanship from their youth, to debate currency questions
with bankers, agricultural and commercial affairs with country
gentlemen and merchants, or foreign policy with members of the
“ Corps Diplomatique.” To do this successfully, a man must be a
Brougham, or a consummate sophist and rhetorician ; and Pepys
was neither. He owed his advancement to be the Master of the
Rolls to Lord Brougham, whom he afterwards supplanted, much
to that worthy’s chagrin, in the Chancellorship. Yet he cannot
be charged with ingratitude or any unworthy acts. His own
merit, his mastery of equity, pointed him out for the post.
Brougham declared that his appointment of Pepys to the Master-
ship of the Rolls was his own. best title to the gratitude of the
profession. 8o, too, it was the judicial ability he displayed as
Master of the Rolls which led to his being offered the Chancellor
ship, though it was also hoped that his authority would counter-
vail the ascendancy of Lord Lyndhurst. Campbell calls it a
‘“most unfortunate choice’—he means having regard to the
exigencies of the political situation—for excellent lawyer as Lord
Cottenham was, he was no debater, could hardly, according to
Campbell, “ put two words together,” and would as soon have
faced his exasperated rival Brougham as an evil spirit. The real
truth of the case was that Lord Melbourne could stand Lord
Brougham no longer. ‘It is impossible to act with him,” he
said, and he accordingly chose Lord Cottenham as a steady,
unobtrusive personage not likely to give trouble. It was said at
the time that Melbourne must have felt like a man who had got
rid of a capricious mistress and married his housekeeper.

From a legal point of view the appointment was unexception-
able, for Lord Cottenham was, as Campbell admits, 8 consummate
equity lawyer. Wheén the aged Lord Eldon entered the House of
Lords for the last time, his first act was to make his way to the
‘Woolsack, on which Lord Cottenham, then newly appointed, was
seated :
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“ My Lord,” he said, “ I am happy to take the opportunity of
assuring you that everything I hear of you entitles you to my
sincere respect.”

The value of this compliment is enhanced when we remember
that Lord Cottenham was as staunch a Whig as Lord Eldon was
& Tory.

Roundell Palmer—afterwards Lord Selborne—was then a
Chancery junior, and he has left on record in his “ Reminis-
cences ”’ his impressions of Lord Cottenham. *‘ Lord Cottenham,”
he says, ‘“ was not brilliant, but he was one of the best lawyers
who after Lord Eldon’s time sat in the Court of Chancery. He
heard arguments patiently, and the public had confidence in his
judgment. He was a silent, reserved, and not verv sociable man :
by no means free from personal antipathies and political pre-
judices ; but of myself he took kind notice, though I was not on
his side in politics. I was one of the few juniors sometimes
honoured by invitations to his house.”

“His (Lord Cottenham’s) skill in deciding cases,” says Lord
Campbell, “ arises from a very vigorous understanding, unwearied
industry in professional plodding, and a complete mastery over all
the existing practice and all the existing doctrines of the Court
of Chancery. He considers the system which he has to administer
as the perfection of human wisdom. Phlegmatic in everything
else, here he shows a considerable degree of enthusiasm. Admira-
tion for equity did not, however, blind him to the defects of our
legal system, and many of these defects he sought to remedy.
Thus he tried to facilitate the administration of justice by trans-
ferring the Equity jurisdiction of the Exchequer to Chancery.
He carried a bill in the session of 1837 for the relief of insolvent
debtors, and in 1846 he moved the second reading of the
Small Debts Bill, by which the modern County Court was first
established.”

“ Oliver,” wrote Lord Eldon once, “ let me warn you never to
be ambitious of the highest honours of the law. Believe me,
when I give you my word that I have not known a single day of
“ 'l freedom from anxiety since I have held the Great Seals.”

.rd Cottenham’s health gave way under the strain of his second
ancellorship. At the end of November, 1847, he broke a
od-vessel, and the restless and intriguing Brougham at once
ggested to Campbell that this was his opportunity.

Campbell: “ But one difficulty is that Cottenham is recovering

B2
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and talks of sitting in court again next week.” Brougham: “If
he makes that attempt, a commission of lunacy ought to be sealed
against him. The blood-vessel, though a small one, was in his
lungs. Now is your time.”

But the plotters were discomfited. Lord Cottenham did not
die just then, though he had to be kept in a dark room, fed on
iced whey, and was not suffered to talk to anyone. When
he did resign and go abroad in the vain hope of restoring
his shattered health by travel, Wilde, the Chief Justice of
the Common Pleas, was chosen to succeed him on the Wool-
sack. A few months later Lord Cottenham died at Pietra Santa,
in the Duchy of Lucca, April 19th, 1851.

It is significant of the estimation in which his services were
held that he was before his death advanced two steps in the
Peerage.

Lord Cottenham’s decisions are to be found in House of
Lords Cases (Clark and Finelly) 1-3, Cooper Ch. Rep., Mylne and
Craig, and Macnaghten and Gordon.

One of the most important is Wilson v. Wilson (1 H. of L.
538), recognising the enforceability of agreements between hus-
band and wife for separation. It furnishes a curious instance of
how judge-made law may be completely reversed under changed
conditions of ‘public policy. Such agreements were at one time
wholly invalid,  thought horrible,” as Jessel, M.R. said in Besant
v. Wood (12 Ch. Div. 600), “ a8 being against the inherent condi-
tion of the married state as well as against public policy.” “It
is quite inexplicable,” says Lord Eldon in Westmeath v. West-
meath (Jacob, 133), ‘“ how courts of equity got any jurisdiction
with respect to these articles.” They did, however, and a very
salutary jurisdiction it has proved.

“ Why,” as Lord Cottenham said in Wlson v. Wilson, “ is not
the compromise of such a suit (nullity for impotence) to afford
consideration for an agreement? Is it desirable that the parties
should be compelled to bring such a suit to public discussion § ”’

He was wise enough to see that law, if it is to remain living,
must grow with the growth of Society. ‘It is the duty of courts
of equity,” he said (and the same is true of all courts and of all
institutions) “ to adapt their practice and course of proceedings as
far as possible to the existing state of Society, and to apply its
jurisdiction to all those new cases which from the progress daily
making in the affairs of men must continually arise, and not
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from too strict adherence to forms and rules established under
very different circumstances to decline to administer justice and
to enforce rights for which there is no other remedy.”

Le Fanu v. Malcolmson (1 H. of L. 637) was another
important decision of the House of Lords on the law of libel,
given in the Chancellorship of Lord Cottenham. The defendant
had denounced the cruelties practised “in some of the Irish
factories,” meaning the plaintiff’s, and Lord Cottenham laid it
down that, though defamatory matter may appear to apply only
to a class of individuals, yet, if the descriptions in such matter be
capable of being by innuendo shown to be directly applicable to
any one individual of that class, an action may be maintained by
such individual in respect of the publication of such matter.”
If it were not so, it would be easy to veil a libel, which everybody
understood, under general language.

We have lately had our courts refusing jurisdiction over an
independent sovereign, who had been masquerading incognito in
England as Mr. Baker, and making promises of marriage. In
the Duke of Brunswick v. King of Hanover (2 H. of L. 1) we
have the same principle affirmed by Lord Cottenham. The odd
thing in this case was that the independent sovereign, the King
of Hanover, was also a British subject, but the acts done by him
were done in his sovereign capacity. If sovereigns have privileges
they have also disabilities. Probably not many persons are aware
that the sovereign cannot hold a peerage. So it was decided in
Lord Orammore’s claim (2 H. of L. 910), Cottenham Cancellore.
One of the decisions which is always identified with the name of
Lord Cottenham is that of Thynne v. Earl of Glengall (2 H. of L.
131) on the equitable doctrine of satisfaction. It lays down the
very sensible rule, based on the leaning of equity against double
portions, that when a father agrees to settle a sum on his
daughter and then gives her by will a legacy or share of residue,
the gift by will is to be taken primd facie to be in satisfaction of
the portion. That is what he is presumed to intend, but if the
settlement precedes the will the intention must of course be
subject to the rights of the portioner. I give it, the testator in
effect says, to my daughter if she will accept it in liem of that
which by the settlement I am bound to give her. The portioner

nay of course refuse, then a case of election is raised. Pym v.
Locker (6 Myl. & Cr. 29), deciding that an advancement subse-
quent to a will if less in amount than the sum given by the will
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is to be considered a satisfaction pro tanto, is another semsible
contribution of Lord Cottenham’s to this doctrine of satisfaction.

Foley v. Hill (2 H. of L. 28) also deserves mention. It decides
the important point that the relation between a banker and
customer who pays money into the bank, is the ordinary relation
of debtor and creditor—not principal and agent or trustee and
cestui que trust—with a super-added obligation arising out of
the custom of bankers to honour the customer’s drafts. Piers
v. Piers (2 H. of L. 331) is another House of Lords decision under
Lord Cottenham’s Chancellorship, of first-rate importance. It
lays down that there is a strong legal presumption in favour of
marriage, particularly after the lapse of a great length of time.
This is a very salutary and comforting doctrine, especially having
regard to the recent revelations as to the keeping of parish regis-
ters in the past. In one important case (4lan v. McPherson,
1 H. of L. 191) Lord Cottenham went wrong, and Lord Langdale
too. They thought that, if fraud had been practised on a
testator, the Court of Chancery could take cognisance of it and
declare the executor a trustee for the party defrauded. But to
do this would, as the other law lords pointed out, be to usurp
the jurisdiction of the Court of Probate. ‘ Boni judicis est
ampliare justitiam,” not jurisdictionem.

The occasion on which Lord Cottenham revealed himself at his
best was in Mr. Lechmore Charlton’s case (2 Myl. & Cr. 316).
This gentleman, a barrister and a Member of Parliament for
Ludlow, under the influence of some strange excitement about
the appointment of charity trustees, wrote a letter threatening
one of the masters and using very insulting language to the
Chancellor. Lord Cottenham accordingly ordered him to be
attached for contempt (rather on the ground of his threats to the
master as an interference with the administration of justice, than
of the personal insult to himself), and he was, after skulking for
some time, arrested and conveyed to the Fleet. There he
addressed a letter to the Speaker complaining of the breach of
privilege, and a Committee of Inquiry was appointed. Parlia-
mentary privilege, it was well settled even then, was no bar to
arrest for felony or treason, but contempt: was new. The result
was that, as Lord Cottenham put it, * for contempt of this court
the House of Commons most properly do not consider a member
of their House as privileged,” any more than a solicitor—we may
now add—ie privileged (Be Freston, 11 Q. B. Div. 567); the
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attachment is ordered by way of punishment and is not mere:
process for enforcing obedience. Mr. Charlton remained three
weeks in durance vile in the Fleet, and was only released on a
second petition. Throughout the proceedings Lord Cottenham
bore himself with great firmness and dignity, and vindicated, in a
manner worthy of Chief Justice Gascoigne,

The majesty and power of law and justice.




LORD LANGDALE.

GoLp MACE oR PESTLE AND MORTAR.

THE poet Gray, musing in Stoke Poges Churchyard, thought how

Some mute, inglorious Milton here may rest,

Some Cromwell, guiltless of his country’s blood,

Some village Hampden——
and a kindred thought often rises in our minds, in following t.he
career of those who have achieved greatness, how nearly many of
them were being consigned to obscurity—how nearly the light
failed. Lord Langdale is an instance. There seemed at one time
every probability that the destined Master of the Rolls, peer, and
Privy Councillor would live and die an obscure country doctor,
going his professional rounds in a gig, and making up prescrip-
tions in his dispensary. This was the life his father, Mr. Bicker-
steth—surgeon and apothecary of Kirkby Lonsdale, in Westmor-
land—had led before him, and Henry Bickersteth, the third son
—=a3 his destined successor—began by serving an apprenticeship
of five years to the same business; but a happy accident changed
the whole tenour of his career. He was engaged by Lord Oxford
to accompany him and his family on a tour in Italy, and the
experience of foreign travel, the new scenes and new society to
which it introduced him, widened his mental horizon and dis-
enchanted him for ever with the narrow sphere and dull routine
of a village doctor. He could not, he felt, be ‘“ buried alive
in a small country town’ ; he was born to higher things.
‘“ Character,” as Novalis well says, “ is destiny.” Bickersteth had
a very strong character, and he owed much of it, like so many
great men, to his mother—a remarkable woman. She had all the
housewifely virtues for which the Vicar of Wakefield chose his
spouse, and for the graciousness of her welcome to guests she was
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pointed out as a model by all the husbands in Kirkby Lonsdale.
What was more, she was a woman of exemplary probity. An
anecdote will illustrate this.

“Ir 18 NoT Youms! ’—A MoRAL TALE.

As Henry and his brother John, when mere children, were
returning one evening from a visit to their grandmother, they
found in the road a large log of wood which they dragged home
with considerable difficulty, thinking it would make an excellent
plaything.

“ Where did you get it?” asked their mother, as they
triumphantly showed her their prize.

“' We found it in the road,” was the reply.

“ Then it is not yours,” she said; “ so you must take it back
again and replace it where you found it.”

The lesson was never forgotten; Lord Langdale often related
it in after years, and it passed through his mind when he adopted
the significant and appropriate motto Suum cuique.

Conscientiousness was indeed his most marked characteristic
through life. It made him, when he went to Cambridge, a
‘ desperately hard student,” that he might not be a burden to his
parents, and his filial piety had its reward. He came out Semor
Wrangler and First Smith’s Prizeman (1808).

MATHEMATICS AND LaAWw.

The mathematical mind has always had an affinity for law,
and there is nothing strange in the fact. Clearness of head and
the logical faculty are the prime requisites in both. They are the
qualities which alike solve the abstruse problem and shine in the
argument in banc or the nice refinements of equity. If any proof
of the connection is needed, it is afforded by the number of judges
who have also been eminent mathematicians. There is Chief
Baron Pollock, Senior Wrangler in 1806 ; Baron Alderson, Senior
‘Wrangler in 1809 ; Mr. Justice Maule, in 1810. There is Baron
Graham and Lord Alvanley and Lord Manners, Mr. Justice
Littledale and Lord Lyndhurst, Chief Justice Tyndal and Vice-
Chancellor Shadwell and Baron Parke—all of them high Wrang-
lers, At the present moment we have two Senior Wranglers on
the bench—Lords Justices Romer and Stirling. The Bar, there-
fore—the carriere ouverte au taleni—was clearly the destiny of



10 ) Lonn LANGDALE.

Bickersteth, the Senior Wrangler, and he entered at the Inner
Temple and chose the Chancery side.
We all know the old jeu d’esprit :
Mr. Leach made a speech,
Pretty, neat, and wrong;
Mr. Hart for his part
Was tedious, dull, and long.
Mr. Parker made that darker
Which was dark enough before ;
Mr. Bell spoke so well
That the Chancellor said I doubt.

It was this Mr. Bell who “ spoke so well ” in whose chambers
Bickersteth became a pupil, and by whose advice he, instead of
practising under the Bar, as so many prudent ones in those days
did, took the bold step of being called to the Bar at once. His
chambers were at 3, Fig Tree-court, Temple, overlooking the
gardens,

CONSCIENTIOUSNESS AND A SMOEKY CHIMNEY.

A propos of these there is an anecdote worth quoting because it
illustrates his fastidious sense of honour. There was a little room
in the chambers a favourite of his in summer, but in which he
could never sit in winter because the chimney smoked beyond
endurance, though he had tried all manner of expedients to cure
it. .On being made, later on, a.King’s Counsel, he found it
necessary to remove to a more eligible position, and of course
wished to let the chambers he then occupied, but his conscien-
tiousness kept him in a state of perpetual excitement lest the
laundry-woman should not tell every person who applied for them
that the chimney smoked ; so he wrote in large letters on a sheet
of paper and placed it over the mantelpiece in the room: “ The
chimney of this fireplace smokes incurably, and every experiment
has been tried to rémedy the evil and no expense spared.”

EARLY YEARS AT THE BAR.

Anzious they were, these early years—we all know them—
years when he had to part with his treasured volumes of Tasso
and Ariosto to buy Year Books and Term Reports; but every-
body told him, “ you are certain of success in the end, only perse-
vere,” and he tried to believe it, and buoyed himself up with the

—~—sxamples of Lord Camden, who, after starving for several years
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at the Bar, had risen to the head of the Profession, and of Sir
Samuel Romilly, who was making £15,000 & year after being for
many years little thought of and in great difficulties. He was
assiduous in his attendance at chambers and in court~listening
to the luminous judgments of Lord Eldon and 8ir William Grant.
A little anecdote, related by his clerk, shows what an important
element of success at the Bar he considered attention to business.
One day, immediately after his departure from London for his
week’s holiday during the Long Vacation—that was all he allowed
himself—an old client called to inquire if Mr. Bickersteth was in
town, as he wished him to draw a bill for him. “I said that he
was out of town, but would return immediately on receiving a
communication from me. ‘ Oh, no! I will not have him called back
for a trifle like this; he does not often take a holiday. Now, don’t
write to him, and I will find someone else to do it.” I did not,
therefore, communicate to Mr, Bickersteth Mr, Holme's visit, but
on his return I told him what had passed. He gave me a gentle
reproof for not writing, and concluded, saying, ‘ Remember,
though it was of no consequence to Mr. Holme whether I or some-
one else drew the bill, yet it might be of much importance to me—
and to yon, too.””

As the clock struck nine he was invariably at his désk, either
*“ drawing "’ or studying his ecase and preparing materials for his
argument. His habit was to read through every case that was
reported which bore upon or had any analogy to that before
him~-reports, luckily for him, had not multiplied to the extent
they have now-—noting every point or shade of difference. The
result was a large mass of manuscript, and of this he again made
s sories of anslyses, narrowing the whole into the smallest com-
pass, generally in a tabular form. He had thus every point of his
cage at his fingers’ end, and had ne occasion to refer to his brief
either at consultation er in court. In one respect the young
Chancery barrister was handicapped.

Tax BArR SINISTER OF RADICALISM.

He was & Radical, a disciple of Bentham and a friend of Sir
Francis Burdett and the elder Mill, and, as Sydney Smith said,
it was an awful period then for those who had the misfortune to
entertain Liberal opinions. Many a solicitor remarked to his clerk,
“1T should like to give your master business, for I hear he is a
very rising man ; but he is such a Radical I can’t, for fear I should
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offend my clients.” But success came as his friends had prophe-

sied, and sixteen years after his call—in 1827—he was made a

King’s Counsel. Here, again, we have occasion to note his con-

scientiousness. He felt that he could not do his duty to his

lienta if he practised in all the courts, and he accordingly
to confine himself to one—the Rolls—though the resolu-
; him the loss of £2000 a year, and he was exposed to
gent solicitation by clients eager for his services.  Tell
kersteth,” said one, “he shall have the same fee as
r side has given Sir Edward Sugden—three thousand
* Tt was in vain ; Bickersteth was not to be bribed.

LitTLE LADY JANE.

it was not, happily, all fees and cases and equity plead-
here was a golden thread of romance running through
woof of the lawyer’s routine. Among the family of the
)xford, with whom he had travelled in Italy in his early
s a little girl—Lady Jane Elizabeth Harley. She was
en years old at the time; but she made a strong
m on Bickersteth. He watched her with a tender
3, advised about her studies, kept up a constant corre-
.0 with her, and at last, when he thought his position
his pretensions, he offered her marriage (1835), she being
ty-seven and he fifty-two—with no time, as he says, “ to

Six months after his marriage dispelled any doubt he
3 felt as to “ birth’s invidious bar.” Fortune turned her
d Bickersteth, K.C., became at once Master of the Rolls,
ind a Privy Councillor, and this without ever having
in political life, or either sat in the House of Commons
he office of a legal adviser to the Crown—a most unusual
the records of the Bar. To what—one naturally asks—
>we this sudden elevation? The answer is that the
ent was bent on legal reform, in particular on the reform
>urt of Chancery, and no one—as Lord Melbourne, the
me Minister, knew—was so well qualified to initiate and
wer such a reform as Bickersteth. The cause of law
ad from the first been his dearest ambition. It was the
1 which flushed his cheek and kindled him to enthusiasm,
abuses of Chancery procedure came home to him in a
manner from experience. He felt, as only one of his
iousness could feel, how much the security of property
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and the happiness of all ranks of people depend on the due execu-
tion of trusts—the specific performance of agreements, the settle-
ment of accounts, the administration of the estates of deceased
persons, the guardianship of infants, the protection of the
separate property of married women, and other such matters with
which Chancery jurisdiction is concerned, and the enormous
suffering, the distress and ruin, and sometimes madness, which
ensue—or once did—from the undue delays and costs in the
administration of justice there.

LAw RErForM—IDEALS AND ACTUALITY.

His pet project of legal reform was to sever the political and
judicial functions of the Chancellor—which he thought no one
man could adequately perform—to relieve the Chancellor of his
judicial duties and to make him simply a Minister of Justice; but
political necessities and professional ambitions and animosities
were too strong for him, and he had to content himself with
doing all he could to perfect the administration of justice in his
own court. Nature had undoubtedly qualified him for a judge;
the whole tendency of his mind was the pursuit of truth and the
detection of error—to award to everyone his full due—suum
cuique—after his own motto, and he showed it in his scrupulous
care of the rights of parties, his strict attention to the correctness
of money accounts, his stern denunciation of anything like fraud
or chicanery.

“Well, how are they getting on at the Rolls this morning{”
asked one solicitor of another he met coming from Lord
Langdale’s court.

“ Oh! much as usual,” was the answer; ‘ the Master of the
Rolls is opposing all the consent petitions.” It was a character-
istic touch.

Care sat on his brow on petition days, and he was haunted
throughout by an uneasy suspicion that counsel and solicitor were
leagued together to overreach the vigilance of the court and
accomplish some purpose prejudicial to an infant, a married
woman, & cestus que trust, or an absent party.

PrESUMPTION OF DEATH—AN ANECDOTE.

To show the danger of admitting presumptive evidence of
death, he was in the habit of referring to a very singular case
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which happened within his own knowledge while he was on the
bench. A sum of money in court was subject to a trust for a
particular individual for life, and after his death was to be
divided between certain parties. These parties petitioned for
payment of the fund to them on the ground that the individual
in question—the tenant for life—was dead. No positive evidence
could be adduced of his death, but it was said that his death must
be presumed inasmuch as the evidence showed that he had gone
abroad some twenty or thirty years before under circumstances of
difficulty, and that no human being had heard any tidings of him
from that day. This did not satisfy Lord Langdale, and he
desired the case to stand over, intimating that if further evidence
could be produced to corroborate the already strong presumption,
he would attend to it. Additional affidavite were accordingly
filed after the lapse of some time, and the case then appeared so
strong that he made the order for division of the fund as prayed.
The extraordinary portion of the case remains to be told. The
order, when drawn up acoording to his Lordship’s directions, was
carried to the proper office to be entered, and the clerk whose
duty it was to enter it turned out to be the very individual on
whose presumed death the order for payment was made. He had
been involved in early life in a scrape which led him to fly his
country and keep his residence a secret, and had in time returned
under a fictitious name and obtained a situation in the office.

SoME JuprciAL Trairs.

Lord Langdale would never allow a case to stand over for the
absence of counsel.

“ The dignity of the court! " he exclaimed dpropos of the £10
rule. “The dignity of the court is best consulted by doing
justice, however small the amount.” The Long Vacation moved
him to indignation. ‘ The court,” he said, * is now about to close
for a quarter of a year” (the 2nd Aug. to the 2nd Nov. it then
was); “it is a scandalous shame. The door of Justice never
should be closed.”

His defects were the defects of his qualities. He thought it
was the function of a judge to administer the law, not to make it.
That must be done by the Legislature. Henoe his disposition was
to abide too much by the letter, instead of moulding the law like
his great successor, Sir George Jessel, on the lines of progressive
judicial policy. To him the inquiry was what the law is, not

R S
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what it ought to be. His over-scrupulousness as to evidence, too,
at times retarded the administration of justice.

ROEHAMPTON.

His home was at charming Roehampton, and it was to him—
for all his tastes were domestic—a veritable haven of rest. His
chief happinees consisted in riding with Lady Langdale and his
little daughter and in cultivating his garden—which he laid
out—reminiscent of the Senate House—in true geometrical
figures from Euclid. His little daughter—his only child—was,
in Ambrose Phillips’ charming lines to Miss Charlotte Pulteney :

Every day and every night
His solicitous delight.

She perched on the library steps, engrossed by a book, while
he worked before breakfast, deep in papers, and she was again his
companion in the library after dinner, when he would amuse
her by playing at the game of “ hide and seek ” or “ follow my
leader ” through “ the intricacies of chairs and tables—a pretty
picture !

‘“NoLo EriscoParl.”

On the resignation of the Chancellor, Lord Cottenham, in
1860, the Great Seal was strongly pressed upon Lord Langdale
by Lord John Russell, but as firmly declined. 'What lawyer with
the Great Seal dangled before him ever, we wonder, paused to
balance so calmly and conscientiously the pros and cons? Here
they are as they were set down by his own hand :

Conira.

Persuasion that no one can per-
form all the duties that are annexed
to the office of Chancellor. Cer
tainly that I cannot.

Unwilling to seem to undertake
duties, some of which must (as I
think) be necessarily neglected.

No zeason to think that the exten-
sive reform which I think necessary
will meet with any suppart.

No particular party zeal, and no
capacity to aequire any

Declining hmalih.

Pro.

Salary £14,000 instead of £7000.

Pension of £5000 assured (instead
of £3750 not assured).

Patronage for benefit of connec-
tions much needing it.

Some, though small and doubtful,
hope of effecting some further
reform in Chancery.
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The contras in the end prevailed. ‘ Declining health ” had a
more serious significance than probably even he, at the time,
imagined. “ The plough,” in Burns’ phrase, ‘“ was nearing the
end of the furrow.” He went in March, 1851, to Tunbridge Wells
in hopes to recruit, but the springs of life were exhausted. “Is it
paralysis you fear " he said to the doctors, thinking of his early
medical experience. It was; and a few weeks afterwards his
laborious and distinguished career in this world ended.

SoME oF Lorp LANGDALE’S DECISIONS.

Lord Langdale’s decisions are to be found reported in Beavan,
Keen, and Mylne and Craig.

One of the first points which he had to decide was the well-
known case of Tullett v. Armsirong (4 My. & Cr. 377), dealing
with what is known to lawyers as the “ restraint on anticipation.”
It was the bold invention of Lord Thurlow—this restraint—his
sagacity perceiving that it was useless to let a married woman
have separate property of her own unless she was to be protected
against the insidious influence of a husband—against being
“kissed or kicked ” out of her property. To Lord Langdale
belongs the credit of discerning and decreeing that the need of
protection is the true measure of the doctrine, and therefore that
when a married woman is discovert—free from marital influence
—the restraint drops, while on her remarriage it revives.

A mere misdescription of a legatee will not defeat a legacy—
that is clear. It is equally clear that a legacy given to a person
in a character which the legatee does not fill, and by the fraudulent
assumption of which character the testator has been deceived, will
not take effect ; but suppose a testator gives a legacy to his “ wife ”
when she has a husband still living? This was Gdes v. Giles
(1 Keen, 685). Lord Langdale saw no reason for imputing guilty
knowledge to the “ wife,” and, if both had guilty knowledge, no
fraud was committed upon the testator, so the legacy was upheld.
It is no part of the duty of courts of equity to punish parties for
immoral conduct by depriving them of their civil rights.

Taking another person’s well-established trade name is such
an obvious way of getting on in the world that there is no wonder
it is resorted to by enterprising persons. Few names are—or
were—better known than Day and Martin, the blacking manu-
facturers. What, therefore, more natural than that a person
with the name of Day should get the loan of the name Martin

.
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from a friend and start making blacking in similar bottles: only-
it s0 happens that the law does not allow a man to sell his ownr
goods as the goods of another. Lord La.ngda.le points out the-
true ground of the court’s intervention. It is not any exclusive-
right to a particular name, but the right to be protected against.
fraud : (Croft v. Day, 7 Beav. 84).

One of the best known of his decisions is Whicker v. Hume
(28 L. J. 396, Ch.)—a leading case on domicil. Domicil is there
defined as a person’s ‘ permanent home.” Refine for ever, you
cannot better this definition. Duke of Brunswick v. King of
Hanover (2 H. of L. Cas. 1) supports with much learning the

pe by f':'.':j. N

proposition that a Sovereign Prince resident in the dominions of "3_%
another country is exempt from the jurisdiction of the courts K

there—a proposition recently illustrated in the breach of promise {';
action against the Sultan of Johore. A

Tae GorBEAM CaASE.

But the matter with which the name of Lord Langdale is more
particularly associated is the celebrated Gorham case (1848)—a
case which fanned religious controversy to white heat. Mr.
Gorham, who was a clergyman of the Church of England, was
presented by Her Majesty to the vicarage of Brampford Speke,
in the diocese of Exeter, and applied to the bishop for admission
and institution. The bishop thereupon informed Mr. Gorham
that he felt it his duty to examine him to see whether he was
sound in doctrine—in particular, the doctrine of baptismal
regeneration—and he accordingly examined Mr. Gorham at great
length for five days in December and three more in the following
March—it reminds us of Bishop Bonner dealing with a heretic— -
and in the result refused him institution. Mr. Gorham sought ol
redress in the Arches Court, and, being unsuccessful there, =
appealed to the Queen in Council. The point of doctrine between
them was this: Mr. Gorham held the Church’s doctrine to be that :
baptism is a sacrament generally necessary to salvation, but that
the spiritual grace of regeneration does not so necessarily accom-
pany the act of baptism that regeneration invariably takes place
at baptism—that the grace may be granted before, in, or after
baptism. The bishop held this to be unsound—that, according -
to the true doctrine, regeneration invariably and unconditionally A
accompanies the rite. In the end the Judicial Committee decided ;
in favour of Mr. Gorham. The judgment was delivered by Lord
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Langdale, and it is a judicial masterpiece—a model of learning,
lucidity, patience, research, absolute impartiality—rendered all
the more striking from the background of sectarian bitterness
and bigotry. As Macaulay says of Hallam, he sums up calmly
and dispassionately, turning neither to the right nor to the left,
glossing over nothing, exaggerating nothing, while the advocates
on both sides are alternately biting their lips to hear their con-
flicting misstatements and sophistries exposed. It is judgments
such as these which are the cornerstones of British justice and
British greatness.




CHIEF JUSTICE TINDAL.

WhEN the future Chief Justice Tindal gave rings on being made
& serjeant, the motto he chose was “ Quid leges sine moribus.”
The motto was characteristic of the man. His life was better
even than his law. There never was a more considerate, humane,
and intelligent judge. He was, as one who knew him said, “ the
very embodiment of kindness.” Once, after having passed sen-
tence of death on a prisoner convicted of murder, he had to call
him back on account of some trifling informality. In pro-
nouncing the sentence the Chief Justice, in a voice tremulous
with emotion, feelingly apologised to the man for adding to his
distress by subjecting him again to the public gaze.

Nicholas Comyngham Tindal was born at Coval Hall, near
Chelmsford, December 12th, 1776.

After a distinguished career at Cambridge, ending with a
fellowship at Trinity, he entered at Lincoln’s Inn, and began prac-
tice a8 a special pleader. In this vocation he was remarkably
successful, and among his pupils were Brougham and Wensley-
dale; but he was thirty-three before he ventured on being called
to the Bar and marrying the lady of his choice, Miss Merelina
Symons. His chance of distinction came with Queen Caroline’s
trial. His old pupil, Brougham, selected him to be one of the
counsel for the Queen, and he amply justified the choice. We get
& glimpse from him of the haughty, or “ royal ” spirit, as he calls
it, which sustained the Queen at this time in the midst of her
destitution and desolation. ‘‘ Never can I forget,” said Tindal,
“ the look and gesture with which she said to us (her counsel) in
her miserable back drawing-room in Portman-street, ‘I will be
crowned.”” It is said that Lord Liverpool had endeavoured, but
too late, to get Tindal as counsel for the Crown. Certain it is
that that nobleman appreciated his merit, for in 1826 he created
him Solicitor-General, at the age of fifty. He sat in Parliament

c2
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a8 member for Harwich, and afterwards as the representative of
his old university, and he did what a lawyer in Parliament should
do; he never put himself forward in party contests, but assisted
the debates by his legal and historical acquirements.

During his career at the Bar it fell to his lot to uphold the
ancient form of trial by wager of battel. The last time this
extraordinary judicial process had been granted was in Queen
Elizabeth’s reign, and then, as Dyer tells us, “ non sine magna
perturbatione jurisconsultorum.” In Ashford v. Thornton (1
Barn. and Ald. 405) the point was again raised, 250 years after-
wards. A country girl was found violated and drowned, and her
brother appealed the defendant, a labourer, of the crime under
circumstances of strong suspicion. The defendant pleaded “ Not

guilty, and I am ready to defend the same by my body,” and

thereupon taking his glove off he threw it upon the floor.
Tindal’s learned argument for the ancient right occupies fourteen
pages of Barnewell and Alderson, and convinced the robust
intelligence of Chief Justice Ellenborough that * the usual and
constitutional mode of trial must take place.” It did not take
place because the appellant declined to proceed, but it had one
good effect—it led to the prompt abolition of that anachronism,
the duellum (69 Geo. 3, c. 46). (@) On the resignation of Chief
Justice Best, and his elevation to the peerage, Tindal took his
place as Chief Justice of the Common Pleas, and for seventeen
years dispensed justice in a way which won him the esteem and
admiration of all. He was not only a most able, but a most
painstaking judge, never irritable, and never impatient.

One of the most celebrated trials at which he presided was
that of Courvoisier, the valet who murdered his master, Lord
William Russell, at 14, Park-lane. The excitement was intense,
and Ballantine describes Chief Justice Tindal as sitting so

(a) “Am I to understand,” said Chief Justice Downes, “this monstrous
proposition as being propounded by the Bar, that we, the judges of the
Court of King's Bench—the recognised conservators of the public peace,
are to become not merely the spectators, but the abettors, of a mortal
combat? Is this what you require of us?”

“Beyond all doubt,” said Allen, “your Lordship is to be elevated on a
lofty bench, with the open air above you, the public before you, in which
the combatants are to do battle, till both or one of them dies.”

“Aye,” shrilly squeaked MacNally, “ from daylight to dusk, until your
Lordship calls out to us, ‘I see a star’” : (Curran and his contemporaries,
p. 412)

S PP O
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hemmed in by the extensive draperies of the surrounding ladies,
with their lorgnettes, fans, and bouquets, that he had scarcely
room to move, and looking disgusted (as well he might) at the
indecency of the spectacle. Another interesting case which he
tried was the action of crim. con. brought by Mr. Norton against
the then Prime Minister, Lord Melbourne. Mrs. Norton was one
of the most beautiful and accomplishéd women of her age, and she
and Lord Melbourne were undoubtedly on terms of great inti-
macy, but Lord Melbourne was old enough to be her father, and
the jury unhesitatingly found a verdict for him. The only thing,
indeed, which gave any colour to the charge was Lord Melbourne’s
reputation for gallantry.

Tindal had a vein of grave sly humour, and many anecdotes
are related of him. There was a certain Serjeant B. (could it
have been Buzfuz?) gifted with a stentorian voice and most
boisterous demeanour. Tindal was asked whether he considered
Serjeant B. to be a sound lawyer. “I must suspend my judg-
ment,” he said, “until it is authoritatively decided whether
roaring in a horse constitutes unsoundness or not.” When Lady
Rollo on her husband’s death refused to let the hounds go out, a
learned sergeant asked the Chief Justice whether there would be
any harm if they were allowed to do so with a piece of crape
round their necks. “I can hardly think,” said Tindal, “ that
even crape is necessary; it ought surely to have been sufficient
that they were in full cry.” An inquiry was being held as to the
appointment to a sinecure worth some thousands a year by the
Chief Justice. His Lordship himself was called to give evidence
as to the possibility of reducing the expemse created by this
sinecure. “If there were any duties connected with the posi-
tion,” he said with an ingenious show of logic, ‘it would he
possible to reduce these and cut down the salary proportionately.
As, however, there are no duties, I do not see how the salary can
possibly be reduced.” Another story is eloquent of Lord Camp-
bell’s reputation among his contemporaries. He was then Attor-
ney-General and had his eye on Tindal’s place. ‘I was one day,”
said Tindal, “ gently riding in the park when Jock Commell (as
he always called himself) rode up to me and we jogged on
together side by side for some distance. After a little common-
place talk, he cast a look of admiration on my poor steed and said,
‘I have always envied you the possession of that horse of yours,
Chief Justice, he seems so firm and sure footed.’ ‘But he is
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getting rather old,’ I observed. °Age is nothing,’ he replied, ‘it
only confirms an animal in his good habite. If I were you I
should not part with him on any account. He will carry you with
perfect safety for years yet.” I pondered over Jock's words when
we separated, and ” he continued, with a smile on his venerable
face, ““ I parted with my poor beast to a friend, a light weight,
who I knew would take care of him, the very next day.”

Tindal’s decisions are to be found reported in Moore & Paine
3 to 5, Moore & Scott, Scott’s New Reports, Bingham’s New Cases,
Manning & Grainger, and the earlier volumes of Common Bench
Reports. It has been well said that no more improving or
instructive course could be adopted by a student than to read
through the whole series of his judgments from the sixth volume
of Bingham’s Reports, when they begin, to the final ones of the
Common Bench. Flight v. Booth (1 Bing. N. C. 377) is an
important vendor and purchaser decision on the right of rescission
for misdescription, where the conditions of sale provide for com-
pensation. It lays down a rule which has ever since been accepted
as a criterion in such cases, viz., ‘‘ that where the misrepresenta-
tion, although not proceeding from fraud, is in a material and
substantial point so far affecting the subject-matter of the con-
tract that it may reasonably be supposed that but for such mis-
description the purchaser would never have entered into the
contract at all, in such case the contract is avoided altogether,
and the purchaser is not bound to resort to the clause of com-
pensation.” Flight v. Booth was itself a good instance of the
reasonableness of the rule. The purchaser was only told by the
conditions that he could not carry on any offensive trade on the
premises. When he came to examine the lease, it precluded
nearly every trade, offensive and inoffensive.

Cook v. Ward (4 M. & P. 99) lays down what is at first sight a
paradoxical, but really a sound proposition of law, namely, that it
is a libel to publish & ludicrous story of an individual in a news-
paper, if it tend to render him the subject of public ridicule,
though he has previously told the story of himself. The story in
question was, that while the plaintiff, a respectable deputy over-
seer, was taking a glass in the taproom of an inn, someone came
up to him and said, “ Pray, sir, aren’t you the gemman that's
come down to hang Corder?” The overseer used to enjoy telling
this to his friends. But it is one thing, as Chief Justice Tindal
pointed out, to confide to a select party of friends at home how
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you have been mistaken for Jack Ketch, and another thing to
have the contretemps blazoned abroad in the newspapers.

Tindal’s judgments are not only lucidly expressed, but they
are always rational and convincing. Witness the well-known case
of Kemble v. Farren (3 M. & P. 426). The parties there had
expressly agreed that the sum of £1000 to secure performance
of the articles was to be liquidated damages, not as penalty. But
Tindal held nevertheless that you cannot change the thing by
changing the name. ‘‘ That a very large sum,” he said, * should
become immediately payable in consequence of the non-payment
of a very small sum, and that the former should not be considered
as a penalty, appears to be a contradiction in terms, the case being
precisely that in which courts of equity have always relieved.”

Lonergan v. The Royal Exchange Company (6 M. & P. 810)
is another instance of Tindal'’s preference for common sense.
Lord Ellenborough had just been laying down the rule that
where witnesses attend under a subpcena a compensation for loss
of time could only be allowed to attorneys and medical men.
Tindal could not see the rationality of this. ‘I cannot see,” he
says, “ how any true distinction is to be drawn between persons
in those professions and surveyors or engineers or other scientific
men who gain their livelihood by their own skill and exertions.”

By the common law a wife’s adultery is no bar to her right of
dower (Co. In. 435). This seems odd, but the reason is that
adultery was an offence of ecclesiastical jurisdiction only. The
Statute of Westminster (13 Ed. 1, c. 34) corrected this anomaly
and provided that, * if & wife willingly leave her husband and go
away and continue with her advoutrer, she shall be barred for
ever of action to demand her dower.” In Hetherington v.
@raham (3 M. & P. 403) the Court of Common Pleas had to deter-
mine whether the statute applied when a husband and wife
agreed to separate and the wife had subsequently been living
with an adulterer. They held that it did. Chastity is not
impliedly stipulated for in such an agreement for separation
(Hart v. Hort, 18 Ch. Div. 670), but the matrimonial relation is
nevertheless virtually at an end.

The Court of Appeal were not long since deciding (Page v.
Midland Railway Company, (1894) 1 Ch. 11) that if a purchaser
buys land, knowing of a defect of title, he may still bring his
action on the vendor’s covenants for title, if the defect comes
within them. It is interesting to contrast with this the decision



24 CHiEr JusTICE TINDAL.

of the Common Pleas under Chief Justice Tindal in Margetson v.
Wright (5 M. & P. 606), that if a horse has manifest and visible
defects at the time of sale they are not included in a general
warranty—if, for instance, a person bought a horse, knowing it to
be blind, he could not sue, though the seller had warranted the
1 to be sound in every respect. But it is impossible to
han sample, so to speak, Tindal’s decisions. That you must
‘ag & trespasser through a pond by way of punishing him
v. Parker, 1 Bing. N. 8. 72) ; that in deceit motive does not
¢ (Pisher v. Charles, 4 M. & P. 69); that a landlord cannot,
11 George 2, c. 19, sect. 1, distrain goods fraudulently and
stinely removed before the rent has become due (Rand v.
ian, 1 Bing. N. C. 767) ; that you must not be too strict in
uing instruments drawn up on the spur of the moment
ery v. Armstrong, 3 M. & P. 513); that a plaintif may
omise with the defendant without the knowledge of the
ey if it is not done collusively to deprive the attorney of his
Nelson v. Wilson, (4 M. & P. 356) ; that the publication of
3 of proceedings in court are privileged if fair and bond fide
ders v. Mills, 3 M. & P. 520); that a married woman
g alone may be made a bankrupt (£« parte Franks, 7 Bing.
that a clergyman cannot while officiating be arrested
il process (Goddard v. Harris, 5 M. & P. 122); that a
n’s intention is ‘‘ the polar star ”’ by which the court must
ded (Wice v. Wilce, 5 M. &. P. 694), are but a few out of
variety of decisions which we owe to this great master of

w delightfully characteristic is the following (Jackson v.
3, 2 Bing N. C. 402) of our admirable common law. It was
don for slander. The plaintiff was a churchwarden, and
ing to his own pleading had always faithfully and honestly
ned himself in his office: nevertheless the defendant well
1g the premises, but derisively and maliciously intending to

the plaintiff in his said good name, fame, credit, and
tion with all his neighbours and other good and worthy
ts of this realm, ete., etc., in the hearing of divers good and
7 subjects of this realm uttered of and concerning the
£ the following words: “ Who stole the parish bell ropes,
amping rascal?” Now imputing an indictable offence like
g is slander, but the plaintiff had overlooked the fact that
ictment for larceny in stealing the bell ropes of the parish

2
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cannot be supported against a churchwarden,. for a churchwarden
has the possession of the goods of the church and a man cannot
steal from himself, for the definition of larceny is cepit et
asportavit,” and so the plaintiff found himself to his chagrin
without a cause of action.

To Tindal is ascribed the saying that ‘ whereas Scarlett had
contrived a maching, by using which, while he argued, he could
make the judges’ heads nod at his pleasure, Brougham had got
hold of it, but not knowing how to manage it, when he argued the
judges, instead of nodding, shook their heads.” Tindal was no
such judicial puppet to have his strings pulled by counsel. If he
shook his head it was at bad law ; if he nodded it was only at good
law; and good law was with him synonymous with truth and
justice.




LORD JUSTICE KNIGHT BRUCE.

TaE atmosphere of a Chancery Court is calculated to damp any
wit, but it seems to have made Lord Justice Knight Bruce’s only
burn the brighter. So vigorous and original was his mind, so
animated and epigrammatic his style, so constant his flow of
humour, that even such dreary matters as the marshalling of
assets and the tacking of mortgages were enlivened, and the driest
statement of facts became, as he told it, an interesting narrative.
One of his most remarkable gifts, retentiveness of memory,
discovered itself when he was a mere child of six or seven years
old. According to an anecdote current in his family, a wager
was made one evening that he would continue any passage in
Shakespeare, of which any person present would give him the first
few words. The child was fetched from his bed, and the bet won.
A tradition also exists that while he was ‘‘serving” his seven
years articles in Lincoln’s Inn-fields (he was thinking then of
being a solicitor) with Mr. Bigoe Charles Williams, the founder
of the firm of Warlters, Young, and Warlters, he would recite
whole chapters of Blackstone by heart. In after life he often
argued cases on appeal, involving complicated dates and figures,
merely on his recollection of the facts as mastered by him on the
original hearing, sometimes after as long an interval as two years.
This is as wonderful as anything related of Macaulay or Scott.
James Lewis Knight—he did not add the Bruce till shortly
before his elevation to the bench—was called to the Bar in 1817,
and like others he had his early struggles, the morg anxious
because he had married at the early age of twenty-one. In after
years, when he was making more than £18,000 a year at the Bar,
he was walking one day into London from his house near Ealing
with Mr. C. J. Russell, Q.C., when he stopped at the Tyburn
Turnpike (now the Marble Arch) and said to his companion:
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(From photograph by the London Stereoscopic Company.)
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“ This walk reminds me of my first years at the Bar, when I used
to walk to my chambers every morning because my health was so
delicate that I did not know how soon the sixpence I saved by
walking might be of use to my family.” He had no occasion to
fear his future long. 8o rapid was his progress at the Bar that
only twelve years after he was called he was made a King's
counsel. It is a pleasing trait in his character that, shortly after
receiving this distinction, being asked to advise in consultation
with Mr. Phillimore, a Chancery barrister in whose chambers he
had read, he insisted on the consultation being held in Mr.
Phillimore’s chambers, so that his old master should not be
obliged to come to him. He had indeed at all times a most warm
and sympathising heart, which made him greatly beloved in
private life, and his charity was unbounded. As a King’s
Counsel he had many formidable rivals in 8ir John Leach’s court
—Pepys (afterwards Lord Cottenham), Preston, and Jacob, all
men of high reputation, but the greatest was Sugden. With him
Knight Bruce engaged in daily contests to the mutual advantage
of both, as “ iron .sharpeneth iron,” but he never succeeded in
wresting the leadership of the court from the great real property
lawyer. In court he was distinguished by his classical style, by
the copiousness, and yet terseness, of his language, by his readi-
ness in reply and his never-failing flow of humour. Besides these
he had a quality, humble indeed in comparison, but which may
have no less contributed to his success—industry. He made it a
rule never to keep ordinary cases for opinion more than twenty-
four hours in his chambers.

It was at this time, in the full tide of his prosperity at the
Bar, that he adopted the name of Bruce, his mother’s maiden
name, in addition to Knight.

In 1841 two new Vice-Chancellorships were created to cope
with the growing Chancery business, and Knight Bruce and
James Wigram were selected for the posts. It is a remarkable
instance of his energy that on one occasion when Vice-Chancellor
Wigram was unable to sit owing to the weakness of his eyesight,
and the Vice-Chancellor of England had also fallen ill, Vice-
Chancellor Knight Bruce transacted single handed the whole
business of the three Vice-Chancellors’ Courts from May until
the rising of the Court for the Long Vacation, and transacted it
in such a way as to command the respect and admiration of the
Bar. Ten years after his appointment as Vice-Chancellor, when
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the Court of Appeal in Chancery was organised, Knight Bruce,
then the senior Vice-Chancellor, and Lord Cranworth were
appointed the first Lords Justices. Of all Knight Bruce’s
judicial qualities the most characteristic and creditable was his
dislike of technicality when it stood in the way of justice. ‘‘If
this sad case,” he said in allusion to some informality in docketing
a judgment, ‘“ had arisen in a case in a court of justice in Japan
we should have laughed at them.” His aim invariably was to
get at the merits, tear off the * string and brown paper” as he
called it. He would allow a plaintiff, for instance, to amend the
bill at the hearing to meet a new issue raised by the defendant’s
answer, and he constantly settled drafts himself in court to save a
suitor the expense of a reference to the master. In doing so he
somewhat scandalised the formal Chancellor, Lord Cottenham,
who by no means approved always of these ““ short cuts.” Never-
theless, they paved the way for some of the most salutary
Chancery reforms. The same largeness of mind prevented his
ever * sticking in the bark.” He sought the spirit underlying the
letter. To take an instance. A wine merchant (Turner v.
Evans, 2 De G. M. & G. 740) had sold his business in Carnarvon,
and covenanted not to ‘‘ carry on business”’ as a wine merchant
within the county, notwithstanding which he went about solicit-
ing orders. Vice-Chancellor Kindersley and Lord Justice Cran-
worth thought the case too doubtful for an injunction. Not so
Knight Bruce. ‘“ Does he not,” he said, “ carry on that business,
not necessarily where his home, his counting-house, his cellar is,
but where he does the essential act?” He was not above asking
help of the Bar; especially he would ask the authors of law books,
‘ Perpetuity Lewis " for instance, or Lewin, if they knew of any
recent case bearing on the question before him. One morning,
after he had decided a point in which a Mr. Lee, an old Q.C., had
taken an interest the day before as ““ amicus curiz,” the Vice-
Chancellor addressed him in a conversational manner: “ Mr. Lee,
I decided that point yesterday in favour of ——. That seems
right$”

Mr. Lee: “I think your Honour was wrong for two reasons.
The first is—"

Vice-Chancellor: * Thank you, Mr. Lee, thank you. I will
hear you some other time. Well, Mr. ——”

He had a rare gift of sarcasm. When a young barrister was
asserting very positively some bad law, Knight. Bruce turned to
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the leading counsel of his court and gravely asked each of them
successively whether he was aware of the doctrine in question, as
it was new to him.

A well-known counsel, in the course of a long, dry speech cited
the maxim ‘ Expressio unius exclusio alterius,” making the “i”
in unius short. The false quantity roused the Lord Justice from
a half slumber into which he had been lulled by the speech, and
he at once exclaimed “unius! Mr. ——, unius! We always
pronounced it ¢ unius’ at school.”

“ Oh yes, my Lord,” replied Mr. ——, * but some of the poets
use it short for the sake of the metre.”

“ You forget, Mr. ,’ rejoined the Lord Justice, * that we
are prosing here.”

The Lord Justice was, as Sir George Jessel once said, *“ a very
learned judge,” using the term in no conventional sense ; and his
knowledge of foreign systems of jurisprudence and of the civil
law (he frequently cites Paulus and Marcellus, and other civilians
in his judgments), made him a very valuable and influential
member of the Judicial Committee of the Privy Council. The
celebrated Gorham case was one at which he assisted.

After twenty-five years on the bench failing eyesight and the
loss of his beloved wife, his partner for over fifty years, led to
his resignation. ‘‘Cave resignationibus’” was the saying of a
wise man. Its truth was illustrated in Knight Bruce’s case.
Within a fortnight of his retirement he died at his house, the
Priory at Roehampton, on November 7th, 1866.

Lord Justice Knight Bruce’s decisions will be found reported
in De Gex, Macnaghten, and Gordon, De Gex and Jones, De Gex,
Fisher, and Jones, De Gex, Jones, and Smith, De Gex and Smale,
Collier, and Younge and Collier. One of the best known of them
is Walter v. Selfe (4 De G. & Sm. 315). It was an action to
restrain nuisance arising from the smell of burning bricks, and
the Vice-Chancellor lays down the true criterion of nuisance in
language which has never been improved on since: “ Ought this
inconvenience,” he says, “ to be considered in fact as more than
fanciful, more than one of mere delicacy or fastidiousness, as an
inconvenience materially interfering with the ordinary comfort
physically of human existence, not merely according to elegant
or dainty modes and habits of living, but according to plain and
sober and simple notions among English people?” The nuisance




30 Lorp JusticB KN1GHT BRUCE.

he goes on to say need not be injurious to health. ‘A smell may
be sickening, though not in a medical sense.”

Kekewich v. Manning (1 De G. M. & G. 176) is another deci-
sion always identified with Knight Bruce. To appreciate its
importance we must remember that Lord Eldon had long before
laid down the principle that there is no equity to perfect an
imperfect gift. Pushed to its logical result the principle might
operate yery unfairly. Thus, if A. is trustee of a fund for B. for
life with remainder to C. and C. makes a voluntary assignment to
D., D. would acquire no title, for the assignment is not complete,
wanting the legal estate. Kekewich v. Manning qualifies the
principle in a very sensible and obvious way by laying down that
it is enough if the donor has done all in his power to pass the
property.

Prince Albert v. Strange (2 De G. & Sm. 6562, affirmed
1 M. & G. 25), is always cited as a leading case in copyright law.
The defendant Strange had become possessed of copies (taken in
breach of trust) of etchings made by the Queen and Prince
Consort for their own amusement, and relating to the most
Pprivaté matters of their life. These SBtrange proposed to exhibit
in a public gallery without the Queen and Prince Albert’s consent
(much indeed against their wishes), and he began by publishing
a descriptive catalogue. It was a monstrous invasion of royal
privacy, but it had one good result, it elicited from Vice-
Chancellor Knight Bruce a most able and exhaustive judgment
which may be summed up by saying that he held the portfolio as
much entitled to protection as the writing table.

The Court of Chancery has gone very far in establishing pre-
catory trusts, but it has never gone farther than Vice-Chancellor
Knight Bruce and Lord Truro went in Briggs v. Penny (3 De G.
& 8m. 6525; 3 M. & G. 546), when they found a trust in the words
of a testatrix, “ Well knowing that she (the legatee) will make
a good use and dispose of it in a manner in accordanee with my
{(testatrix) views and wishes.” It is instructive to compare Jessel,
M.R.’s remarks in Stead v. Mellor (6 Ch. Div. 226) with Briggs v.
Penny, and note how the tide has turned on the subject of
precatory trusts.

In Re Cumming (1 De G. M. & G. 657), the Lord Justice ener-
getically vindicates the right of an alleged lunatic to traverse the
inquisition. ‘It is the right,” he says, “ of an English person to
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require that the free use of his property and personal freedom shall
not be taken from him on the ground of alleged lunacy, without his
being allowed the opportunity of establishing his sanity or deny-
ing his insanity before a jury, as a contesting party, not merely
as a subject of inquiry.”

In Burgess’s anchovy case (3 De G. M. & G. 896), in which the
two brothers Burgess, sons of the original inventor of the sauce,
were the litigants, the brother to whom the sauce business had
been left complained of the other vending the sauce, and the
Lord Justice begins his judgment thus: ““ All the Queen’s sub-
jects are entitled to manufacture pickles and sauces, and not the
less so that their fathers have dome it before them. All the
Queen’s subjects are entitled to use their own name, and not the
less so that their fathers have done it before them.” Given these
propositions, the plaintiff, fraud apart, had no case. Barrow v.
Barrow (6 De G. M. & G. 182) is another highly characteristic
judgment of his. Lord Selborne in his Autobiographv gives it
a8 his opinion that the Lord Justice’s judgments * suffered as
contributions to the science of law from the strong marks of his
personality impressed on them—that they had too great a flavour
of rhetoric.” But is not the saying of George Herbert true of the
law, “ A jest may find him who a sermon flies.”

The Lord Justice was a fastidious critic of language, as a
lawyer ought to be. Hence the accuracy which characterises his
statement of the law. Hence, too, the epigrammatic vigour of
his phrases. (a) “ The decree in this case” (borrowing by an
extravagant infant) * is a matter of course unless the court and
the laws of this country are to be reconstructed with a view to this
particular case.” ‘ The light of justice is waning in August.”
“The ornamental portion of the prospectus.” *There are
callings in which to be convicted of literature is dangerous ” (was
the learned judge thinking of the Bar?). Some breaches of
good manners are breaches of law also.” ‘I should like to see
the man bold enough to affirm that a young lady of seventeen is

(a) He was indeed & born epigrammist. The following will be familiar
to most : —
“The curate’s eyes our ladies praise.
I never see their light divine.
He always shuts them when he prays,
And when he preaches closes mine.”
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not doli capaz.” ‘‘ Men may be honest without being lawyers,
and there are doings from which instinct without learning may
make them recoil.”

To how many lawsuits might not the following remarks from
Ez parte Banks (2 De G. M. & G. 937) apply. It was a quarrel
over a plumber’s bill—a trumpery question of £5—yet upon this,
‘“ upon a matter,” as the Vice-Chancellor says, *“ that if they had
not good sense enough to settle it for themselves, some respectable
neighbour would probably upon application have adjusted for
them in an hour, began the career of cost, and heat, and hatred,
of reproach, scandal, and misery in which they are now engaged,
of which neither this day nor this year will, I fear, see the end,
and which seems to exemplify an old English saying, that the
mother of mischief is no bigger than a midget’s wing.”

“ Truth, like all other good things, may be loved unwisely, may
be pursued too keenly, may cost too much ; and surely the mean-
ness and the mischief of prying into a man’s confidential consulta-
tions with his legal adviser, the general evil of diffusing reserve,
dissimulation, uneasiness, and suspicion are too great a price to
pay for truth iteelf ”: Pearse v. Pearse (1 De G. & Sm. 25-6,
28, 30).

Perhaps the most interesting, certainly the most racy of his
judgments, is to be found in Thomas v. Roberts (3 D. & Sm. 768),
commonly known as ‘“ The Agapemone Case.” It was an applica-
tion to remove a child of four from the guardianship of his
father. This gentleman, Mr. Thomas, had joined a new religious
sect, led by a prophet of the name of Prince, and had become
engaged to a young lady of property, also a believer at the time,
but who afterwards fell away. The following letter, written a
few weeks before marriage, speaks volumes for this gentleman’s
character. “ My beloved Agnes,” he writes, “ you mentioned
your desire to have a settlement of your property upon yourself.
This, I assured you, would be very agreeable to my feelings, and
is so still ; but last night, waiting on God, this matter was quite
unexpectedly brought before me. I had entirely put it away
from my thoughts, leaving it to take its course as you might be
led to act, but God will not have it so. He shows me that the
principle is entirely contrary to God’s word,” &c., &c. Mr.
Thomas was not only impressed with the impiety of marriage
settlements, but thought it right to desert his wife and go and live
with the prophet at the Agapemone, “ a sort of spiritual boarding-
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house,” as the Vice-Chancellor calls it, for both sexes, at Bridge-
water. In the result the Vice-Chancellor said he would as lief
let the child go to the Agspemone as “ consign him to a camp of
gypsies.” The whole judgment is in a fine vein of sustained
sarcasm.




BARON PARKE—LORD WENSLEYDALE.

BaroN PARKE is a unique figure among our English judges. He
was what is known as a “ black-letter lawyer,” that is, a man
impressed with a profound, and may we not add, a just reverence
for the wisdom of the ancient sages of our law, a man who stood,
too, on the ancient ways. “ He loved the law,” said Baron
Bramwell, in alluding to his death (he told a lady once when he
was late at a party that he could not tear himself away from a
‘ beautiful demurrer ”’), “ he loved the law, and like others who
do 80, he looked with some distrust on proposals to change it.”
“ Think of the state of the record,” he said when it was proposed
to allow amendment of pleadings. We smile, but it would be
wrong to set down the utterance of the grand old judge to a
perverse preference for technicality over justice, or call his ideas,
a8 another learned judge did, ‘‘awful crotchets.” He, like
others, firmly believed that the interests of justice were best
served by a strict adherence to technical rules. There is a merry
tale told that once he was summoned to advise the Lords, and in
the midst of the argument was suddenly seized with a fainting fit.
Cold water, hartshorn, and other restoratives were applied, but
they had no effect. At length an idea occurred to one of his
brethren, who well knew his peculiar temperament, and he imme-
diately acted on it. He rushed into the library, seized a large
musty volume of the old statutes, came back and applied it to the
nostrils of the patient. The effect was marvellous. He at once
opened his eyes, gave them a slight rub, and in a few seconds he
was as well as ever.

On another occasion a legal friend of his was ill, and Parke
went to his bedside, taking with him a special demurrer which
had been submitted to him. ‘It was so exquisitely drawn,” he
said, * that he felt sure it must cheer the patient to read it.”

Parke was an instance of a man who owed his success to sheer
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force of intellect and unremitting industry. After a distin-
guished career at Cambridge as a High Wrangler, Chancellor’s
Medallist, and Fellow of Trinity—things which counted for more
then than they do now—he settled down steadily to the work of a
Special Pleader. A thorough mastery of the mysteries of special
pleading was in those days the first condition of professional
success. No one who reads the reports of the period can fail to
be struck with how the cases, nine times out of ten, turn on the
form of the pleadings. These are the real battle-ground, and here
Parke was preeminent. In a clever little jeuw d’esprit, called
‘“ Crogate’s Case,” by the late Serjeant Hayes, his love of the
art is pleasantly satirised under the soubriquet of ‘ Baron
Surrebutter.” This learned baron, being, as he says, summarily
removed from the upper regions by kabeas corpus, without time
to question the regularity of the proceedings, arrives on the bank
of the Styx, and there, in Hades, meets all the heroes of leading
cases, Crogate, Twyne, the Six Carpenters, &c., and is attacked
and mobbed in the most unmerciful way by a host of former
plaintifis and defendants, against whom he had given judgment
in his lifetime, as they alleged, contrary to plain justice and upon
technical quibbles. The whole is highly amusing.

When, at thirty-one, Parke gave up special pleading and was
called to the Bar, he speedily got into large mercantile and mari-
time practice on the Northern Circuit, helped perhaps by the fact
of his father being a Liverpool merchant. It is a great mystery,
success at the Bar. No recipe can be given for it. The likely
fail, the unlikely succeed. Parke had no showy parts. . He was
not great as an advocate; he was no speech-maker; he was not
persuasive ; he never succeeded in acquiring the art of examining
a witness; he disdained the smaller arts of advocacy, but he was
remarkably clear-headed, and he possessed the faculty of so mar-
shalling his facts that the dullest mind could follow his narrative
and his argument. Like his contemporary Sir James Scarlett,
the greatest of modern verdict winners, he talked common sense
to average minds in simple language, and won them by his intelli-
gibility and his fairness.

At the Queen’s trial he was chosen one of the junior counsel
for the Crown, “ owing,” it was said, “ to the great legal reputa-
tion he had even then acquired.” The “even then” here is
amusing. This wise young lawyer was only forty-four! Two
years afterwards he was, without taking silk, made a judge of the

D
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Court of King’s Bench. There was a Park already on the Bench,
and to distinguish them they were popularly kmown as ‘‘ St.
James’ Parke” and ‘“ Green Park.” Almost his first judicial
employment was being sent with Mr. Justice Vaughan and Baron
Alderson to Hampshire, to try the rioters there for smashing
machinery. In these days of the living wage controversy it is
instructive to find Baron Alderson writing, “ There is really no
distress here. The average of wages has been nine shillings a
week.” One rioter was actually earning eleven and ninepence !

In 1834 Parke was made a Baron of the Court of Exchequer,
and here he sat for twenty-two years, enjoying an unrivalled
supremacy as & lawyer and judge—a supremacy ‘ acknowledged,”
as Baron Bramwell said, ‘‘ by his brethren and the Bar.” His
countenance was one that exhibited great power and intelligence
—he was curiously like George III., and was proud of it. He
was grave without being pompous. He paid the most profound
attention to the proceedings, never exhibited signs of impatience,
was courteous to everyone alike, and would now and then go out
of his way to say a kindly word of encouragement to a beginner.
On circuit he sometimes sat till nearly midnight. Terse and con-
cise himself, he did not favour diffuseness in others. The mem-
bers of the Western Circuit had at that time & reputation for
making lengthy speeches. ‘I am going the Western this time,
Maaule,” said Baron Parke, “ and I will make those long-winded
fellows shorter, or I will know the reason why.”

“ Quite right,” said Maule, “ but by the time you get back,
Parke, you will have learned the reason why.”

One of his peculiarities was a passion for fresh air. In winter
as in summer, by night and by day, he kept all the windows open.
Having bought a house handsomely furnished, his first order, it
is said, was to saw down every bedpost, and the next to burn all
the window curtains. When presiding on a winter circuit at
Exeter on & bitterly cold day in December, with the court un-
warmed and half filled, he ordered the ventilators to be raised to
their full height. Down swept an icy blast on the devoted
counsel, laying them up for weeks with colds, the sheriff shivered,
and the jury sat each with a different coloured handkerchief over
his head, while the learned Baron revelled in the whirlwind which
was death to others. The fact remains, however, that he lived
till eighty-six. There is a story that once on circuit a barrister,
not fond of deep potations, had slipped away from the mess-room
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to bed. The reat reaclved to hunt up the offender. They found
what they thought was his room, and twitched the bed clothes
off the sleeping man. What was their horror to discover them-
salves confronted by the vemerable countenance of the judge.
Serjeant Goulburn attempted to explain the mistake next morn-
ing. ‘“No, no, brother Goulburn,” said Sir James, shaking his
head, it was no mistake, for I heard my brother Adams say,
‘ Let us unearth the old fox.””

It was a little hard that on Lord Abinger's death Pollock,
the Attorney-General, should have been put over Parke’s head.
Bome reparation was felt to be due to him, and he was accordingly
created a life peer with the title of Baron Wensleydale. The plan
of such life peerages was highly obnoxious to the Conservative
peers, and a committee of privileges—while not disputing the
Crown’s right to create such peerages—reported against Lord
‘Wensleydale's right to sit and vote. Eventually the matter was
compromised by an hereditary peerage in the usual form being
conferred. It made no difference to Lord Wensleydale, for of the
six children which he had by his wife, Miss Cecilia Burton, a
Yorkshire lady, only one, a daughter, survived him.

A lady once said to him, “I wonder, Baron Parke, you have
never written any book.”

“ Madam,” replied the judge, “ my works are to be found in
the pages of Meeson & Welsby.”

It is true. He systematically delivered written judgments—
he was the last of the judges who did so—and these judgments on
all questions of importance or novelty he got up with great care.
Hence they have the value of legal treatises. Chasemore v.
Richards (7 H. L. Cas. 349) is an instance. His speech in the
House of Lords occupies ten pages of closely-packed reasoning.
Yet what is the proposition of law affirmed? Only the seemingly
gimple one that a man may sink a well in his own land, though by
doing 8o he dries up the sources, supplied by natural percolation,
of his neighbour’s spring. An even more familiar decision of his
is that of Langridge v. Levy (2 M. & W. 519, affirmed 4 M. & W.
337), so often cited on the distinction of suing in contract or tort.
The gunmaker, in that case, warranted the gun (which subse-
quently burst) to the buyer, knowing it was to be used by the
buyer’s son. He was not liable, of course, to the son on the
warranty, because the son was not privy to it, but he was liable to
the son in an action of deceit, because he recklessly misrepresented
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the gun as being a safe one for his use. The misrepresentation,
however, as the court was careful to point out, did not extend
beyond the son to anyone to whom he passed the gun on.

The distinction between admitting extrinsic evidence to ex-
plain a latent ambiguity in a will (as where there is a gift to

. John, and there are two Johns) and admitting it to explain a
patent ambiguity (such as a blank) is well put in Doe d. Rees v.
Widliams (2 M. & W. 749): “The characteristic of all these
cases ”’ (latent ambiguity) he says, “ is that the words of the will
do describe the object or subject intended, and the evidence has
not the effect of varying the instrument in any way whatever. It

" only enables the court to reject one of the subjects or objects to
which the description in the will applies, and to determine which
of the two the testator understood to be signified by the descrip-
tion which he used in the will.” To admit parol evidence in the
case of a patent ambiguity—a blank—would be, in Lord Bacon’s
language, ““ to make that pass without writing which the law
appointeth shall not pass but by writing.” In connection with
wills, Whicker v. Hume (7 H. L. Cas. 166) is another case of first-
rate importance, deciding that probate is not conclusive as to the
testator’'s domicile, but merely that the instrument is testa-
mentary according to the law of this country. It is curious to
note that Lord Wensleydale and Lord Cranworth both antici-
pated the very point which arose more than a quarter of a century
later in the well-known case of Concka v. Concha (11 App.
Cas. 541).

A farmer kept a stallion, and sent out a card that, “ The
horse will be at home on Sundays.” This invitation was
responded to by the plaintiff, who sent his mare on Sunday,
but would not, or at least, did mnot, pay the charge
for the stallion’s attentions: so the farmer detained the
mare, and the Court held he had a right to do so, for
whether the contract was void under the Lord’s Day Act (29
Car. 2, c. 7, 8. 1) or not—and the Court held that the farmer (the
At-home card notwithstanding) was not exercising his “ ordinary
calling ”—yet, being executed, it gave the farmer a lien. The
distinctions on lien are fine, not to say thin. An agister of milch
cows, for instance, has no lien at common law (Jackson v.
Cummins, b M. & W. 342), a decision of Baron Parke, nor has a
livery-stable keeper (Judson v. Etheridge, 1 C. & M. 473), but a
trainer has (Bevan v. Waters, Moo & Malk. 236). The theory of
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lien of course is, that labour and skill have been expended on the
improvement of the chattel. It is well to note, however, that the
person with the lien cannot charge for keeping it. This is clear
from Lord Wensleydale’s speech in Somes v. Brifish Empire
Shipping Company (8 H. L. Cas. 338). ‘

Lord Wensleydale was one of the law lords who decided Coz
v. Hickman (8 H. L. Cas. 266), a leading case, or rather the
leading case on partnership law, deciding, as it does, what consti-
tutes a partnership. A person is not a partner merely because
he takes a share of the profits, if the business is not conducted on
his behalf. Bovill’s Act does little more than develope and give
statutory force to the common law principle affirmed in Coz v.
Hickman.

Our common law is notoriously unsentimental. In seduction
it is simply sordid. No service, no wrong, sums it up. In Harris
v. Butler (2 M. & W. 539) the plaintifi's daughter, a milliner’s
apprentice, had been seduced by her master. Asthe girl was living
away from home there was no service, so the plaintiff sought to
rely on an implied contract by the master to look after the morals
of his apprentice, but he forgot to allege it in his pleadings.
“ Demurrer allowed.” This is altogether as unfavourable a
sample of our law as could be furnished, but Baron Parke was not
a judge to let hard cases make bad law.

Here are a few more of the learned Baron’s decisions: That a
solicitor is not personally liable to a witness he subpeenas for his
expenses of attendance (Robins v. Bridge, 3 M. & W. 114);
that when a party has been absent seven years without having
been heard of the presumption of law then arises that he is dead,
but there i8 no legal presumption as to the time of death (Nepean
v. Doe d. Knight, 2 M. & W. 894); that on a note payable on
demand the Statute of Limitations begins to run from the date
of the note (Norton v. Elam, 2 M. and W. 461); that a wager as
to the conviction or acquittal of a prisoner on a criminal charge
is illegal, as being against public policy in tending to prejudice
the course of public justice (Evans v. Jones, 5 M. & W. 77) ; that
a foreign court cannot dissolve an English marriage where the
parties are not bond fide domiciled in such foreign country
(Dolphin v. Robins, T H. L. Cas. 390) ; that a separation deed is
not a “ necessary ” for a wife (Ladd v. Lynmn, 2 M. & G. 267);
that a man who buys a bureau and finds a purse of money in a
secret. drawer in it and appropriates it, will be guilty of larceny
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if he had reason to think the purse was not sold with the bureau
(Merry v. Green, T M. & W. 623)—a subject much discussed since
in Reg. v. Ashwell (16 Q. B. Div. 190) and Reg. v. Flowers (16
Q. B. Div. 643).

In his latter years Baron Parke had acquired a habit of think-
ing aloud, which led on one occasion to a rather amusing incident.
‘While trying an old woman upon a charge of stealing faggots he
unoonsciously ejaculated, “ Why, one faggot is as like another
faggot as an egg is like another egg.” The counsel defending the
case heard the observation and repeated it to the jury. “ Step,”
said Sir James, “ stop; it is an intervention of Providence. This
was the very thought that passed through my mind. Gentlemen
(addressing the jury) acquit the prisoner.”
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THE RIGHT HONOURABLE STEPHEN
LUSHINGTON.

THE composite character of our law is strikingly illustrated in the
fact that it is made up not only of common law, statute law, and
equity, but in a large measure of the civil and the canon law ; but
it is the civil law and canon law adjusted to English ideas and
exigencies. Next to Lord Stowell no judge has done more to-
wards making and moulding this branch of our law—the law once
administered in the Admiralty and Ecclesiastical Courts, and now
in the Probate, Divorce, and Admiralty Division—than Dr.
Lushington, “ clarum et venerabile nomen.” Of an ardent and
enthusiastic temperament, young Lushington threw himself heart
and soul (Eton and Christchurch notwithstanding) into the
strong tide of reform which set in at the beginning of this century
under the impulse of the French Revolution.

Forward, rang the voices then, and of the many his was one.

His was one, and not the least potent. At twenty-four he had
already made his mark in the House of Commons as an able and
vigorous speaker and a pronounced party man. Slave emancipa-
tion, extension of the franchise, abolition of capital punishment,
abolition of Jewish and Catholic disabilities, education, the ballot
—he championed them all, the complete Liberal programme of
the day. His political career may be said to have run parallel
to that of Brougham. But Lushington had two sides to his
character. With the ardour and impulsiveness which made him
a friend of the people when it was almost infamy to be so, he
united a singular calmnees and sobriety of judgment which fore-
told the future judge. No one ever made more brilliant speeches
in Parliament. No one could be more safely trusted to deal with
a grave and difficult appeal.

It was in this later capacity that he was consulted while at
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the Bar by Lady Byron as to her relations with Lord Byron.
Lady Byron’s first idea was that Byron’s eccentricities, to give
them a mild name, were due to insanity, and at her request Dr.
Lushington and Dr. Baillie actually visited him, without inform-
ing him of their purpose of course, to judge of his state. The
result was to convince them that he was of perfectly sound mind.
On hearing their report, Lady Byron’s views of her husband’s
delinquencies underwent an entire change. She had parted from
him on good terms, but she now refused to return. She went to
London, and saw Dr. Lushington. He and Sir Samuel Romilly,
who had also been consulted by Lady Noel (Lady Byron's
mother), had spoken of possible reconciliation. Lady Byron now
told Dr. Lushington of facts ““ utterly unknown,” he says, “I
have no doubt, to 8ir R. and Lady Noel.” His opinion was
entirely changed. ‘ He thought reconciliation impossible, and
should it be proposed, he could take no part, professionally or
otherwise, towards effecting it.”” What the secret was which
Lady Byron communicated to Dr. Lushington—the real cause of
the rupture—is a mystery which has piqued the curiosity of the
gossips ever since. Mrs. Beecher Btowe’s version, of Byron's
being guilty of an incestuous connection with his half-sister, Mrs.
Leigh, is generally voted inadmissible—a figment of Lady Byron’s
jealous fancy. When it was promulgated, Dr. Lushington made
no sign either for or against it. The authentic secret, whatever
it was, died with him. (@)

As a leading counsel in matrimonial cases, Dr. Lushington
naturally figured in another historical scene—Queen Caroline’s
trial. He was retained for her, and delivered a masterly speech
on her behalf. He seems, indeed, in an especial manner to
have commanded her confidence, while she equally distrusted
Brougham. When the Bill of Pains and Penalties was brought
to her by the Usher of the Black Rod, she walked about the room
in extreme agitation, repeatedly exclaiming: “If my head is
upon Temple Bar it will be Brougham’s doing.”

In recognition of their brilliant services on this occasion

(a) A red box supposed to contain the Byron secret was given by Dr.
Lushington to his son—not to be opened until ten years after his death.
It was duly opened in the presence, among others, of Mr. Gluy Lushington,
from whom the writer had the story, and was found to contain nothing
but a few betting memoranda. The bottom had been cut out with a saw—
by whom it was never known—and the contents removed.
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Lushington, with Brougham and Denman, had the freedom of
the City of London conferred upon them. When the Queen died,
as she did not long after, a curious episode occurred, as recorded
in the Gentleman’'s Magazine. Dr. Lushington, who was one of
the executors, was present on the morning of the funeral at
Brandenburgh House, and when Mr. Bailey (the undertaker)
went into the State room to give directions to the Lord Chamber-
lain’s officers to deliver up the body to the persons in waiting, “ a
very warm and unpleasant altercation” ensued betwixt Dr.
Lushington and Mr. Bailey. Dr. Lushington, as one of her
Majesty’s executors, prohibited the removal of the body, and Mr.
Bailey, as appointed by Government, insisted on the performance
of his orders. Mr. Wilde (afterwards Lord Truro), as the other
executor of her Majesty, then presented Mr. Bailey with a written
protest against the removal of her Majesty’s body. He declared
that the body was taken by force against the will of the executors,
and called upon Mr. Bailey to give him some information as to
where he intended to take the procession, by what route and
where its destination. The meaning of this scene was, that the
executors, knowing how high party feeling ran, wanted to avoid
any contretemps which might attend a public funeral. Wisely,
as the result showed. The funeral cortége processioned round
London vid Hammersmith, Kensington, Bayswater, Tyburn,
Edgwareroad, New-road, Mile-end, &c., and some disgraceful
rioting took place in consequence of certain persoms trying to
obstruct the progress of the cortége. Finally the mortal remains
were forwarded to Harwich and so on to Brunswick, where the
Queen had desired that she should be buried. She left Dr.
Lushington by her will her coach and a picture.

On the Queen’s coffin there was put a silver plate, with the
following inscription by the Queen herself :

“ TrE INJURED QUEEN oF ENGLAND.”

Before the funeral a messenger from the King brought a fresh
plate and removed the first. The pall concealed the change, and
the butler kept the original plate. Years afterwards it was brought
tied up in a rag to Dr. Lushington’s family by an old woman—the
butler's widow. He had been afraid to sell it: superstitiously
thought it had brought him trouble: took to drinking and died.
In 1828 Dr. Lushington (then forty-six) was appointed judge
of the Consistory Court'of London. This appointment had the
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additional recommendation that it allowed him to retain his seat
in Parliament, but after the great triumph of the Reform Bill,
he withdrew more and more from the stormy arema of politics,
feeling that the work might now be left to others ; and with charac-
teristic versatility turned his attention to questions of pews, and
faculties, and probates, bringing to bear on them the same energy
of mind which had made him eminent in the House of Commons.
Ten years later he became judge of the Admiralty Court in
succession to Sir John Nicholl, and here it was that his con-
summate ability and address more especially signalised itself in a
long series of admirable judgments.

“ All who ever heard one of those luminous expositions of
law,” says a contemporary, “ must remember the effect produced
in court when, often without taking time to consider his judg-
ment, Dr. Lushington would deliver one of those masterpieces of
judicial wisdom and legal learning which rank him among the
first of our English jurists.”” The Crimean War in particular,
bringing up as it did many questions of the rights of neutrals, of
blockade and contraband of war, won him a still higher reputa-
tion as an authority on international law. Long before his retire-
ment the Queen had expressed a wish to confer a life peerage
upon him, but by a curious accident he never received it.

It happened on this wise. The Queen sent for him with the
intention of conferring the peerage upon him: but such was the
attractiveness of his manner and the engrossing charm of his
conversation that her Majesty forgot all about the honour she
had meant to confer, and Dr. Lushington left the room. Then the
Queen remembered and sent for him back. * Your Majesty had
better let me go as I came,” said the old judge, and he did.

Speaking of his private life—he married in 1821 a Miss Carr,
of Hampstead, (4) and had ten children—one who knew him well
said: “ The sweet amenities of life were never more beautifully
displayed than in him.” Under the ermine of the judge beat one
of the most genial and kindly hearts ever implanted in a human
breast. He declined, for instance, from humanity to prosecute
& servant who robbed him. To the young he was always attrac-
tive and instructive, and those who can remember the dinners in

(a) When he was starting with his bride on their wedding trip there was
rioting going on in London, and s bullet from one of the Life Guards
entered the carriage and passed between his wife's head and his awn !
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Doctors’ Commons, which he so oftén enlivened with his presence,
will recall the grace and wit and ¢harm of his conversation, and
the reminiscences in which he delighted, of Stowell and Eldon
among his opponents, and Mackintosh among his friends. How
few there are in this generation who can believe that there was a
time when the courts sat at nine, when all the business in them
was over ab two, when judges and advocates dined always at
five, when men drank regularly at least one bottle of port each,
and after dinner, instead of returning to slave at chambers, went
out into society to see their friends! They went then earlier to
bed, but they also got up earlier to consider their cases. Yet this
was Dr. Lushington’s account of the Doctors’ Commons when he
joined it. One great gift he certainly had—that of always living
up to his time. Some old men are, as it were, dead and buried in
the past. Dr. Lushington, to the very last moment of his life,
was alive to everything that happened, and took as keen an
interest in modern science and discoveries as if he had been but
nineteen instead of ninety-two years old. Only a month before
his death he took a journey from his country seat near the pretty
little village of Ockham, in Surrey, to Oxford, to record his vote
for Dean Stanley, then fiercely opposed, as select preacher for the
University. The result was an attack of bronchitis, of which he
shortly after died—a martyr, in a sense, to the cause of religious
toleration.

Dr. Lushington was equally a master of ecclesiastical, probate,
matrimonial, Admiralty, and international law. Indeed, review-
ing his multifarious judgments, we feel the same wonder growing
in us that Goldsmith’s rustics felt at their village schoolmaster,

That one small head should carry all he knew.

But it is more especially with maritime law that his name is
associated. Our maritime supremacy is the admitted basis of all
our greatness, and our maritime law is interwoven with it. That
that law has helped and not hindered the expansion of our empire
and our commerce is due in no small degree to Dr. Lushington. He,
like Lord Mansfield in the case of commercial law, had the wisdom
to recognise and give free play to those usages which the maritime
world had already found out for themselves to be reasonable
and convenient, and on these lines of experience and good sense
he formulated and laid down the law judiciously and well on such
varied subjects as collisions and towage, derelicts and liens,
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salvage and wages, bottomry and lights and foghorns, no less than
on the rights of belligerents, and neutrals, of prizes and blockades.
The rough-hewn block of maritime custom is chipped and
fashioned with careful forethought, and fitted into the great
structure of English law. It is a small matter, but it serves to
illustrate the bearing of maritime law on maritime supremacy—
the care which our law has for seamen, not merely in protecting
their simplicity against fraud, but in the positive favour it shows
them. Thus, if there be a doubt as to the interpretation of a
seaman’s contract, the contract is to be interpreted favourably
to the seaman (T'he Nonpoareil, B. & L. 355) ; so seamen’s wages in
rival claims against proceeds of ship are preferred to master’s
wages and disbursements (T'he Salacia, Lush. Adm. R. 545); and
there are many other instances.

One very instructive judgment of Dr. Lushington is that in
which he traces the history of bottomry bonds, instructive because
it illustrates how our case law may be and is judicially moulded
to meet changed conditions of commerce. These bottomry bonds
‘“‘ were invented,” as Lord Stowell says, “ for the purpose of pro-
curing the necessary supplies for ships which may happen to be
in distress in foreign parts where the master and owners are with-
out credit, and where, unless assistance could be secured by means
of such an instrument, the vessels and their cargoes must be left
to perish.” Hence they were held of a very high and privileged
nature, both by Lord Stowell, Sir C. Robinson, and Sir J. Nicholl.
The result was that shipowners and cargo-owners were, as Lord
Esher put it in The Pontida (4 P. Div. 177). ‘ practically
robbed.” Then telegraphic communication came into vogue and
judicial policy began to remould the law. The Privy Council
ruled (The Oriental, 7 Moore P. C. 459) that the owner must be
informed of the necessity of bottomry, and it went on to decide in
The Hamburg (B. & L. 263) that a master has no authority to
hypothecate a cargo if he can communicate with the owners before
doing so. There must be entire good faith on the part of the
lenders before the court will pronounce for the bond, and even
then the ship’s necessity is the measure of the owner’s liability
(The Pontida, sup.). The Milan (6 L. T. Rep. 590) is particu-
larly noticeable among Dr. Lushington’s Admiralty decisions. It
not only established the Admiralty rule (now by the Judicature
Act, 1873, s. 25 (9) to prevail over the common law rule), that
where both ships are to blame in a collision each can only recover
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a moiety of the damage, but it undermined the extraordinary

* theory propounded in Thorogood v. Bryan (8 C. B. 116) that a
passenger is so identified with his conveyance (in that case an
omnibus) that he cannot recover if the collision was partly due to
his own driver’s negligence. “ Cases apart, can it be reasonably
contended,” said Dr. Lushington, ‘ that the owner of a cargo is
responsible for the acts of the master and crew of the vessel in
which his goods are laden ; how is he particeps criminis? ” and he
declined to be bound by Thorogood v. Bryan. This resolute
adherence of Dr. Lushington to principle made it more easy for
the House of Lords to overrule Thorogood v. Bryan when the
occasion arose in The Bermina (68 L. T. Rep. N. 8. 423; 13 App.
Cas. 1).

To be an officer in Her Majesty’s service is an undoubted
honour, but the post of honour is the post of danger, for, as Dr.
Lushington points out, in case of tort or damage committed by
vessels of the Crown, the legal responsibility attaches to the actual
wrongdoer. ‘I recollect,” he says, “ a case where damages were
recovered against an officer in command of one of Her Majesty’s
ships of war who had unjustly seized a ship in time of peace, and
the officer was obliged to fly the country ”: (The Athol, 1 Rob.
Adm. R. 381).

His decision in The Batavia (9 Moo. P. C. 286) holding a
steamer liable for going six miles an hour up the Thames and
swamping a barge with its swell may be commended to owners of
steam launches. Whether indeed it was a question like this of
negligence or of the indelibility of a maritime lien (The Europe,
Br. & Lush. 89), or what is a legal derelict (The Champion, Br. &
Lush. 71), or the right of material men, now commonly called
“ neceesaries *’ men (T'he Pacific, B. & L. 245 ; conf. The Heinrich
Bjorn, 52 L. T. Rep. N. 8. 5660; 11 App. Cas. 270), or the ship-
owner’s lien on cargo for freight (Hirchner v. Venus, 12 M. P. C.
361), and for general average (Cleary v. McAndrew, 2 Moo.
P. C. N. 8. 216), or of neutrals carrying on trade with a blockaded
port (The Helen, 13 L. T. Rep. 306; 1 Adm. & Ecc. 1), or what is
an effective blockade (The Franciska, 2 Spinks Ecc. & Adm. R.
135), he touched nothing which he did not illuminate.

On marriage Dr. Lushington held what would now be thought
old-fashioned notioms. During the earlier part of his judicial
life, it must be remembered, all agreements, even for separation,
were on grounds of public policy held void in law—thought
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“ shocking ” indeed, as Jessel, M.R. says in Besant v. Wood (12
Ch. Div. 605).

Thus in the well-known case of Dysart v. Dysart (3 Notes of
Cases Ecc. & Mar. 324) he held the spouses to their bargain,
though the husband had (under provocation it is true) treated his
wife shamefully. There was a Viking once, who, being teased by
his wife, gave her a smack in the face, which this model wife was
so far from resenting that she thanked him for * teaching her
not to be importunate, and for giving her what women covet
most, a fine complexion.” Our law does not require a patience
equal to that of this Northern Griselda, in the case of a smack in
the face or other gross indignities (Saunders v. S., 1 Rob. Ecc. R.
6548 ; D’Aguilar v. D’'Agudlar, 1 Hagg. 775) ; but Dr. Lushington
lays it down that if & wife can ensure her own safety by lawful
obedience and by proper self-command she has no right to come
to the court, for the court affords ite aid only when the necessity
for its interference is absolutely proved. * Her duty is submis-
sion,” *“ The path of duty is often beset with thorns,” and so on.
Dr. Lushington might require police protection from the fair sex
if he uttered these sentiments now.

It is interesting to note by the way that the discipline of the
old ecclesiastical courts is still vested in the present Probate
Division (Redfern v. Redfern, 64 L. T. Rep. N. 8. 68, (1891) P.
139), so that a wife guilty of adultery may even now be ordered to
walk to St. Paul’s in a white sheet with a taper in her hand, or
perform any other appropriate penance. As late as the year 1838
a woman did penance in public at Walton Church by order of the
Ecclesiastical Court for defaming the character of her neighbour.
The white sheet, however, was not enforced.

In ecclesiastical matters the period during which Dr. Lushing-
ton sat upon the bench as judge of the Conmsistory Court of
London, as Dean of Arches, and member of the Privy Council,
coincided with the period of the keenest religious controversy of
this century. It began with the Oxford movement, and it ended
with the scandal of ‘“ Essays and Reviews.” During it the doc-
trine of the real presence (Ditcher v. Denison). of baptismal
regeneration (Gorham v. Bishop of Exeter), church discipline in
the colonies (Long v. Bishop of Cape Town), heresy (Burder v.
Heath, the Colenso case, and Williams v. Bishop of Salisbury),
and many others came under review. Nothing is more remark-
able than to note how this controversial spirit has waned of late
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years. In Williams v. Bishop of Salisbury (2 Moore P. C. N. 8.
376) the Privy Council solemnly decided, * That it is not penal
for a clergyman to express a hope of the ultimate pardon of the
wicked.”” What satire is here!

Two parishioners once came to * heckle ” a vicar at a vestry
meeting (Williams v. Hall, 1 Curt. Ecc. R. 597). “ You are any-
thing but a gentleman; you are a disgrace to your cloth,” said
one. “You fancy yourself the Sultan of Hendon,” said the
other, “but I am come to teach you that we are mot living in
Barbary, and that you have not Turks to deal with.” (! He had.)
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8o spake these bold parishioners, but they forgot that the vestry &
was on consecrated ground (it was held in an old family vault, g
ten feet by nine feet), and they found themselves charged on = s
criminal proceeding with “ chiding and brawling.” The vicar T
was not blameless, for he seems to have jeered at his parishioners’ 7‘
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want of aspirates; but the upshot was that each of the defendants
was “ suspended from entering the church for the space of one
week.” There are persons, it is to be feared, in these days, wha
would submit to the deprivation with equanimity.
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CHIEF JUSTICE JERVIS.

Lorp JusTicE BoweN, not long before his lamented death, paid a
high tribute to the old courts at Westminster. ‘ The three great
Courts of Banc which used,” he said, ‘‘ to sit at Westminster, each
under the presidency of its Chief Justice or its Chief Baron, were
usually courts of four. The collective weight and experience of &
tribunal of this kind were so considerable that their judgments
as a rule were satisfactory, and the public and the Profession
acquiesced with equanimity in the state of the law which pro-
hibited appeals in all but a specified class of cases. However
special the subject matter of the litigation, there was sure in the
old days to be one member of the court within the range of whose
knowledge it fell, and the judgments of those splendid Courts of
Banc made the English law respected in every English-speaking
country.” Such was the Court of Common Pleas in the middle
of this century. It had Justices Maule, Cresswell, Vaughan
Williams, Talfourd, and Crowder as its puisnes; and over these,
eminent as they were, Chief Justice Jervis presided and showed
himself most worthy to preside. Jervis, as a writer in Notes and
Queries points out, is often wrongly pronounced Jarvis. The
ancestor of the Staffordshire family, from a junior branch of
which the Lord Chief Justice and his cousin, Viscount St.
Vincent, the well-known admiral, were descended, was Gervasius
de Stanton; in Edward IIL’s reign it had become Gervays de
Chateulme, and in 1496 it was anglicised into Jervys of Chakyll.
Jervis had been dedicated to the law from the first. His name
was entered at the Middle Temple when he was only fifteen, but
after he had passed through Westminster and Trinity Hall, his
fancy turned elsewhere, and he entered the Army with a commis-
sion in the Carabineers—not the only lawyer who has done so.
Good old Bir Mathew Hale trailed a pike in the low countries
before he sowed his wild oats and settled to the law, and Erskine
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was a young ensign when he went into the Assize Court at York,
and heard such dull advocacy that he said to himself, “ I could do
better than this,” and did. Arms yielded to the toga in Jervis’
case too, but the little bit of soldiering he got was no doubt useful
to him. No knowledge or experience comes amiss to your true
lawyer. He was called to the Bar in 1824, and naturally he chose
the North Wales Circuit, where his father was Chief Justice of
Chester, the last of the line. Like many other eminent lawyers
of that age of special pleading, he made his mark first by his pro-
ficiency in practice. The Court of Exchequer had then its ‘‘ post-
man” and its “ tubman.” Jervis was “ postman,” and as such
had a certain precedence in moving. He reported, too, first in
conjunction with Younge, then with Crompton. He founded the
Jurist, and wrote frequently for it. He wrote several standard
text-books ; in particular, one on coroners, and Jervis' Acte are
still cited daily in our courts.

Without being what is known as a black letter lawyer, he was
thus thoroughly versed in the principles of English law; more
than that, he was a most shrewd and ready counsel at Nisi Prius,
a quality the want of which has condemned many a profound
lawyer to vegetate unseen—a legal cactus in Stone Buildings or
Fig Tree-court. It is a striking testimony to his reputation that
when the then leaders of the South Wales Circuit applied for silk,
Lord Cottenham intimated to Jervis his intention of bestowing
the same honour on him unsolicited. Then came, in 1846, the
Solicitor-Geeneralship, and two days after, by Wilde’s promotion,
the prize of the Attorney-Generalship. How often disappoint-
ments are good fortune in an unkind shape! A few years before
he had asked and been refused an Indian judgeship, and thought
himself very ill-used by the Government. As Attorney-General
it fell to him to conduct the prosecution against the
Chartist rioters, who had tried to get up a poor
travesty of a French Revolution on Kennington Common.
The labour which he underwent at this period in this
and other Crown business—for he never spared himself—
undoubtedly laid the foundations of the disease—atrophy—which
shortened his life. When Lord Denman retired from the Chief
Justiceship of England, Sir John Jervis conceived that he had a
claim by usage—as unquestionably he had by his services—to the
vacant place, and a correspondence took place between him and
Lord John Russell on the subject. Lord Chancellor Cottenham
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was appealed to, and he ruled that the only chiefship which the
_ Attorney-General could claim by usage was that of the Court of
Common pleas; “ the cushion of the Common Pleas belongs,” as
Lord Coke once said, ‘ to the Attorney-General to repose upon.”
The result was that Campbell got it, and it is rather amusing to
read that the first thing he did, being rather rusty in his law, was to
get up his rival’s New Rules. Lord John Ruseell had, at the time,
a scheme for the division of the office of Lord Chancellor, and if it
was carried through, it was arranged that Jervis was to have the
political moiety, the Speakership of the House of Lords, with a
peerage and the title of Lord Keeper. The scheme fell through,
but there is a good deal to be said in favour of it, for the work of
a Lord Chancellor is certainly, in these days, too much for any
single human being, however gifted or industrious, as the late
Lord Herschell’s pathetic remarks, to a deputation, about his
holidays show. We should have no more scandal, either, about
political judges. Instead of Lord Keeper, Jervis, in a year or
two, on Wilde becoming Chancellor, took his place as Chief
Justice of the Common Pleas. In one of the letters of the late
Frederick Roberteon, the well-known minister of Trinity Church,
Brighton, there is a graphic account of the Chief Justice.
Robertson had been appointed to preach the assize sermon. “I
do not regret,” he writes, ‘‘ having had office this year, for it has
given me an insight into criminal court practice which I never
should have had but for this occasion; for nothing else would
have compelled me to sit twice for four or five days together
through every case. The general result of my experience is that,
although Burke says ‘ The whole end and aim of legislation is to
get twelve men into a jury-box,’ yet the jury system, beautiful as
it is in theory, is in iteelf neither good nor bad, but depends upon
two thinge—first, the national character; secondly, the judge,
and on this last almost entirely. The Chief Justice, Sir John
Jervis, was the criminal judge this time, and his charges to the
jury surpassed in brilliance, clearness, interest, and conciseness,
anything I ever could have conceived. The dullest cases became
interesting directly he began to speak, the most intricate and
bewildered clear. I do not think above one verdict was ques-
tionable in the whole thirty-six cases which he tried. One was a
very curious one, in which a young man of large property had
been fleeced by a gang of blacklegs on the turf and at cards.
Nothing could exceed the masterly way in which 8ir John Jervis
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untwined the web of sophistries with which a very clever counsel
had bewildered the jury. A private note-book with initials for
names and complicated gambling accounts was found on one of
the prisoners. No one seemed to be able to make head or tail of
it. The Chief Justice looked it over, and most ingeniously ex-
plained it all to the jury. Then there was a pack of cards which
had been pronounced by the London detectives to be a perfectly
fair pack. They were examined in court, everyone thought them
to be 8o, and no stress was laid upon the circumstance. However,
they were handed to the Chief Justice. I saw his keen eye glance
very inquiringly over them while the evidence was going on.
However, he said nothing, and quietly put them aside. When
the trial was over, and the charge began, he went over all the
circumstances till he got to the objects found upon the prisoners.
‘ Gentlemen,’ said he, ‘ I will engage to tell you, without looking
at the faces, the name of every card in this pack.’ A strong :
exclamation of surprise went through the court. The prisoners o
looked aghast. He then pointed out that on the backs, which -t
were figured with wreaths and flowers, in dotted lines all over, R
there was a small flower in the right-hand corner of each. The -
number of dots in this flower was the same in all the kings, and
soon. A knave would be perhaps marked thus . . . . . , 8N ace
thus * . ° and so on, the difference being so slight and the flowers
on the back so many, that even if you had been told the general
principle it would have taken a considerable time to find out
which was the particular flower which differed. He told me
afterwards that he recollected a similar expedient in Lord De
Ros’ case, and therefore set to work to discover the trick. But
he did it while the evidence was going on, which he himself had
to take down in writing. Another thing he did very well. A
man was robbed. Among the coins he had was a sou, a Portsea
token, and another—the name of which I forget—a sort of hali-
penny. A man was taken up on suspicion, and in his pocket with !
some other money were three such coins. The prosecutor could

only swear that he had three such. He could not identify, nor

could he swear to any of the other pieces. The counsel for the

defence proved in evidence that all these coins are extremely

common in Brighton where the robbery took place, and the case

seemed to have broken down by the countenances of the jury.

‘ Gentlemen,’ said the Chief Justice, ‘ the question has to be tried

by the doctrine of chances. The sou is common, the token is
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common, and the third coin tco. The chances are that perhaps a
thousand sous are in the pockets of different people in Brighton ;
that five hundred tokens are so too, and perhaps fifteen hundred
of the other; but the chances are very great against two men in
Brighton having each a sou and a token, and almost infinite
against two men having each in his pocket at the same time a sou,
a token, and the third a coin. You must, therefore, add this to
the rest of the evidence, not as a weak link, but as a very strong
one.’”

In criminal cases like these he especially excelled, owing to his
almost intuitive insight into character and his quickness. This
very quickness of perception, however, which was so marked a
characteristic of the Chief Justice, had its disadvantages. It
made him—no uncommon judicial infirmity—impatient of argu-
ment, and sometimes—partly owing to his health—irritable.
But his impatience was not at the expense of justice. His
decisions were always in accordance with law and reason.

In private life—he married early a Miss Catherine Mundell,
and had five children—he was an agreeable, lively, and convivial
companion, full of good-humoured satire and repartee, a generous
and constant friend. Ballantyne records an instance of his kind-
ness. In a prosecution for fraud on Prince Louis Napoleon
(afterwards Napoleon III.), Ballantyne’s leader was arguing
while he was actually dying of cancer, and suffering intensely.
His only desire was to live to see (which he did not) his daughter
married the next day. He told the Chief Justice (Jervis) that
he had no hope, and that he was sorry for his clerk. “ Do not
trouble yourself,” said Jervis, “ I will provide for him.” And he
did, by giving him an office in the Common Pleas.

On November 2nd, 18566, there is the following entry in Lord
Campbell’s diary: “ While writing this, I was interrupted by the
news of the sudden death of Chief Justice Jervis. From his
years, he ought long to have survived me—and before long I must
follow him. While living, when dying, and at the day of judg-
ment, Lord have mercy upon me!” ' A few years afterwards
Campbell himself was found dead one morning, in his armchair,
stricken as suddenly.

Bird’s case (2 Den. C. C. 94), in which the Chief Justice took
a leading part, is an instructive one in the history of our criminal
law. The prisoners had emulated the performances of Mrs.
Brownrigg, and whipped a female apprentice to death. The
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indictment charged a series of very brutal beatings, culminating
in death; but, at the trial, medical evidence was sprung on the
Crown, which proved that death was caused by a blow given a
short time previously, and there was nothing to show that the
priconers had struck it. So they were acquitted. Could they
afterwards be indicted for the assaults? Eight judges of the
Court for Crown Cases Reserved said * Yes ”—for on the indict-
ment for murder they could not be convicted of the assaults; six,
and Chief Justice Jervis among them, said * No “—autrefois
acgquit; but the principle which Chief Justice Jervis lays down is
the principle which has been embodied in 14 & 15 Vict. c. 100:
“ A prisoner,” he says, “ may be acquitted of the felony and be
convicted of assault upon an indictment for felony wherever the
crime charged legally includes an assault and the evidence
properly admissible and produced to prove the crime charged
warrants the finding of assault.”

Reg. v. Powell (2 Den. C. C. 403) illustrates another anomaly
of our common law. The prisoner there was charged with bur-
glariously entering a dwelling-house with intent to steal certain
‘ goods and chattels.” What the prisoner really went after was
a mortgage deed, and Chief Justice Jervis held—quite rightly, no
doubt—the indictment bad, the mortgage deed as a security
being a chose in action. Observe, had it been paid off, the parch-
ment and wax would then have been a mere chattel. This nice
distinction recalls Hale’s ruling as to homicide in the commission
of a felony—which Lord Bramwell not long ago held to be still
law—that if a man feloniously shoots at a tame duck, misses it
and kills a man, this is murder, but it is not murder if the duck
is & wild one.

The days of duelling are over for us, but we have only to go
back half a century to find the law of honour and the law of the
land diametrically opposed to one another. The law of honour
required you to call out a man and shoot him. The law of the
land hanged you if you did. But observe the effect on the law
of libel. You may call a duellist who has killed his man a
murderer, but you must not say he practised all the night before
with a pistol, or impute any other circumstance of aggravation or
unfairness: (Helsham v. Blackwood, 11 C. B. 111). For even a
murderer may have his honour, otherwise he would be outside the
pale of the law.

The Roman law allowed creditors to carve up their debtor.
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Our law never went quite so far, but it fully recognised a man’s
person as part of his assets, and not the least valuable either. In
Arden v. Goodacre (11 C. B. 883), the court had to determine the
measure of damages against a sheriff for letting the debtor escape,
and it held that they were the value of the custody of the debtor
at the moment of escape, without any deduction for what the
creditor might have obtained by diligence after the escape. The
liability of a sheriff for the acts of his officers is well explained in
Greg v. Cotterell (5 E. & B. 685). “ He is supposed,” says Chief
Justice Jervis, “ to be executing his duty in person, as he is
bound in the first instance to do. The impossibility of so doing
authorises him to delegate that authority to another, and he puts
that party in his place, and for whatever that party does, not
only when done virtute mandati, but colore mandati, the sheriff
is responsible; if, for instance, under a f. fa., the officer arrests
the body of the debtor. But so, too, is the officer. He is only
protected while acting strictly in accordance with his warrant
(Munsday v. Stubbs, 10 C. B. 432), and a bond fide mistake makes
no difference.” Among the Chief Justice’s other decisions may
be noted: That an alien resident abroad has no copyright in
England (Jeffreys v. Boosey, 4 H. L. C. 815) ; that a secretary of
legation, acting as chargé d’affatres, is entitled to all the prvi-
leges of an ambassador (Taylor v. Best, 14 C. B. 487) ; that a man
tucking up his sleeves and announcing his intention of breaking
your neck unless you leave the premises is an assault in law (Read
v. Coker, 13 C. B. 850) ; that the measure of damages on breach of
a contract to deliver goods at a specified time is the difference
between the contract and the market price at the date of the
breach, and does not include loss of anticipated profit on a resale
(Peters v. Ayre, 13 C. B. 353); that a buyer with a warranty
cannot return the goods, if the property has passed, though not
equal to sample, but must sue on the warranty, unless the con-
tract is conditional (Dawson v. Collis, 11 C. B. 462) ; that a man
is not entitled to a lien unless he receives the property or does
the act in the particular character to which the lien attaches
(Dszon v. Hairsfield, 10 C. B. 398); that to entitle anyone but
the author of a literary work to register it at Stationers’ Hall there
must be an absolute assignment (¥ parte Bastow, 14 C. B. 631).
Shelton v. Springett (11 C. B. 452) is what newspaper advertise-
ments would call Important to Parents. It lays down that the
mere moral obligation of a parent to maintain his child affords
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no legal inference of a promise to pay a debt contracted by him
even for necessaries. If, for instance, a father sends a son to
London with £6 in his pocket to look for employment,
he cannot be made to pay a bill which the son has run up at an
hotel. ‘‘ People are apt to imagine,” as Mr. Justice Maule
remarked in this case, ‘ that a son stands in this respect on the
same footing as a wife. But he does not.”” 'When, therefore, the
prodigal finds himself cut adrift, what will he do? Chief
Justice Jervis explains: He will go on the parish, and the parish
will sue his parent for his maintenance. For a parent by the
law of England, if of ability, remains liable to maintain his off-
spring, whatever their age may be. This may be recommended
for reflection to persons about to marry.




LORD CRANWORTH.

“I THINK him a very nice little peer.” So writes Lord Denman
in 1850 to a friend. The nice little peer was Lord Cranworth,
just then appointed one of the new Lords Justices with a peerage.
There seems to have been but one opinion about him. * There
never lived a better man than Rolfe,” says the caustic Campbell.
Greville, as keen a critic and observer of human nature as could
be found, says in his diary, 1845: “ At Ampthill I met Dundas,
Baron Rolfe, and Empson. Nobody is so agreeable as Rolfe; a
clear head, vivacity, information, an extraordinary pleasantness
of manner, without being either soft or affected, extreme good
humour, cheerfulness and talk make his society on the whole as
attractive as that of anybody I ever met. The conversation and
the anecdotes of these lawyers would be well worth recording,
but it is now too late; one hears in this way things which go to
prove how many false notions take root in public opinion, and one
for example which struck me was the concurrent opinion of Parke
and Rolfe of Eldon’s value as a great lawyer and chancellor.
They rate it astonishingly low, and think that he did nothing for
the law and for the establishment of great legal principles (what
treason was this ?) which surprised me.”

Lord Cranworth’s career is the sort of career that Englishmen
are proud of. The son of a country parson, rector of Cranworth,
Norfolk, he made his way in the world by his own great abilities
and sterling character. Lord Nelson was his cousin, and he had
something of the great admiral’s pluck and determination in him.

“ It was just one year after Waterloo,” says a contemporary
critic, ““that he was called to the Bar and took chambers in
Lincoln’s Inn, having made up his mind, in the usual sanguine
spirit of young barristers, to win his way to the Woolsack.”

For many years it did not seem as if his ambitious dreams
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were at all likely to be realised, and he had shown himself for
many seasons in Westminster Hall—appearing chiefly in the
Equity Courte—before briefs came in to him in any remunerative
number. Crabb Robinson, the diarist, relates how he was once
sitting with Rolfe (still a junior) in court while a counsel of the
name of Henry Cooper was addressing it. Cooper’s memory and
cleverness were very striking, but so was his want of judgment,
and his clever and amusing hits told as much against as for his
client. As he was entertaining the whole Court, Rolfe whispered
to Crabb Robinson, ‘“ How clever that is! I thank God I am not
8o clever.” But, though not brilliant, he was patient and
laborious, steady and sound, and, in due course of time, as his
merits became known among the solicitors, things began to
change for the better. So the little brook of fees became a
stream, and the stream had grown to a river when he was
honoured with a silk gown in 1832. Like many another ambi-
tious brother of the wig and gown, he made in the meanwhile one
or two unsuccessful efforts to get into Parliament, and at last
found a safe seat for Penryn.

Still, when he was made Solicitor-General, the choice came as
a surprise to the public, who knew little of him. Campbell, then
Attorney-General, tells us how it came about. The first suggested
for the place was Charles Austin, a man of consummate ability.
At least no man of that generation made such an impression on
his contemporaries as this brilliant and gifted Charles Austin,
even on such men as Macaulay, Campbell, and John Stuart Mill.
But Austin had the year before—it was the time of the great
railway mania—netted £40,000 in fees before railway committees,
and was not inclined to give up this gold-mine. Failing him, the
choice lay between Wilde (afterwards Lord Truro) and Rolfe, and
Campbell, who liked Rolfe, “ carried ” his appointment, as he did
most things he set his mind on. Not long after, a puisne judge-
ship in the Exchequer fell vacant. Campbell had half & mind to
take it, for his Government, was going out, but Brougham'’s sneer
about 8ir Vicary Gibbs, Attorney-General, when the Prime
Minister was tottering, “in a fit of terror sinking into a puisne
judge,” kept him back; so Rolfe took it, and proved an excellent
judge. It might seem rather hazardous at that time for a
Chancery practitioner to be transplanted to the Bench of the
Exchequer—though the anomaly was not greater than Erskine
sitting in Chancery. Rolfe himself frankly says, when Campbell,
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many years after, on his appointment as Lord Chief Justice,
was asking his advice about what he should read for the practice,
“ When I came upon the Bench I was entirely ignorant of the
practice, but somehow one picks it up, and no real difficulty
occurs.” He had fortunately had what few Chancery practi-
tioners have, Nisi Prius and criminal experience as Recorder of
Bury 8t. Edmunds, the town where he had first been to school.

Indeed, it was in the character of a criminal judge that his
excellence on the Bench became first generally known to the
public, on the occasion of his presiding at the Norfolk Assizes in
1849, at the trial of Rush for the murder of Mr. Jermy. This
murder created a great sensation at the time, as well it might,
being of a peculiarly atrocious character. Mr. Jermy, the victim,
or, rather, one of the victims, was Recorder of Norwich. There
had been some quarrels between him and Rush, the prisoner, who
lived close by, about some land, and Rush, resolving to be
revenged, went to Mr. Jermy’s house one evening with a gun
and shot him dead; then he shot the son, who came to his
father’s assistance, dead too, and seriously wounded & manservant
and a daughter. The only difficulty in the case lay in identi-
fying Rush as the man, and this was done beyond all doubt by
the evidence of a young woman, Sandford, whom Rush had
seduced, and whom he tried to silence by threats. It is a striking
observation—it was made, indeed, by the learned judge—
that had Sandford beem the prisoner’s wife, had he had the
conscience to repair by marriage the wrong he had done her, the
law of England would have sealed her lips, and he might have
escaped the retribution which overtook him. Throughout the
trial the prisoner behaved with singular effrontery, and endea-
voured to browbeat the learned judge, but Rolfe was equal to
the occasion, and exhibited a firmness and presence of mind
which won him golden opinions. When he was subsequently
raised to the peerage, the wits of the Bar observed that his title
ought to have been, not Lord Cranworth, but Lord Kilrush.

It might have been expected that when Rolfe was made a
Baron, and had remained at the Exchequer for eleven years, he
was shelved. 8o far from this being the case, it was only the
beginning of a brilliant career. From the Court of Exchequer
he went back to Chancery as Vice-Chancellor. Then he became a
Lord Justice with a peerage, and a year after he reached the goal
of his youthful ambition, the Woolsack. When Lord Chancellor
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he used to sit continually with the Lords Justices, for the
purpose, it was said, of making himself better acquainted with
the new procedure in Equity, of which he was comparatively
ignorant. One day someone remarked to Bethell, “I wonder
why old Cranny always site with the Lords Justices?” The
caustic but humorous reply was: “I take it to arise from a
childish indisposition to be left alone in the dark.”

Smart, but shallow, like many of Lord Westbury’s witticisms,
for no one may impugn Lord Cranworth’s knowledge of the mys-
teries of equity. Eloquence or wit he had little, though his face
as he sat upon the bench was ever wreathed in smiles. But after
all, judicial joking is & thing we can very well dispense with. It
is mostly of indifferent quality. The Bar laugh—respectfully—
much as the village school children in Goldsmith laughed at their
master’s jokes, with “ counterfeited glee.”

Lord Cranworth was not. contented to be only a judge, how-
ever excellent. He aspired to the réle of a law reformer.

In stating, in 1855, the intentions of the new Government in
the House of Lords, he unfolded a programme which must have
satisfied the veriest glutton for legal reform. Testamentary juris-
diction, divorce, transfer of land, charitable trusts, and the con-
solidation of the statute law were indicated as subjects on which
the Government were prepared to legislate. The Lord Chan-
cellor was even bold emough to hold out some hope that the
consolidation and classification of the public Acts might form
the foundation of a Code Victoria—a consummation which seems
no nearer now at the commencement of King Edward the
Seventh’s reign than when the devout wish for it was first
expressed.

In accordance with his promise, Lord Cranworth brought in a
Land Registration Bill; but the foes were those of his own
household.

Campbell, referring to the career of “our little Chancellor,”
adds, “I may tell you that the Attorney-General and Solicitor-
General (Bethell) both conspire his downfall, each having the
hope of replacing him. Their consistent habit is to vilipend him.
Bethell hardly attempts to disguise his eagerness to clutch the
Great Seal; but I have little doubt that Rolfe, though not very
gloriously, will keep his ground.” Bethell no doubt was ambi-
tious, but Campbell complaining of ambition reminds us too
much of the Gracchi complaining of sedition. The truth of
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the matter was, that throughout their joint career in office, and
even after they had both quitted office, the two were con-
stantly coming into collision on questions of law reform. Lord
Westbury told a friend that in his opinion Lord Cranworth had
an unhappy knack, though always with the best intentions, of
making exactly such proposals for their amendment as would
entirely defeat the operation of some of Lord Westbury’s most
masterly measures. It was the farce of the rival reformers.
Land Registration was an example. Lord Cranworth was all for
registration of deeds, Bethell of title.

Penal servitude and the ticket-of-leave system is another thing
which we owe to Lord Cranworth and Lord Palmerston. The
evils of the old system of transportation and the hulks had
become intolerable. The hulks were simply floating hells, the
prisoners huddled together without discipline or supervision.
The Colonies flatly refused to have any more of our social refuse
shot there, The present system is not without defecte—Baron
Bramwell once stated from the Bench that he had instances of
criminals coming before him who had three sentences overlapping
one another—but on the whole it works well. Solon said he did not
give always the best laws, but the best laws the people would bear.

But “ Lord Cranworth’s Act ” is the one by which Lord Cran-
worth is best remembered now. Its object, and a very laudable
one it was, was to make certain powers and provisions which it is
usual to insert in settlements, mortgages, wills, and other instru-
ments incident to the estates of the persons interested, so as to
dispense with the necessity of inserting them in terms—to mini-
mise, in fact, the scandalous verbiage of conveyancing. Lord
Cranworth’s Act has been superseded by Lord Cairns’ Convey-
ancing Act, but the Conveyancing Acts have only expanded and
developed Lord Cranworth’s principle.

The Chancellorship, with its multitudinous responsibilities, if
not too much altogether for one mortal man, demands at least a
man in the plenitude of all his powers. To essay it at the age of
seventy-five is reserved for phenomenal beings like Lyndhurst or
Brougham. Lord Cranworth was not phenomenal. Campbell
speaks of ““ Lord Chancellor Cranworth evidently failing in quick-
ness of apprehension, for which I have generally found him most
remarkable.” A year later he resigned in favour of Lord Cairns.
Then came his wife’s death, the companion of his life for fifty
years. Few men survive long the severance of such a tie. Six
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months later Lord Cranworth, at the age of seventy-eight,
followed her to the grave.

“ Lord Cranworth,” says Lord Selborne, “ take him for all in
all, was one of the best Chancellors I have known. Others had
more splendid gifts; but in him there was nothing erratic, nothing
unequal. In steady good sense, judicial patience, and impar-
tiality and freedom from prejudice, he was surpassed by none.”

A leading trait in Lord Cranworth’s character was his humi-
lity and amiability: he was always deferential, and seemed to
think that others knew better than himself. He was also strong
in facts. Parke, it was said of the Exchequer Court, settles the
law, Alderson settles the Bar, Rolfe settles the facts.

If it cannot be claimed for Lord Cranworth that he possessed
as & judge any high constructive or architectural genius, it is
certain that his law was always sound, his knowledge of law exten-
sive, his language clear and accurate. Certainly no English judge
has ever had so varied a judicial experience as he.

To sample a few of his decisions. Our law is, perhaps rightly,
suspicious of gifte; at least it requires good evidence—unequivocal
evidence. The animus donands will not do. The gift must be
completed by deed or delivery. The result is, that the good inten-
tions of would-be donors are often defeated, as was the case in
Jones v. Lock (1 Ch. App. 25).

There a father in an expansive moment put a cheque for £900
into his child’s hand, saying, “ I give this to baby for himself.”
“ Take care, he will tear it,” said the careful mother. * He may
do what he likes with it,” said the father; ‘it is his own.” Then
he took the cheque away, and locked it up in a safe. It was
rather hard that after this the baby did not get the benefit of the
cheque. But Lord Cranworth held the gift incomplete, and could
not see his way to spell out a declaration of trust. Donationes
causd mortis give even more trouble than gifts inter vivos. They,
too, are to be “ viewed with suspicion,” says Baron Rolfe (Hlls v.
H. 8 M. & W. 401) ; but heis clear on one point, & donatio mortis
causd is none the less valid because there is a condition attached
by the donor, e.g., that the donee ‘ shall bury her comfortably.”

Deodands are a curious survival of fetishism. The incon-
gruity of the old and new ideas could hardly be presented in more
amusing contrast than in the Crown claiming and being allowed
as forfeit and deodand a locomotive which had run off the rails
and killed somebody: (Reg. v. Eastern Counties Radway, 10 M.
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& W. 58). If the Crown had spent the proceeds in providing
masses for the soul of the departed, according to the original
design, it might have had our sympathy, but, as the proceeds only
went the way of Queen’s taxes we can hardly regret the
abolition of this venerable superstition by 9 & 10 Vict. c. 62. A
corporation of itself cannot be guilty of fraud, but when it
can only accomplish the object for which it was formed through
the agency of individuals who act fraudulently, the corporation
stands in the same situation with respect to the conduct of ite
agents as a private person would have stood had his agent so
misconducted himself. This is Ranger v. Great Western Radway
(5 H. L. Cas. 72), another of Lord Cranworth’s leading cases.
When it was sought to apply this principle to an action against a
company for malicious prosecution, Lord Bramwell stoutly pro-
tested against motive or malice being imputed to a corporation
(Abrath v. North-Eastern Ralway Company, 11 App. Cas. 247;
55 L. T. Rep. N. 8. 63). But why not? A corporation is a pure
legal fiction. If such artificial person has mind enough to appoint
and authorise agents, why may we not attribute to it the inspira-
tion of all the acts of its agents which are not ultra vires?
But judicial views will differ, and dpropos of this may be cited
some very sensible remarks of Lord Cranworth himself. It was
in a case of a charge of heresy, with reference to the doctrine of

eternal punishment, preferred against a clergyman. “1I hope,”"

he says, “ the differences among lawyers on legal points will cease
to be a subject of merriment, when amongst the three highest
theological authorities one (the then Bishop of Oxford) thinks
the judgment below right on both points as to both defendants,
another thinks it wrong on both points as to both defendants, and
the third thinks it as to each defendant wrong on one point and
right on the other.”

Money v. Jordan (2 De G. M. & G. 318) is an instructive case.
A person of the name of Marnell once upon a time financed a
very young man of the name of Money for the purpose of some
foreign stock speculation, on the strictly business understanding
that he, Marnell, was to share in the profit, but not in the risk.
Needless to say the speculation resulted in a loss of some £1200,
for which the astute Marnell got judgment, but died before
enforcing it. Now Miss Marnell, his sister, not only did not look
upon her brother’s conduct in this matter with approval, but
repeatedly condemned it, and being executrix and universal
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legatee, nobly declared often to Mr. Money and other persons that
she would never claim the debt. Hopefully relying on these
representations, Mr. Money shortly after became engaged to, and,
as Miss Marnell knew, married s Miss Poore—an ominous con-
junction—but still the bond remained uncancelled and undefaced
in Miss Marnell’s desk, or with her solicitor. So Mr. Money’s
mother paid her a visit, and the following truly feminine dialogue
ensued :

Mrs. Money: “ You have long given up the debt, so it’s only
a nominal thing, and it's no use your keeping a paper you have
long since promised you will never enforce.”

Miss Marnell: “ I will be trusted.”

Mrs. Money: “ Who talks of not trusting you! But vou may
marry, and then you would be at the command of your husband.”

Miss Marnell: “I give you my word of honour that I will
never use it against William; but I will be trusted, and I will
keep it.”

Alas! for the constancy of woman. The event which Mrs.
Money, with a matron’s prophetic eye, foresaw, happened. Miss
Marnell did marry a year or two afterwards, and she and her
husband did shortly after require payment, and proceeded to
enforce it. Thereupon, the ill-used Mr. Money applied for an
injunction to restrain the action, and Romilly, M.R., and Knight
Bruce granted it, thinking the circumstances amounted to a bind-
ing contract not to sue. Lord Cranworth dissented on the ground
that the misrepresentation was one of intention, not fact. But
intention is a fact, a psychological fact; so we know now. As
Lord Justice Bowen says in Edgington v. Fitzmaurice (29 Ch.
Div. 483), “ The statement of & man’s mind at a riven time is as
much a question of fact as the state of his digestion.” The moral
is that the immemorial prescriptive right of a ladv to change her
mind musb be received with qualification.




MR. JUSTICE MAULE.

IN a letter to his father, giving an account of a journey of some
length, which he had made on horseback, young Maule relatee
how his pony had shied at a waggon of hay. I thought it
strange,” he goes on to say, “ for a horse to be frightened at a
load of hay, till I remembered having seen people frightened at a
drove of oxen who had no objection to a dinner of beef.” S8light
a8 it is, this boyish remark is worth recording, because in it we
strike that vein of irony which was, through life, Maule’s most
characteristic trait. Of him it might be said, as Byron said of
Gibbon, that he was
The lord of irony, that master spell.

Charles Greville enters in his diary, January 2nd, 1831, “ A
dinner of clever men; among them Maule,” &c. ‘ Maule,” he
adds, ‘ was Senior Wrangler and Senior Medallist at Cambridge,
and is & lawyer. He was nephew to a man with whom I was at
school thirty years ago, and I had never seen him since. He was
then a very clever boy, and assisted to teach the boys, being
admirably well taught himself by his uncle, who was an excellent
scholar and a great brute. I have young Maule now in my
mind’s eye suspended by the hair of his head, while being well
caned, and recollect, as if it were yesterday, his doggedly drum-
ming a lesson of Terence into my dull and reluctant brain as we
walked up and down the garden walk before the house. When 1
was introduced to him I had no recollection of him, but when I
found out who he was I went up to him with the blandest manner
as he sat reading & newspaper, and said that ‘ I believed we had
once been well acquainted, though we had not met for twenty-
seven years.” He looked up and said, ‘Oh! it is too long ago to
talk about,” and then turned to his paper. So I set him down
for a brute like his uncle, and troubled him no further.” This
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little incident just shows how easily people may form wrong
impressions. Bo far from Maule being a ‘‘ brute,” those who
knew him best speak of him as nicely sensitive to right and wrong,
a8 in all relations of life kind, just, generous; as a good son, a
good brother, a good friend, and a good master; a good husband
he had no chance to show himself, for he never married. Unlike
the centurion of Tacitus, “ eo immitior quia toleraverat,” he
abhorred cruelty, and punished it with severity. But there is no
doubt he had a cynical manner, an unfortunate brusqueness which
offended people like Greville, just as Dr. Johnson’s manners did
Lord Chesterfield. But Maule, like Johnson, had, in Goldsmith’s
happy phrase, nothing of the bear but his skin. This brusque-
ness, which was partly waywardness and partly the fear of syco-
phancy, recoiled on his own head. It drove away clients, and
delayed for many years that success at the bar which his legal
reputation and his splendid talents would otherwise have won
him. When Knight Bruce was about to drop the Brecon
Circuit, he observed, in recommending some junior friend to join
it, that Maule was the only man on it fit for much, and he might
always be heard ““ blowing up his attorney.” Where Maule was
in his element (besides blowing up attorneys) was in throwing
cold water on the pathos and sentiment of his friend and rival,
8erjeant Talfourd. Ridicule in all its forms, from the lightest
persiflage to the bitterest sarcasm, was the weapon he wielded
most successfully. But irony, that master spell, is a dangerous
figure of rhetoric to use with a common jury. Not unfrequently
such a jury took Maule at his word, and brought in a verdict the
opposite of what he meant. His most brilliant effort as an advo-
cate was on the Carlow County election petition in 1835. So
great a local reputation did his conduct of this case gain him, that
he was invited to stand as Parliamentary candidate for the
county, and sat as its representative for several years. His con-
versational powers were extraordinary, so much so that Lord
Brougham, it is said, designated him as the only man in London
he was afraid of. The story is well known how, when he and
8ir William Follett were lunching together, just before the
hearing of an important House of Lords appeal, Sir William, who
was limiting himself to an abstemious glass of sherry and a
biscuit, asked Maule how he could indulge in steak and a tankard
of stout. “To bring my intellect down to the level of the
judges,” replied Maule.
r2



68 : Mz. Justice MavuLE.

Among his lesser talents was the curious one of picking locks,
He had acquired this art, it is said, owing to the habit he had of
mislaying his keys. On one occasion he very much astonished a
country blacksmith by opening, with a bit of wire, a portmanteau
which that worthy had pronounced impregnable. In solving
puzzles he was equally an adept.

One of his most intimate friends was Babbage, the inventor
of the famous calculating machine. Maule had assisted him
greatly in his mathematical speculations—had, indeed, made some
important discoveries as to the Differential Calculus, and it is
amusing to find him lamenting to a common friend that Maule
had not made science his pursuit, in which he was so certain to
have distinguished himself.

‘“He is doing very well at the Bar,” said the friend; ““ who
knows, he may come to be Lord Chancellor.”

“ And if he is Lord Chancellor, what is that to what he might
have been !’ Worthy Babbage! He had the true philosopher’s
sense of the dignity of science!

Lord Chancellor, Maule was not destined to become, but in

.1839 he was made a Baron of the Exchequer, and a few months

later transferred to the Common Pleas, and here he sat for the
remaining sixteen years of his judicial life. On the Bench, no
judge had ever a finer sense of the anomalies and incongruities of
our English law than Maule, and his power of sarcasm brought
them into strong relief ; witness his sentence in a certain bigamy
case—a masterpiece of irony.

A hawker, who had been convicted of bigamy, urged in
extenuation that his lawful wife had left her home and children
to live with another man, that he had never seen her since, and
that he married the second wife in consequence of the deser-
tion of the first. The judge, in passing sentence, addressed the
prisoner as follows :

“I will tell you what you ought to have done under the
circumstances, and if you say you did not know, I must tell you
that the law conclusively presumes that you did. You should
have instructed your attorney to bring an action against
the seducer of your wife for damages. That would have
cost you about £100. Having proceeded thus far, you
should have employed a proctor, and instituted a suit
in the ecclesiastical courts for a divorce a mensa et thoro;
that would have cost you £200 or £300 more. When you had
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obtained a divorce a mensa et thoro, you had only to obtain a
private Act of Parliament for a divorce a vinculo matrimonis.
The Bill might possibly have been opposed in all its stages in both
Houses of Parliament, and altogether these proceedings would
cost you £1000. You will probably tell me you never had a
tenth of that sum, but that makes no difference. Sitting here as
an English judge, it is my duty to tell you that this is not a
country in which there is one law for the rich and another for
the poor. You will be imprisoned for one day.” '

This irony must always be reckoned with in reading Maule’s
judgments. “How does the mother of an illegitimate child
differ from a stranger?” he says in Re Lloyd (3 M. & G. 547)—
an unnatural sentiment which perplexed good-natured Sir George
Jessel. There is a lurking satire where he says of the rule as to
promises on executed considerations, ‘“ As it is a rule well estab-
lished by decisions, it is not necessary to give any reasons in its
support, or to say anything to show it to be a good and useful
one ”’: (Emmens v. Elderton, 4 H. L. Cas. 624, 658). But Maule
was not for wresting the law because it did not square with his
sense of the fitness of things. He knew there must be hardships
in any system of law, were it made, as Lord Herschell once said,
by a “ committee of archangels.”” Thus, speaking of the suffi-
ciency of a signed bill of costs, he says, “ The point is certainly
not one which tends very much to the justice of the case, but I
think it much more important that a statute should receive its
proper construction than that justice should be doled out to suit
the circumstances of each particular case.” Speaking one day of
what Sir Frederick Pollock calls ‘“ the facts behind the law of
the land,” he observed: “ Scarcely any verdict would stand if it
could be set aside because the jury had reasomed inconclusively.
The trial by jury is not founded upon an absurd supposition that
all twelve will reason infallibly from the premisses to the conclu-
sion.” Chief Justice Wilde had once refused a new trial for
breach of promise on the plaintifi's application, his reason
consisting of a tirade against the state of the law which allowed
of such an action at all. Maule followed, and began by remarking
that “ the question of what the law ought to be had now, he
thought, been amply discussed; he should therefore, for his
part, consider what it really was.” Maule was, in fact, no law
reformer, though in more than one instance his sarcasms led to
its being changed. For instance, it is the fashion now to regard
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codification a8 a panacea for the defects of our legal system.
Maule was averse to codification, and his argument has great
weight. He objected to making all decisions depend, not upon a
deduction of principles, but upon an interpretation of the precise
words of positive enactments—an objection with which no one
who compares the common run of cases which turn on the con-
struction of Acts of Parliament with those decided on general
principles of law can fail to sympathise.

Many pungent sayings of his are recorded.

“ My Lord,” said a witness, ‘‘ you may believe me or not, but
I have stated not a word that is false, for I have been wedded to
truth from infancy.”

“ Yes, sir,” said Maule; “ but the question is, how long you
have been a widower.”

“I am sorry to interfere, Mr. , but do you not think
that by introducing a little order into your narrative you might
possibly render yourself a trifle more intelligible! It may be my
fault that I cannot follow you. I know that my brain is getting
old and dilapidated, but I should like to stipulate for some sort
of order. There are plenty of them. There is the chronological,
the botanical, the metaphysical, the geographical—even the
alphabetical order would be better than no order at all.”

He once addressed a phenomenon of innocence in a smock
frock as follows:

“ Prisoner at the bar, your counsel thinks you innocent: the
counsel for the prosecution thinks you innocent: I think you
innocent : but a jury of your own countrymen, in the exercise of
such common sense as they possess—which does not seem to be
much—have found you guilty, and it remains that I should pass
upon you the sentence of the law. That sentence is that you be
kept in imprisonment for one day, and as that dav was yesterday,
you may now go about your business.”

Ladies had been requested to leave the court.

“ My Lord, I see your order has not been attended to, for I
see that females are still present.

Maule: “I do not agree with your interpretation of the order.
I have always understood its meaning to be that all modest
females must quit the court, and so far as my judgment goes the
order has been strictly complied with.”

“ May God strike me dead, my Lord, if I did it,” exclaimed a
convicted prisoner on the verdict being given. For a few
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moments Maule waited, and then said, “ As Providence has not
seen fit to interpose, the sentence of the Courtis . . . .”

The law of arrest for debt he calls a mere device for enabling
& man to “ pledge the compassion of his friends.”

A friend about to build a house asked him what sort of
instructions he should give to his architect. ‘Don’t let him
know what you really want,” said Maule, “ or you will be sure
not to get it.”

Though a very sound lawyer, Maule was not like Parke, a
deeply learned one. He did not, in Lord Eldon’s phrase, “ dine
with Coke ” in an evening, but refreshed himself with novels,
which he considered excellent to “ air the mind.” It was while
80 engaged that he set fire to his chambers by putting the candle
in an unsafe place, and burnt down a large part of the Temple,
thus opening the way, as the late Mr. SBerjeant Robinson points
out, for handsome improvements.

One of the most interesting cases which came before him was
a case on the construction of a life insurance policy with a clause
avoiding the contract if the assured should “ die by his own
hand ”’: (Borrodaide v. Hunter, 5 M. & G. 639). What the
assured did was to jump into the Thames from Vauxhall Bridge
and drown himself while non compos meniss. He meant to
drown himself, but he was not responsible for his actions. Maule,
J. held the policy to be avoided, finding nothing to confine the
construction to a felonious taking of his life. In Reg. v. Burton
(1 Dear. C.C. 282), on a charge of stealing pepper, it was argued
for the prisoner that the corpus delicti must be produced. But
what says Maule? “If a man go into the London Docks sober
without means of getting drunk and comes out, of one of the cellars
very drunk, wherein are a million gallons of wine, I think that
would be reasonable evidence that he had stolen some of the wine
in that cellar, though you could not prove that any wine was stolen
or any wine missed.” But are there not stories of weak-headed
people having been intoxicated by the mere fumes of these
London Docks’ cellars? White’s case (1 Dear. C. C. 203) is
another curious larceny case.

A surgeon attended an old lady for eleven years before her
death, and forebore for all that time to send in any bill for
medicine and attendance, under the expectation of a legacy from
her. When she died, and he found she had left him nothing, he
promptly sent in a bill for £500 to the executors, and the Court
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held that the executors must pay. It was very wrong of the
surgeon not to send in his bill, but the Court could not find any
understanding that he was to be paid by a legacy; so he was
remitted to his legal right.

In the same volume of Manning & Grainger we have a sporting
point adjudicated, viz., what is ‘‘ across country” in a steeple-
chase? and for the credit of English sport we are glad to find it
means that the riders are to go over all obstructions, and are not
to avail themselves of an open gate: (Evans v. Pratt, 3 M. & G.
759).

A little girl was in the witness-box, and as usual, before she
was allowed to be sworn, she was examined by the judge as to her
understanding the nature of an oath, and her belief in a future
state.
“ Do you know what an oath is, my child ? ” said Maule.

“ Yes, sir, I am obliged to tell the truth.”

“ And if you always tell the truth where will you go when
you diet”

“Up to heaven, sir.”

““ And what will become of you if you tell lies?” .

“1 shall go to the naughty place, sir.”

‘“ Are you quite sure of that?”

“ Yes, sir, quite sure.”

“Let her be sworn,” said Maule. “It is quite clear she
knows a great deal more than I do.”




LORD ABINGER.

Oh! who can tell how hard it is to climb
The steep where Fame's proud temple shines afar?

exclaims Beattie in “ The Minstrel,” but some there are to whom
the toilsome ascent is a “ primrose path,” and one of these was
Lord Abinger. Briefs flowed in from the first, and they con-
tinued to flow in an increasing volume till he left the Bar for the
Bench. “I have had,” he says, ““ a longer series of success than
. has ever fallen to the lot of any other man in the law.” He has
left behind him the reputation of being the greatest verdict-
winner of his own or of any other age. At the height of his fame
as an advocate and facile princeps at the Bar he visited every
part of England and Wales on special retainers, and while the
assizes were on in the different counties he spent his time in
galloping from one end of England to another, over thousands of
miles as fast as four horses and a postchaise could carry him.
Yet he possessed no transcendent gifts. He was a “ reading ”
man at Cambridge, and a scholar like most of the men of his
generation, but he won no high academic honours. It was to his
knowledge of men rather than of books that he owed his singular
success. His premiére coup was the elucidation of some subtlety
in pleading. ‘‘ Upon this occasion,” he says, “ I made my début
at Carlisle, and here it may be said was laid the foundation of my
reputation. Some questions having arisen in the course of the
trial upon the construction of the pleadings, it fell to my lot to
explain them, which I had the good fortune to do to the satis-
faction of the judge, and to receive from Mr. Law, afterwards
Lord Ellenborough, who was on the other side, a very flattering
compliment.” These dramatic incidents, somehow, do not happen
now. Solicitors take the début of junior barristers much more
calmly.
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On the strength of this good beginning Scarlett allowed him-
self the expensive luxury of marriage. The lady was Miss Louise
H. Campbell, daughter of Peter Campbell, of Kilmorey, Argyll-
shire. ‘ She had been the object,” he says, “ of my early and
constant attachment, and had from my first acquaintance with
her exercised & strong influence over my conduct.” Very happy
this union turned out, nor was it so rash a step as might be
thought, for he was sure, from family connections, of a com-
petency in Jamaica if the English Bar failed him ; but it did not.
Good fortune still attended him; indeed, he found himself
delightfully in request. At the Lancashire sessions, which he
attended, there was quite an embarrassment of briefs. “ The
counsel,” he says, “ were accustomed to arrive late in the evening
before the sessions, the attorneys on the next dav. The magis-
trates commenced their business at half-past eleven. It was only
during the few hours that elapsed, from eight to that time, that
I had to prepare the day’s work. It sometimes occurred that I
had fifteen or twemty briefs in settlement cases, which were
always taken the first day. To make myself master of the pointe
in each by reading them was impossible. As to the law and the
decided authorities, I came well prepared, and required no study.
The mode, then, which I adopted to obtain the facts was to
interrogate the attorney when he came with his brief, what was
the fact in his own case on which he mainly relied. Next, what
he supposed his adversary’s case to depend upon. Having made
a short note of his statement on the back of the brief, I proceeded
to discuss the appeal without further instruction or meditation,
and I believe I may safely say that I did not read one brief in
ten in the most important cases in which I was concerned at
quarter sessions.” This was a somewhat haphazard method of
getting up his briefs, but it was unavoidable, and it served him
in good stead afterwards in the press of business at Nisi Prius
and in the Superior Courts. In that heroic age, Lord Kenyon and
Mr. Justice Buller would dispose with ease of twenty-six causes a
day, and Campbell describes Lord Ellenborough as “ rushing
through his cause list at Guildhall like a rhinocerous through a
sugar plantation.” No leading counsel could keep pace with this
lightning despatch. 8till, there was an alleviation. In those
happy days the courts rose at two, and Scarlett and his friend
Samuel Romilly could refresh themselves with long walks— their
custom always of an afternoon.”
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““ Bcarlett,” says Alderson, writing from the Northern Circuit,
‘“is the great man here—he has by far the most business, and
when, as is expected, he gets a silk gown, he will annoy either
Parke or Topping a good deal.”

Scarlett’s forensic success was referred to in a well-known
humorous speech on the Northern Circuit by Tindal (afterwards
Chief Justice). “ His friend Mr. Scarlett,” he said, ‘“ had for
many years been employing his genius in the invention of a
machine, which he had brought to perfection. The operation the
whole circuit were in the habit of witnessing, with astonishment
at his success. He (Tindal) had at length discovered the secret,
which was no other than a machine which he dexterously con-
trived to keep out of sight, but by virtue of which he produced a
surprising effect upon the head of the judge. You have all
noticed, gentlemen, that when my learned friend addresses the
court, he produces on the judge’s head & motion angular to the
horizon, like this ” (making a movement of his head which signi-
fied & nod of approbation). Then he turned to another, of much
higher reputation than Scarlett as a speaker (Brougham, to wit).
“ This gentleman,” he said, “ you all know has for years been
devoting his illustrious talents to surpass Mr. Scarlett. This he
endeavours to accomplish by various means, and amongst others
by imitating his example in the invention of a machine to operate
on the head of the judge. In this he has at last succeeded. But
you have observed that the motion he produces is of a different
character. It is parallel to the horizon, in this fashion '’ (moving
his head in a manner denoting dissent). The contrast and the
joke occasioned much laughter.

Scarlett even chose his seat—while he ruled the Northern
Circuit—second to that of which he had a rightful possession by
rank—the seat on the judge’s left, because it gave him the advan-
tage of having the judge always in his eye, and could shape
his course with the jury by the effect he found he had produced
on €« my In ‘7)

Chief Justice Tenterden is said, indeed, to have been some-
what too much under the influence of Scarlett. Upon one occa-
sion Scarlett, provoked at something, said, “ Mr. Adolphus, we
are not at the Old Bailey.” ‘ No,” replied Adolphus, * for there
the judge presides, and not the counsel.”

One of Scarlett’s special qualifications for advocacy was an
extremely sweet and pleasing voice—so pleasing that a lady once
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said that as some people are asked to sing, Mr. Scarlett should be
asked to speak.

Lord Houghton relates that, sitting by Scarlett at table at
Lady Holland’s, in Great Stanhope-street he asked him whether
he had any especial secret by which he got his verdicts. Scarlett
replied that he thought his success was mainly owing to his habit
of seldom addressing the jury collectively, but of selecting one
or two of them—generally one, and by no means always the
foreman, with whom he reasoned on the subject as best he could,
placing himself in mental communication with him, and going on
till he appeared to have convinced him. ‘ Brougham,” he added,
‘“ at one time detected my process, and imitated me as well as he
could, but somehow or other he always hit on the wrong man.”
The same plan of convincing the master-mind among the jury
was practised as the writer knows by the late Serjeant Parry,
another great verdict-winner. It is based on a profound know-
ledge of human nature; in other words, on the ovine
propensity of men, including jurymen, to follow one another.
Get the leader into the gap and the rest will take
the leap. How adroit must have been his management of
the jury is evident from the following anecdote: After the
breaking up of the court on the last day of a long Yorkshire
Assize, Wightman, then at the Bar, found himself walking in the
crowd, cheek by jowl with & countryman whom he had seen
serving day after day on the jury. Liking the look of the man,
he got into conversation with him, and finding that this was his
first attendance at assizes, asked him what he thought of the
leading counsel. “ Well,” was the reply, *“ that Lawyer Brougham
be a wonderful man: he can talk, he can; but I don’t think nowt
of Lawyer Scarlett.” ‘Indeed!” exclaimed Wightman, “ you
surprise me. Why, you have been giving him all the verdicts.”
“Oh! there’s nothing in that,” said the juror; ‘ he be so lucky,
you see, he be always on the right side.”” What made Scarlett
always on the right side was the very simple discovery that the
most, important: part of speaking is to make yourself understood.
“ It was my habit,” he says, “ to state in the simplest form that
the truth and the case would admit the proposition of which I
maintained the affirmative and the defendant’s counsel the nega-
tive, and then without reasoning upon them, the leading facts in
support of my assertion.” It was quite consistent with his some-
what bold mode of proceeding that Scarlett never prepared his
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speeches. He thought out his ideas, and trusted to the inspira-
tion of the moment for the language. ‘ Rem previsam verba
sequentur.” He put all his strength into his reply. Lord
Lyndhurst, on the other hand, like Lord Erskine and Lord
Brougham, attached the utmost importance to the opening speech,
expending upon it all the resources of their reasoning and
eloguence, and carefully preparing and committing.to memory the
most telling passages, the purpuret panni. Their opening was a
tour de force, to which they trusted to produce an indelible
impression on the jury. Lord Brougham, it is well known, wrote
out the peroration of his speech at the trial of Queen Caroline
fifteen times before he could satisfy himself with it. One who

"had seen Lord Erskine’s briefs tells us that they had few notes and

interlineations, but particular parts were doubled down and
dashed with peculiar emphasis, his plan being to throw all his
strength upon the grand features of the cases, instead of frittering
it away on details.

Another shrewd rule of Scarlett’s was to understate rather
than overstate the facts he expected to prove. ‘‘ For whatever
strikes,” he says, ‘“ the mind of the juror as the result of his own
observation and discovery makes always the strongest impression
upon him. No error is more fatal to an advocate than exaggera-

tion ; yet none is more common. I learned by much experience

that the most useful duty of an advocate is the examination of
witnesses, and that much more mischief than benefit generally
results from cross-examination. But he could use cross-examina-
tion effectively sometimes. @ On one occasion an action was
brought for abatement of a nuisance, and Mr. Scarlett was
employed for the defence. He began his cross-examination of a
lady, the plaintiff's witness, by inquiring tenderly about her
domestic relations, her children, their illnesses. The lady became
confidential and appeared flattered by the kind interest taken in
her. The judge interfered with a remark about the irrelevancy
of this. Mr. Scarlett begged to be allowed to proceed, and, on
the conclusion of the cross-examination, he said, “ My Lord, that
is my case.” He had shown on the witness's testimony that she
had brought up a numerous and healthy progeny in the vicinity
of the alleged nuisance. The jury, amused as well as convinced,
gave a verdict for the defendant. He was once cross-examining a
very clever woman, mother of the plaintiff in a breach of promise
action, and had been completely worsted in the encounter of wits.
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By an adroit stroke of advocacy he turned his failure into a
success. “ You saw, gentlemen of the jury,” he said, * that I was
but a child in her hands. What must my client have been § ”’

‘When he saw the impression of the jury to be against him, he
did not, as some do, get angry with their perversity and so only
make the jury obstinate. He made it the rule, on the contrary,
to treat the impression as very natural and reasonable, to acknow-
ledge that there were circumstances which presented great diffi-
culties and doubts, &. It was this putting himself en rapport
with the jury which made the great Duke of Wellington say,
“ When Scarlett is addressing the jury there are thirteen
jurymen.”

In spite of the simplicity of his style, he was, like Erskine, &
consummate actor. He could squeeze out, when necessary, real
tears for the benefit of a jury. A remarkable instance is remem-
bered in Westminster Hall of his acting in the face of the jury
at the critical moment of their beginning to consider their
verdict. He had defended a gentleman of rank and fortune
against a charge of an atrocious description. He had performed
his part with even more than his accustomed zeal and skill.
As soon as the judge had summed up, he tied up his papers
deliberately, and with a face smiling and easy, but carefully
turned towards the jury, he rose and said, loud enough to be
generally heard, that he was engaged to dinner, and in so clear a
case there was no occasion for him to wait what must be the
certain event. He then retired deliberately bowing to the Court.
The prosecuting counsel was astonished at the excess of confidence
or effrontery—nor was it lost upon the jury, who began their
deliberations. But one of the juniors having occasion to leave
the Court, found that all this confidence and fearlessness had
never crossed its threshold—for behind the door stood Sir James
Scarlett, trembling with anxiety, his face the colour of his brief,
and awaiting the result of ‘“ the clearest case in the world” in
breathless suspense.

His disgust at defeat in a case of public interest was intense.
“ I would have 8Sir James Astley to know,” he was heard to say
after the case of Astley v. Garth, in which he had obtained only a
shilling damages (thanks to the exposure of his client’s reputa-
tion), ““that if he has no moral character to lose, I have a
professional one.”

We get some interesting glimpses of Scarlett's private life from
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Campbell, who was courting Miss Scarlett. Campbell would not
have been Campbell if he had not been fully alive to the advan-
tages of an alliance with the Scarlett family; but, to do him
justice, he really was in love with Mary. At first she was
unpropitious, but Campbell persevered. “ A pleasant party at
Scarlett’s,” he writes; ‘“sat at dinner next Miss Scarlett, and
Scarlett has invited me to spend some days with him at his
country house at Easter. What say you to that?” Then comes
a party at Mrs. Scarlett’s, ““ very crowded and brilliant.”” Then
Campbell is at the Eton Montem, * with Miss Scarlett under my
arm,” and a page or two later he is the accepted lover, and his
cup of happiness is full when he is put up by Scarlett and elected
s member of Brooks.  Scarlett,” he says, ““ has mixed more in
society, and has better talk than any other man at the Bar except
Brougham. The country house to which Campbell refers was
Abinger Hall, near Guildford, Surrey. Here, at his Sabine farm,
Scarlett spent all his leisure time
In studious ease, and generous mirth,
And every chaste affection.

He rode, and sometimes fished, but he was too short-sighted for
most field sports. Adolphus, the reporter, gives a charming
picture of him “ at home,” surrounded by his children, who were
all most tenderly attached to him. Among his visitors wes
Canning, and, had he lived, Scarlett would have been his Chan-
cellor, as he was his Attorney-General. ‘“ He had fully expected,”
says Campbell, “ before this to have been Lord Abinger; but he
affects to say "—Campbell could not believe it was anything but
affectation—* that a man’s happiness depends on the state of his
digestion, and not the station he fills,” It was from the Duke of
Wellington, and not from the Whigs (from whom he had parted
on the question of Reform) that he got his preferment as Chief
Baron in 1834. He sat ten years on the bench, and then was
suddenly struck down by a paralytic seizure while on circuit at
Bury St. Edmunds. Only six months before his death—in his
74th year—he had married again, the widow of the Rev. H. J.
Ridley, an accomplished lady, young enough to be his daughter.
On hearing of the match, the witty Lord Alvanley exclaimed,
“ Ridley ! Mrs. Ridley { why, if she’s old enough for Abinger, she
must be the widow of the good bishop who was burnt.”

He .came late—too late—upon the Bench; took the
judicial office too easily. “It is a curious fact,” his son-inlaw
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Campbell remarks, “ that, having got so many verdicts at the bax,
he has lost all the verdicts since he mounted the bench ; that is,
that the juries have found against his direction. Nevertheless,
he has got,” he adds, *“ great «vdos as a judge. Even the equity
men praise him very much for his performances in equity.”

Lord Abinger’s decisions will be found reported in Meeson
and Welsby, and Compton, Meeson, and Roscoe. Arden v.
Pullen (10 M. & W. 321) is one of those cases which, as Bacon
says, ‘ come home to men’s business and bosoms,” deciding as it
does that a lessee is not entitled to quit a house, though it has
become utterly uninhabitable for want of structural repairs, for
which he is not liable; e.g., large gaps opening in the walls, and
the basement being flooded with water. The ordinary layman
finds it hard to believe, till convinced by painful personal experi-
ence, that by English law a landlord need do nothing in the way
of repairs unless he has covenanted to do so.

The Six Carpenters are familiar figures in our law. The
plaintiff and his friends in Sunbolf v. Alford (3 M. & W. 248) had
emulated the performance, or rather the nonfeasance, of these
heroes of our legal history; that is to say, they had gone to an
inn and partaken of “ divers quantities of tea and other victuals,”
and refused or neglected to pay for them. So the landlord
asserted & lien on the plaintiff's great coat, which he, the landlord,
described as “ laying his hands on the plaintiff in a gentle and -
necessary degree, and stripping and pulling the said coat,” but
which the plaintiff described as ‘ assaulting and beating the
plaintiff, shaking him and pulling him about, stripping and
pulling off his coat, &c., &c.” The Court naturally asked where
this principle was to end, because, if pushed to its logical conclu-
sion, the innkeeper would have a right to take off all his guest’s
clothes, and send him—or her—away naked, a proceeding mani-
festly tending not only to a breach of the peace but a common
nuisance. The legal result is, that the innkeeper has no lien on
his guest’s person or his apparel in actual wear. If he wants to
possess himself of these he must wait till the guest has gone to
bed (Bissett v. Caldwell, 1 Esp. 206, n,), or his clothes to the wash
(Baynes v. Smith, 1 Esp. 206).

Jones v. Waters (1 C. M. & R. 713) gives us the definition of a
privileged communication. It is “a communication made on
such an occasion as rebuts the primd facie inference of malice
arising from the publication of the matter prejudicial to the
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character of the plaintiff, and throws upon him the onus of
proving malice in fact.”

Simpson v. Nicholls (3 M. & W. 240) is a warning against
Sunday trading. There certain “ wines and goods, to wit two
bottles of port,” were sold and delivered to the defendant on
Sunday. This contract was void under the Lord’s Day Act, as
the seller found when he came to enforce payment ; so he tried to
get an implied promise to pay out of the fact that the defendant
had detained (and probably drunk) the port in question; but
this again would not do, for the property had passed, so that no
promise could be implied from keeping the wine, and the plaintiff
went away, like the wedding guest in “ The Ancient Mariner,”
“ a sadder and a wiser man.”

Partridge v. Scott (3 M. & W. 220) is a very important case.
It decided that, if a man builds his house at the extremity of his
land, he does not thereby acquire any right of easement for
support or otherwise over the land of his neighbour. He has no
right to load his own soil so as to make it require the support of
that of his neighbour, unless he has some grant to that effect.
Angus v. Dalton (44 L. T. Rep. N. 8. 844; 6 App. Cas. 740)
introduced the further element of one house leaning up against
another.

In Earl of Ferrers v. Robins (2 C. M. & R. 152) an auctioneer
was held liable for selling furniture for bills instead of ready
money ; but on a sale of real estate an auctioneer may, it has
been decided, accept a cheque for the deposit (Farrer v. Lacey,
Hartland, and Co., 54 L. T. Rep. N. 8. 396; 31 Ch. Div. 42), this
being the usual course of business and a reasonable one.

If your dog bites somebody, you feel disposed to offer him
something by way of compensation. Beware. The offer is not
proof, but it is some evidence that you knew the dog to be
mischievous—technically of the ““ scienter ”’: (Thomas v. Morgan,
2 C. M. & R. 496).

Thick heads were in Scarlett’s time more common among the
common juries of the Midland Circuit, Warwick in particular,
than elsewhere. A ruffian in the dock was charged with theft.
The counsel for the prosecution made a very short story of it.
The man, in broad daylight, entered a shop in Warwick, and was
seen by & shop-boy to unfasten a coat from a peg and run down
the street with it. The shop-boy followed him in a moment,
found him in possession of the coat, and gave him in charge to

@
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the police. This was the case. The Chief Baron turned to the
jury and said, “ Gentlemen, the story is so clear I need not
trouble you with summing up. You may retire and consider
your verdict,” After ten minutes’ absence, the foreman appeared
with his colleagues and said, * My Lord, we say he is not guilty.”
The Chief Baron then turned to the prisoner and said, ““ Prisoner,
take care not to place yourself in the dock again for a similar
offence ; you may not always be so fortunate as to find a Warwick-
shire jury to try you. You may go, but remember.” Strange
that Shakespeare’s native county should be the Beeotia of
England. But Beotia had its Hesiod.
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LORD TRURO.

IN his “Village School Mistress,” Shenstone, moralising, like
Gray, on childhood and its destinies, sees with prophetic eye
among the dame’s scholars

A little bench of heedless bishops here,

And there a chancellor in embryo.

Anyone who visited St. Paul’s School (a) about the year of the
-great French Revolution would have seen a chancellor in embryo
in the person of little Thomas Wilde. But there was not much
then to foreshadow his future greatness. He had no academic
career, brilliant or otherwise.  His father was a respectable
attorney in the city of London, and Wilde followed in his foot-
steps, but he felt, as many solicitors justly do, that he had as
much capacity as many successful members of the Bar, and,
animated by the comparison, he got himself called to the Bar in
1817, though he was then thirty-five. Wiseacres would have
called it a highly imprudent step ; but it will not do,” as Sydney
Smith says, ‘“to be perpetually calculating risks and adjusting
nice chances. That did very well before the Flood, when a man
could consult his friends for 150 years and then see success after-
wards; but at present a man waits and doubts and hesitates and
consults his brother and his uncle and particular friends till one
day he finds that he is sixty years of age, and has lost so much
time in consulting his first cousins that he has no more to follow
their advice.” Ambition must be made of sterner stuff. In the
words of Queen Elizabeth’s spirited rebuke to Raleigh,

He either fears his fate too much,
Or his desert is small,

Who dares not put it to the touch,
To win or lose it all.

‘Wilde put it to the touch and won, and it was all the more to his

(a) Long afterwards, when Lord Chancellor, Wilde gave £1000 to found
the Truro Prize at St. Paul’s for an English essay.

G 2
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honour because he laboured under a special disqualification for
the Bar—an impediment in his speech, which rendered it almost
impossible for him to utter certain words. What he did by way
of remedy was to form a list—and a very comprehensive one it
was—of those perverse words and annex to each its synonym.
Upon finding any difficulty in the pronunciation of any particular
word, he at once dismissed it, and substituted one of his synonyms
with a promptitude and address so remarkable that scarcely any
break could be detected in the flow of his discourse; so Lord
Lyndhurst stated in the House of Lords.: Mrs. Inchbald, the
celebrated beauty, actress, and dramatist, suffered from a similar
impediment when, with equal courage, she essayed the stage.
Her plan was to keep the unpronounceable words written on
slips of paper in her pocket and practise them in her leisure
moments. Wilde’s appearance, too, did not tell in his favour.
He was short and coarsely built, his voice was harsh, and his
appearance indicated strength rather than grace. Furthermore,
he had to encounter not a little jealousy from the Bar; but he
lived this, like all his other disadvantages, down.

The Queen’s trial is an instance. The retainer of Wilde as
counsel for Her Majesty was at first very distasteful to Denman,
and made Brougham outrageous, but his talent and energy soon
made themselves appreciated. “ We were no sooner acquainted
with him,” says Denman, ‘‘ than our prejudices vanished. He
thought of nothing but success, and contributed most largely to
it. Extremely able and acute, generally very judicious, always
active and persevering in the highest degree, his habits as an
attorney qualified him for many things to which counsel are
incompetent.” The Queen appreciated his services on her behalf
so highly, that she appointed him one of the executors of her will.
As Lord Tenderden said, “ Wilde has industry enough to succeed
without talent, and talent enough to succeed without industry.”
The combination was irresistible.

“ He was the most laborious man,” says Campbell, “ who ever
entered our profession, his daily habit being to go to chambers
at six o’clock in the morning, summer and winter, to remain there
till he went into court and only going home to dinner for a few
minutes, to return to chambers and to remain there till between
two and three in the morning. If hard pushed, he did not mind
sitting up all night.”

When Wilde joined the Western Circuit he was an invalid,
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and travelled with his wife. He rarely dined at the Circuit mess,
and devoted the entire evenings to his briefs. This compelled a
corresponding alteration of habits in others, and a popular leader
—afterwards a distinguished judge—is reported to have said to
him, “ I'll tell you what it is, Wilde, you have spoiled the Circuit.
Before you joined us we lived like gentlemen, sat late at our wine,
left our briefs to take care of themselves, and came into court on
a footing of perfect equality. Now all this is at an end, and the
assizes are becoming a drudgery and a bore.” Less than seven
years after his call (in 1824) he attained the dignity of a serjeant.
He had applied for this honour to Lord Eldon some time before,
but had not received it. Happening, however, to be engaged in
a Chancery suit, he displayed so much learning and discrimina-
tion in the conduct of it, that at the close of the argument Lord
Eldon invited him into his private room and intimated to him
that if the application were renewed it would be granted. So in
old days heroes were knighted on the battlefield.

This laboriousness of his, and the great pains he took for his
client, impaired his health, and brought on, as it did with Sir
John Karslake, severe neuralgia, amounting in fact to tic
douloureux, which resulted eventually in the softening of the
brain. Yet he bravely conducted causes of great importance
with infinite skill whilst suffering the acutest agonies.

One of these cases was the celebrated appeal in Small v.
Attwood (6 C. & F. 279) in the House of Lords, in which he
succeeded in obtaining a reversal of the judgment pronounced
by Lord Lyndhurst in the Court of Exchequer. He obtained
permission to argue the case without his wig in consequence of
the acuteness of his sufferings.

“ An amusing circumstance,” a8 Ballantyne relates, “ occurred
in the middle of his argument. His client had made him a
present of a pair of carriage horses, and one day shortly after this
event his servant came into the breakfast-room with a very long
face and told his master that Mr. Attwood was dead, at which
naturally he was much shocked. Upon inquiry, however, it
turned out that his coachman had christened the two horses
Small and Attwood, and that it was one of these that had
departed this life.”

When Wilde and Pollock were both at the Bar (they were
fast friends), Pollock was retained to defend a clergyman in
Norfolk on a capital charge. In consultation the clergyman
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admitted his guilt to his counsel, and Sir Frederick, feeling thaf
this knowledge would embarrass his conduct of the defence,
especially as it was a question of the credit of certain witneeses,
asked and obtained permission to return his brief. The brief
came afterwards into the hands of Wilde; he had no notice of
the confession, and he secured a triumphant verdict of acquittal.
Pollock had no doubt that it would have been his duty after
accepting the retainer to go on with the case if his client had
insisted. Baron Parke thought so too in Courvoisier’s case, but,
obviously, such a confession hangs like a millstone round the neck
of counsel. The incident illustrates the wisdom of the rule of
professional etiquette which prohibits counsel from interviewing
prisoners.

When Wilde entered Parliament for Newark, his energy,
industry, and ability soon won him a conspicuous position among
the Whig leaders. This is not the place to enter on the vicissi-
tudes of party warfare. It was the usual career of the politician.,
His pennon, like Marmion’s at Flodden, flew with varying

fortune: ,
Advanced, forced back,
Now high, now low,
The pennon sank and rose ;

but it never ‘ wavered 'mid the foes.” His most noticeable
effort was his speech on the Bill which followed the great privi-
lége case of Stockdale v. Hansard, a speech in which he argued
with great force and conclusiveness against the Bill. He just
missed the Solicitor-Generalship in 1839 owing to his rival Rolfe
being a protégé of Campbell’s, but everything comes to him who
waits (unless, as Madame de Stael said, he dies first), and in 1841
he became Attorney-General, and in 1846, on Tindal’s death,
Chief Justice of the Common Pleas. Four years later he was
raised to the woolsack as Lord Truro. ‘His appointment,”
remarks Lord Selborne in his memorials, ‘“ was received with
surprise, and could only be accounted for by his marriage with
Miss D’Este, the Duke of Sussex’s daughter. But Lord Truro as
-Chancellor took pains to do well, and was not unsuccessful. He
was a very upright and honourable man, and he made himself
popular by a degree of hospitality and affability to which the
Chancery Bar was not accustomed. In this he was seconded by
his wife, whose manners were frank and agreeable, though she
sometimes chose to remind her guests of that claim to Royal rank
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by the advocacy of which, as her brother’s counsel, her husband
—not well favoured by nature—had gained her affections.”

To Lord Truro we owe, too, some of the very best appointments
to the Bench, those of Knight Bruce and Lord Cranworth as
Lords Justices, and of Vice-Chancellors Turner, Parker, and
Kindersley. One of the most gratifying things attending his
elevation was an affectionate address from 500 members of the
branch of the Profession to which he originally belonged,
expressing high appreciation of his honourable conduct through
life, his indefatigable exertions as an advocate, and his unvarying
courtesy. His portrait still ornaments the hall of the Law
Society.

Some years before his death ill-health obliged him to retire
from public life. “I met him,” says Ballantyne, ‘ after his
retirement at Wiesbaden. He was staying at the Hotel de
Quatre Saisons, amusingly nicknamed the Quarter Sessions from
the number of lawyers that patronised it. He was manifestly in
bad health, although I did not discover any mental weakness;
he was pleased with the attention I was glad to pay him, and
rewarded me with much pleasant gossip. He had a very great
admiration for the talent of Mr. Adolphus (the reporter), and
confirmed my view of that gentleman that, but for his temper,
he would have become a very distinguished member of the Bar.
I never met Lord Truro afterwards, but with him and Pollock
terminated a generation of great lawyers.”

After his death Lady Truro, his second wife, daughter of the
Duke of Sussex by a morganatic marriage, presented his very
valuable library to the House of Lords.

In Parsons v. Gingall (3 C. B. 645) the Court of Common
Pleas had before it the question whether horses and carriages
standing at livery are not exempted from distress for rent, and
Chief Justice Wilde lays down the law very clearly. “The
general principle of law,” he says, ““ undoubtedly is that all goods
found upon the premises are liable to be distrained for rent.
Upon that general rule two exceptions only are engrafted. The
first is where the article is sent for the sole purpose of having the
labour or skill of the artisan performed upon it, and is to be
returned to the owner so soon as that purpose has been accom-
plished. Such is the case of a horse sent to a farrier to be shod ;
such, too, the case of a tailor to whom cloth is sent to be made
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up. The second exception is when goods are sent to the party’s
premises in the way of his trade for the purpose of sale. Was
the mare sent to Plunkett’s stables for the mere purpose of being
fed and groomed, or was she sent there for the purpose of being
kept in and occupying the premises? If the latter the mare was
distrainable.”” For the same reason a livery-stable keeper has no
lien; he is like an agister of cattle, he has done nothing on the
animals. It seems somewhat anomalous that an innkeeper should
have a lien on his guest’s horses and carriages (4llen v. Smdth,
12 C. B. N. 8. 638) and not a liverystable keeper, but
the reason is that an innkeeper has by law to keep open
house and entertain all comers. He cannot choose his cus-
tomers. The lien is a compensation for this obligation.
It is curious to note this quasi-public character of certain
trades in the theory of our old law. Thus, if a smith refuses to
shoe my horse, action on the case will lie against him: (per Holt,
C.J., Keilweg, 50). These things are a necessity of a primitive
civilisation.

The validity of a waiver clause in a prospectus was long a
vezaia questio among lawyers. It has now been solemnly banned
by s. 10 of the Companies Act 1900, but the difficulty would have
been solved long since if Ritchie v. Smith (6 C. B. 462) had
been cited, deciding as it does that an agreement entered
into for the purpose of enabling one of the parties to it
to contravene a statute passed for the protection of public morals
cannot be enforced in a court of law. Sect. 38 of the Companies
Acts 1867 is something very like a statute passed for the protec-
tion of public morals.

Self-help is a well-recognised remedy in English law. But
before you can take the law into your own hands you must be
quite sure that it is the law: (Lane v. Dizon, 3 C. B. 776).
There A. had sublet some of the rooms in his house to B., with
leave to put a brass plate on the door. B. did not pay his rent
as punctually as he ought to have done, so A. took away the brass
plate and locked B. out of his rooms. B. described this in his
pleadings as “ breaking and entering with force and arms, &ec.”
It was the rhetoric of the special pleader, but the Court could
not shut its eyes to the substance of the thing that A., in locking
out, meant to enter and sublet, and upheld the declaration.
Among other decisions of Wilde’'s may be noted that, to con-
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stitute infringement of dramatic copyright, it is not necessary to
show that the defendant knowingly invaded the plaintiff’s right,
otherwise the statute would fail altogether (Lee v. Simpson,
3 C. B. 871); that an arbitrator has a general discretion as to the
mode of conducting the inquiry before him (Tdlam v. Copp,
5 C. B. 211); that a statute is not to be construed so as to have a
retrospective effect, unless the words are very clear (Thompson
v. Lock, 3 C. B. 5561); that an arbitrator dining with one of the
parties and his witnesses after hearing and before award is not
misconduct (Crossley v. Clay, 5 C. B. 581); that the scienter is
the gist of an action by a person who has been bitten by a dog
(Card v. Case, b C. B. 622) ; that if the holder of a bill of exchange
can prove its destruction, secondary evidence of its contents is
admissible (Blackie v. Pidding, 6 C. B. 196) ; that a foot race is a
‘lawful game within 8 & 9 Vict. c. 109 (Batty v. Marriott, 5 C. B.
818) ; that an indorsee of a bill signed “ per proc.” must ascertain
‘the authority (4lezander v. Mackenzie, 6 C. B. 766). The unfor-
tunate case of Thorogood v. Bryan (8 C. B. 115), which identi-
fied a passenger on an omnibus with the owner of the omnibus,
occurred while Wilde was Chief Justice, but he was not a party
‘to the decision. Had he been a member of the court, his saga-
city, we may fairly think, would have turned the scale, but we
--should have lost the benefit of the Court of Appeal’s exhaustive
examination of the doctrine of contributory negligence in The
Bernina (66 L. T. Rep. N. 8. 258; 68 L. T. Rep. N. 8. 423).
Consideration is a ticklish doctrine of English law. Even in
-such a matter as marriage the law will have a quid pro quo.
-Commonly this is to be found in the reciprocal promises of the
‘parties; but in Harvey v. Johnson (6 C. B. 295) the gentleman—
was it designedly -—departed from the conventional formula,
“If you will marry me, I will marry you,” and wrote, “ If you
will come to this country, I will marry you.” It was rather too
bad, when the lady kad come from Toronto to the Emerald Isle,
for the gentleman to set up the flimsy technicality of want of
consideration. He deserved to be—as he was—bowled out with
‘heavy damages.
8ir Thomas More long ago pointed out in his Utopia that
the severity of our criminal code defeated itself. It aggravated
crime by making men desperate. Not the least valuable
‘property of our system of trial by jury is that it keeps our
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criminal law in touch with public sentiment. Soon after Wilde
had become Chief Justice, he was presiding in the Crown Court
at the Kingston Assizes, and deferred sentencing the prisoners
convicted on the first day until the following morning, and then
sentenced several of them to be flogged. There was not another
conviction during the whole assizes.




BARON ALDERSON.

*I courLp not stay out the debate ” (on the Diplomatic Bill with
Rome), writes Greville in his diary, February 18th, 1848, * being
engaged to dine with Chief Justice Wilde, where we had a great
party, almost all lawyers, Parke, Alderson, Lushington, Talfourd.
I sat next to Alderson, and found him a very agreeable man,
Senior Wrangler, Senior Medallist, a judge (and really a lawyer),.
a wit, a life all of law and letters such as I might have led if I
had chosen the good path. I always think of this when I meet.
such men who have ‘scorned delights and lived laborious days,’
and now enjoy the benefit thereof. He told me he had been
writing an exercise in the morning for one of his sons at Oxford,
a dialogue between Erasmus and More on the preference of the
Latin to the Greek as a universal language. There is & good
saying going about of the Court of Exchequer and its Barons.
It runs thus: ‘Parke settles the law, Rolfe settles the fact,
Alderson settles the Bar, Platt settles nothing, Pollock unsettles
everything.’ The lawyer, as we know from Horace when his
client assaults his door at cockcrow, praises the quiet of a farmer’s
life. ‘Happy merchants!’ exclaims the war-broken veteran.”
Perhaps, if Greville had read Baron Alderson’s lines, entitled
“ My Holidays,” he would have seen that the ideal life of law
and letters had its worries too; but, as mortals’ lots go, Alderson’s
life was a fortunate and a happy one. His worst misfortune was
losing his mother when a child. His father, too—who was
Recorder of Norwich, Yarmouth, and Harwich—was much away
in London, and thus the boy’s early life—spent at Yarmouth—
was one of solitude and isolation. Here, like the hero of
Locksley Hall,
Here about the beach he wandered nourishing a youth sublime,

with dreams doubtless of literary and legal ambition. An old
gentleman found Sydney Smith when he was a boy lying under
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a tree in the playground reading Virgil while all his schoolfellows
were at their games. ‘“ Clever boy,” he said, patting him on the
head, “clever boy! That is the way to conquer the world.”
Young Alderson was not only a clever boy, but he knew it. “If
anyone had offered me,” he says when going up to college, “ the
place of Second Wrangler, I would have at once refused.” The
event, as it proved, justified the boast, for he achieved at Cam-
bridge a list of honours unrivalled in the annals of the Univer-
sity; but what we are concerned to note in the speech is the
confidence it argues. If there is one gift with which a fairy
godmother should dower an infant destined for the Bar, it is
this one of self-confidence. No wonder he made his way early.
In one of his letters written to his sister shortly after joining

the Northern Circuit, he speaks of ‘ small but increasing gains ”;
then he is “driving a flourishing trade.” Anon we have the
glorious uncertainty of practice illustrated. The * flourishing ”
junior is addressing an “Ode to Adversity.” Here are the
concluding stanzas:

Though others say “ Adversity,

Sweet are thy uses,” yet to me

Thy manners are too rude.
No longer dwell with me I pray,

I wish thee, Goddess, not to stay
Nor on my haunts intrude.

(Why was there not a chorus here?)

But ’stead of Thee let Business come
Attended by the ceaseless hum
Of Motions, Briefs, Appeals.
How sweet her voice, how fair her mien,
While in perspective dim are seen
King’s Counsel and the Seals.

Alderson, like Mr. Silas Wegg, had a habit of dropping info
poetry, and his literary tastes in this direction were stimulated
by his correspondence with his lively cousin, Mrs. Opie, then in
the full swing of London gaiety. They wrote, and rallied, and
versified, these two clever young people, and tossed the shuttle-
cock of wit and badinage and compliment backwards and for-
wards between them. Alderson, though serious in his views, was
one who knew how “ desipere in loco,” and was not averse to a
rout or a theatre, or even a masqued ball at Almack’s.

But, though it ebbed and flowed, the tide of success had
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fairly set in. In 1823 he could marry the lady of his chdice,
Miss Georgina Drewe, s Devonshire beauty, and give up law
reporting—‘ Barnewell and Alderson,” to wit—at which he had
toiled for five years. It is a remarkable thing, by the way, how
many of our eminent judges have qualified in this school, and
an admirable one it is, of law reporting.

“I get briefs,” he writes, “ I know not how or from whom or
why—a decisive proof of being in business. As long as you can
tell why a brief comes, as from favour, affection, or interest, it is
nothing. My clients now come from the streets.” He was able
soon to describe himself as the ‘“ Heir apparent to the Crown,”
that is, to the then leaders of the circuit. Yet the men against
whom he was matched were legal giants—Brougham and Scarlett,
Pollock and Wilde, Campbell, Parke, Patteson, and Cresswell.
One of his briefs was on the prosecution of Jonathan Martin for
setting fire to York Minster. Alderson gives an interesting
account of how this crank incendiary managed his nefarious
exploit; how he cut a bell-rope, and therefrom made a rope-
ladder to climb into the choir, and hence escape through a
window when he had lighted his bonfire. Alderson remarks that
he hardly hoped for a conviction—the man was insane, but his
so-called insanity was really a diseased desire for notoriety at
any price, a kind of thing with which we are familiar enough in
these days. It was a high tribute that Mr. Justice Bayley
should have offered, after hearing Alderson lead two causes, to
call him within the Bar—in other words, to make him a King’s
Counsel, at Lancaster—a privilege which the judges possessed at
that place. “I have declined the honour,” he says, “for the
present circuit, but I mean to accept it next time, if offered, and
so I told him.” He laughed and said, “ Well, you are on the
road to promotion.” This was in reference to Alderson mention-
ing to him his appointment as Commissioner for amending the
law. Mr. Justice Bayley was right, for before a few months had
elapsed, and while he still wore a stuff gown, he was appointed—
on the common law judges being increased from twelve to fifteen
—a judge of the King’s Bench. Four years afterwards he was
transferred to the Exchequer. He had scarcely been appointed
when he was sent with Baron Parke to try the *“ machinery
smashers ”’ of Hampshire. Alderson was hardly the man for the
work ; he was no Jeffreys to conduct a Bloody Assize—indeed, he
always showed extreme hesitation in permitting a conviction in.
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capital cases. Ballantine says that, though his manner was
brusque, his humanity made him * almost nervous” when trying
capital cases. It is not surprising, therefore, to find him writing
from the Hampshire Riot Commission, “ I am thoroughly sick of
the whole business, and hate it.” There were 600 rioters to be
tried for felony, and on one day alone out of twenty-three
prisoners tried fifteen or sixteen were capitally convicted. * These
people,” he says, ‘ have no idea of the risk they run, and they
really will lose their living without knowing why. They have
been gulled and goaded on by a set of artful and unprincipled
scoundrels.”

This is how he reviled against the harshness of the then
criminal code:

“ T have been trying a case under the Riot Act, and acquitted
the prisoner on the ground of the proclamation not having been
correctly made by leaving out ‘ God save the King.’ The Act is
80 very severe a law that one requires a very minute observance
of all its provisions.”

“ T wish,” he adds, ‘“ the punishment of death could be dis-
pensed with. It is a bad thing to have verdicts continually given
in the teeth of the law and the evidence.” Later on he says:

“1 find I try cases very quickly, and yet I hope satisfactorily
also. At least I am sure the juries think so, for with them I am
a very popular judge, a8 I always endeavour to bring the case at
once to the real point, and always leave that point to them to
determine. . . . This is the secret of getting on fast, viz., dis-
carding all the fudge and nonsense of the case, and coming to the
real point.”

The following scene is rather an amusing commentary on the
above remarks, as to his popularity with juries. A verdict had
been returned to the Criminal Court which ran counter to the
judge’s opinion.

“ Good God, Mr. —— ' (the officer at the assize), “‘ can’t I
have another jury, and let these twelve persons go into the other
court, where they can’t do so much mischief ! ” Then, addressing
‘“the twelve persons,” the judge continued: * Gentlemen, you
will find in the other court perhaps in the course of the day some-
thing you can try.” Next, turning to the Bar, but appearing to
soliloquise, “ No doubt there are some men who never can com-
prehend what ‘ evidence’ is; but that twelve such should come
together to-day, and let that man off! ” Aloud, to prisoner in
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the dock, “ Prisoner, the jury have acquitted you! Heaven
knows why! No one else in the whole court could have the
slightest doubt of your guilt, which is of the grossest kind; but
you are acquitted, and I can’t help it.”

It has been well said that ““ a very clever court is a hard one
to get a hearing in.” This was Alderson’s failing as a judge.
His quickness and almost intuitive power of reasoning made him
impatient of arguments urged against his preconceived opinions.
But, if he was not the perfect judge, the ideal combination of
learning, temper, firmness, wisdom, gravity, courtesy, who is?
‘Where shall we find such a combination unless it be in
that admirable judge, the late Lord Hannen? Alderson
did not think himself perfect. “I know myself too well
not to be aware how much I fall short of what I ought to be
as a judge, and am in constant fear that I shall be found out by
others also. Perhaps I am found out already; but no matter,
I must do as well as I can.” Among the famous trials at which
he presided was that of the Chartist prisoners, who at the close
thanked him from the dock for the fairness he had displayed
towards them.

Alderson was much addicted to joking on the bench.

It was he who said to a counsel who was cross-examining with
more temper than skill: “ Mr. ——, you seem to think that the
art of cross-examining is to examine crossly.”

Even in banco he could not always refrain. Once a counsel
on applying for a nolle prosequs pronounced the penultimate
syllable long. “ Stop, sir,” said the Baron; ‘‘ consider that this
is the last day of term, and don’t make things unnecessarily
long.”

At an assize town a juryman said to the clerk who was
administering the oath to him: * Speak up, I cannot hear what
you say.” The Baron asked him if he was deaf, and on the
juryman answering “ Yes, with one ear,” replied, “ Well, then,
you may leave the box, for it is necessary that jurymem should
hear both sides.” At the Hertford Assizes, however, the same
judge showed that the plea of deafness might be offered once too
often. A tradesman who had been summoned on the jury
claimed exemption from serving on the ground that he was deaf.
“ What does he say?” interposed the judge. ‘ He says that he
is deaf, my lord,” replied the clerk of arraigns. “ Are vou very
deaf?” asked Baron Alderson in a whisper, looking intently at
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the juror. “ Very,” was the unguarded reply. “ So I perceive,”
rejoined the judge. “ Very deaf, but not whisper deaf. You
had better go into the box. The witnesses shall speak low.”

His chief pleasure was in sailing, and in later life in watching
from his garden, that overlooked the sea, the ships entering and
leaving Lowestoft Harbour. Twenty-six years of judicial work
is enough to wear out the strongest intellect, and Alderson’s gave
way at last. I shall never go another circuit,” he said one day
in 1855. Then came an attack of giddiness and fainting—symp-
toms of brain disease. He was told he was worse. ““ Worse is
better for me,” he said. They were his last words. Few, indeed,
knew that under the brusque, jocose,and somewhat self-sufficient
manner of the Baron as he appeared on the Bench there ran a
current of deep religious feeling. But it is revealed in' his
Memoirs.

There is something strangely pathetic in his lines entitled
“ My Holidays.”

My holidays, my holidays !
"Tis over and now I am free

From the sharp attorney’s tricky ways
And the clerk’s chicanery,

And the subtle draughtsman’s tangled maze
As he weaves the vacation plea.

My holidays, my holidays !
Now cometh the tranquil night,

And the twilight walk and the upward gaze
At those distant orbs so bright,

While the swelling wave 'midst the pebbles plays
And breaks with a gleam of light.

My holidays, my holidays !
0! will the time ever come

When, freed from the world and its weary ways,
And its trifles light as the foam,

'Midst welcomes of joy and songs of praise
I may reach my real home.

His daughter, Miss Alderson, married Lord Robert Cecil, the
present Marquis of Salisbury, under circumstances which show
that a romantic attachment can secure the most enduring
domestic happiness.

Alderson’s decisions as ordinary Baron of the Exchequer will
be found in the renowned Meeson and Welsby, and Exchequer
reports, his decisions as Equity Baron in Younge and Collier.
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One of the most interesting cases tried before him was that
known as the Running Rein Fraud. The hero of this fraud was
a Mr. Goodman, or ‘“ Goody Levi,” and what he did wasa this:
He substituted a four-year-old horse called Maccabzus for
Running Rein and won the Derby with it. The fraud was dis-
covered, and upon a trial in the Court of Exchequer, before
Baron Alderson, fully exposed—that learned judge, who was not
wont to conceal his opinions, observing that if gentlemen would
condescend to race with blackguards they must expect to be
cheated. In another “ Turf ” case raised by Lord Eglington he
decided an important point, to wit, that stewards have a right to
exclude persons from a racecourse though they have paid for their
admission. It is rather a pity this legal right is not more
frequently exercised.

There are some legal vulgar errors which no time or
cxperience will eradicate. One of these is, that when you take a
house on lease it is to be reasonably fit for habitation. There is
no such implied warranty in law, ag every lawyer knows since
Hart v. Windsor (12 M. & W. 68). The decision is really only
one aspect of that fundamental principle of our law Caveat
emptor—a maxim which, if it makes hard cases, has the merit of
making men of business. Fortunately a furnished house or
lodgings at the seaside, taken temporarily, is not within the rule.
King v. Hoare (13 M. & W. 494) is a case often cited. It decides
that a judgment without satisfaction recovered against one of two
joint debtors is a bar to an action against the other.

Equity not only treats that as done which ought to be done,
but, with a fine disregard of facts, treats as not done that which
ought not to have been done. Thus, if an administrator trans-
fers part of the estate to a wrong person, he is by this admirable
fiction of equity treated as having the property still in his
possession. In Skeffington v. Whitehurst (1 Y. & C. 1) Baron
Alderson works out this doctrine very elaborately.

In Gathercole v. Miall (13 M. & W. 319) Parke, B. gave
expression to the alarming dictum that sermons preached in a
church but not published are not the lawful subject of public
comment. This is adding a new terror to life; but we breathe
more freely when we find Baron Alderson a little later on doubt-
ing “ whether you may mnot criticise a gentleman’s sermons by
saying ‘ He is a remarkably bad preacher.’” This will do for
ordinary purposes. ‘

H
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Our unsentimental common law reogfmses only loss of service
as the wrong involved in seduction. Modern judges have done

their best to relieve against this sordid view by enlarging the
meaning of service to cover anything; but what if the loss of ser-
vice is occasioned by distress of mind—if a woman is seduced and
abandoned by her seducer, and in consequence of being so aban-
doned becomes ill, and her services are thereby lost to her
parents? The Court of Exchequer in Boyle v. Brandon (13 M.
& W. 738) was evidently of opinion that such a loss of service
will not sustain an action by the parent for seduction. The
seduction is not the causa causans of the loss of service, but the
desertion—a conclusion which will perhaps perplex the honest
layman.

Baron Alderson was one of the judges summoned to assist
the House of Lords in the well known case of Cadell v. Palmer
(1 CL & Fin. 373; 36 R. R. 328), on the Rule of Perpetuities as
affecting executory devises. A literary interest attaches to this
case, because it is identified, in the tradition of the Chancery
Bar, with the suit of Jarndyce v. Jarndyce, in Dickens' well-
known description of the old Court of Chancery. “The only
odd thing about the description,” says Mr. Campbell, “is that
the absurdity of the procedure is in no way exaggerated.
Exaggeration would be impossible. In the old procedure, when
an estate was thrown into Chancery, or, to employ the technical
expression, administered by or under the direction of the court,
every act of administration was carried out in detail by a pro-
fessional army under the direction of the Chancellor or Vice-
Chancellor with all the paraphernalia of the court. There was a
petition setting forth at enormous length the will and all subse-
quent proceedings. The statements in the petition were echoed
with equal prolixity by affidavite of trustees and solicitors and
experts. Similar proceedings in the same suit have gone on
from time to time from the memory of the oldest judge, in the
memory of the existing Bar, and perhaps, in some sequestered
chambers sadly shorn of their former dignity, are going on still.”
It is a curious verification of Mr. Campbell’s surmise, that only
a few months since, a firm of traders received from the aforesaid
court a belated dividend on the estate of a testator who died a
few days after the battle of Waterloo.

In Worth v. Terrington (13 M. & W. 781) there was a scan-
dalous scene between two rival claimants to the office of parish
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clerk of Walsokin, Norfolk. The plaintiff was one of the
claimants. He had been dismiesed by the rector, but insisted
on asserting his right. Accordingly, upon a Sunday before the
-actual commencement of Divine service, but whilst the congrega-
tion was assembling, he placed himself in the clerk’s desk, pre-
vented the other clerk from getting and being therein, and made
-divers loud noises by reading and singing in a very loud, noisy,
and unbecoming manner; so one of the churchwardens had to
«call in the aid of two police-constables to pull this riotous clerk
out of the desk, which they accordingly did. He brought an
action, and the Court committed itself to the inconvenient con-
-clusion that a churchwarden has no power to turn a person out of
church who is misconducting himself on a week day or while
Divine service is not going on. It is amusing to find Serjeant
Byles arguing against the jurisdiction of the churchwardens, on
the ground that churches were frequently used for other than
sacred purposes—for courts of justice and musters of soldiers;
that in the Temple Church counsel held consultations with their
clients, and in Serjeants’ Inn each serjeant had his special pillar
for that purpose. This secularisation was practised, too, in a
certain temple in Jerusalem long ago, and received on one
occasion a very memorable rebuke.
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LORD DENMAN.

“To have seen him” (Lord Chief Justice Denman) “ on the
bench,” wrote his friend Charles Sumner, *“ in the administration
of justice was to have a new idea of the elevation of the judicial
character.” It was not merely his attractive personality or his
high moral character; he dignified the bench because he was
himself deeply impressed with the majesty of law and justice.
In his speech in the House of Lords in the O’Connell case he
had spoken of certain proceedings as rendering the system of
trial by jury ‘‘ a mockery, a delusion, and a snare.” ‘“Ah!” he
said afterwards, “ I am sorry I used those words; they were not
judicial.”

Denman’s youth was the age of educational theories, the age
of Sandford and Merton, when it was imagined that human
nature was perfectible by a patent process of training, when Miss
Edgworth was swung by the neck at school to make her grow,
and when ghosts were dressed up to strengthen children’s nerves.
Denman’s parents—they were excellent people—shared these
ideas. “Little Thomas” was to be “the best and wisest man
that ever lived.”

uly dpiorévey xdu dwelpoxov upevas EAAwy;
and as you cannot begin too early, he was sent to school at three
and a half years of age to Mrs. Barbauld, of poetic fame, who
kept a school at Diss, in Norfolk. Denman as he grew up cer-
tainly went far to realise his parents’ ideal. Tall, strong, and
active, with a fine face, a resonant voice, and a remarkable air of
distinction, his external graces were but the outward and visible
sign of a noble nature. As we look on the admirable portrait of
him by Eddis, the words of the Lady Olivia in “ Twelfth Night ™
rise instinctively to our lips:
A gentleman! I'll be sworn thou art.

Thy form, thy face, thy tongue, action, and spirit,

Do give thee five-fold blazon.
Yet withal so modest was he, that an old Chancery barrister -
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predicted he would never get on at the Bar—‘ he had not brass
enough.”

Herman Merivale, who was with Denman at Cambridge,
enters in his diary, 1797: “ At supper I sat by Denman, who
gave me a very interesting account of a walking tour he had just
made with Shadwell through Wales. They traced the Wye from
its source to the sea, and then, after going through the southern
counties, got into Merioneth and Carnarvonshire, climbed Snow-
den and Cader Idris, and returned into Shropshire. On their arrival
at Shrewsbury they had just 16s. left, having stayed out much
longer than they intended. Driven to this extremity they lived
on bread and cheese till they got to Oxford, where a fresh supply
from a friend enabled them to pay their fare, the mail to
London. To add to their misfortunes they had worn out their
shoes in climbing the mountains, and had not money enough to
buy others.” An amusing plight this for the future Lord Chief
Justice and Vice-Chancellor of England! More than once while
at Cambridge the two friends—who metaphorically went through
life arm in arm, as the Hon. G. Denman said—walked thence
to London in little more than twelve hours, a distance of over
fifty miles. Such a physique as this feat argues is invaluable for
the Bar. It is often remarked to what a great age judges live.
The reason is simple. They are men of. exceptional vitality.
Were they not they would have succumbed to the strain.

Lord Mansfield advises the student of English law with the
intention of practising at the Bar to begin with Tully’s Offices—
the title then given to Cicero in three books, “ De Officiis.” The
advice may sound strange to some, but in truth it is sound advice,
because all law has a moral foundation. A clear understanding
of the duties of men in society is the true basis of legal science.
Denman was a pupil of Tidd, the author of the famous Practice,
and this was the lesson he learnt from him. ‘I well remember,”
says Denman, “ the advice he gave to a pupil who was about to
commence practice: ‘¢ When you are called upon for your opinion,
make yourself perfect master of the facts, and then consider what
is right. You may be pretty sure that is the law, without looking
much into the cases.’” This advice—especially as to cases—must
be received with discretion, but it is substantially sound.

It has been said that a man never settles down to work till
he marries. Denman acted on this principle, and he chose wisely.
“ Good lack! what a handsome couple; good lack-a-day! what a
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beautiful bride,” were the exclamations of the assembled rustics
as he led his wife—lately Miss Vevers—from the porch of Baxby
Church. Forty years afterwards revisiting it he said: ““ To that
church I owe the greatest blessing of my life.” He had married
for love and not money, but fortunately his father was in good
practice as a physician, and could make him an allowance, but he
kept him “ short,” as Sir Thomas More’s father did him, think-
ing, to use Lord Eldon’s words, that nothing does a young lawyer
so much good as a little starvation. Hence ‘‘ plain living and
high thinking.” Being asked one day at breakfast if he would
not take some bacon, his reply was, “ Thank you, I have already
had an egg, and one luxury is enough.” The high thinking
found plenty of scope in the chambers of Butler and Dampier,
the eminent conveyancers of that day, with whom he read.
Dampier states that Denman was the only pupil he ever had who
studied Coke upon Littleton of his own account and with liking.
He had his reward, for he scored his first professional success
over the rule in Shkelley’s case, actually discomfiting the great
Copley. But the event to which he attributed his ultimate
success was his employment on the trials of the Luddites in 1817.

“ The name Luddites,” says Spencer Walpole (Hist. of Eng.,
i, 423), “had a very curious origin. More than thirty years
before there lived in a village in Leicestershire one Ned Ludd, a
man of weak intellect, the village butt. Irritated by his tor-
mentors, the unhappy fellow one day pursued one of them into
an adjoining house. He could not find the lad who had been
mocking him, but in his fury he broke a couple of stocking
frames which were on the premises. When frames were after-
wards broken it was the common saying that Ludd had broken
them, and thus Ned Ludd, the village idiot, gave a name to one
of the most formidable series of riots of the present century.”
Throughout Nottinghamshire, Derbyshire, and Leicestershire a
widespread conspiracy was formed to destroy the improved looms
of Heathcoat wherever they could be found. Nottingham was
the centre of the movement. Denman was retained to defend the
prisoners, and he became the hero of the hour. What luck
criminals in those days sometimes had is illustrated in one of
these trials. The indictment was for sending a letter to Nunn
and Co. threatening to smash all their frames. The charge was a
capital one, and there was no defence, but in the indictment
Messrs. Nunn and Co. were described as “ proprietors of a silk
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and cotton lace manufactory.” The evidence showed that they
made silk lace and cotton lace. Counsel for the prisoners there-
upon objected that they ought to have been described as ‘‘ pro-
prietors of a silk and of a cotton lace manufactory.” The judge
actually sustained the objection and directed an acquittal.

But it was the Queen’s trial that did most for Denman’s fame.
Crabb Robinson gives an amusing account of an interview he had
with one of the Queen’s ladies and most devoted partisans, a
certain Marchioness Sacrati. Brougham—‘‘ Monsieur Broggam ”
—she described as “ grand coquin.”

C. R.: “Take care, Madam, what you say; he is now
Chancellor.” .

M. 8.: “N’importe: c’est un grand coquin—ce Monsieur
Broggam.” When Denman was mentioned to her she clasped her
hands and exclaimed in a tone of admiration: “ O c’etoit un ange,
co Monsieur Denman. Il n’a jamais doubté l'innocence de la
Reine.”

His chivalrous devotion to the Queen’s cause, indeed, cost
Denman dear. In his impassioned speech in which he described
her as “ pure as unsunned snow,” he introduced a Greek quota-
tion from Dion, found for him by the learned Dr. Parr—an
expression hurled at Tigellinus, the infamous creature of Nero,
by Pythias, one of the Empress Octavia's women, when she was
being tortured to extort a confession of adultery against her
mistress. It is apposite, though unquotable, but it gave deep
umbrage to the King, as well it might, and for a long time he
utterly refused Denman a silk gown. The Duke of Wellington at
last appeased the Royal wrath. ‘“I've got it for you, Denman,”
said the Duke, “ but by G—— it was the toughest job I ever
had.” The most singular fauz pas in Denman’s speech on the
occasion was in his peroration. After defending the Queen for
ten hours against the mpnta.tlons made against her, he ended by
adjuring the House to treat her in the Spirit of Him who said,
“Go and sin no more.”” The consequence was the following
epigram:

Most Gracious Queen, we thee implore,
To go away, and sin no more;

But if that effort be too great,
To go away, at any rate.

Denman himself was no bad hand at a jeu d’espriz. The Lord
Chief Justice of the Common Pleas (Tindal), on his way from
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Shrewsbury to Hereford (on the Oxford Circuit) ran over and
killed a pig. An ancient crone to whom the pig belonged came
out, and abused him vehemently. Sir Nathaniel, who was the
very personification of good humour, asked the enraged matron
what the pig was worth. On her naming £2, he at once handed
her the amount (not depriving her of the pork and bacon), and
said: “ There, my good lady, is 40s. for you, and that, you know,
carries costs.”” Denman wrote some capital Maccaronic lines on
the incident. They begin:
Judex Capitalis
Habens odio porcum,
Vi et armis malis
Tradidit in orcum.
The “moral ” is:
Interest clientibus
Ut sit finis litium,
Bene jus scientibus
Melius est initium.

On Lord Tenterden’s death, in 1832, Denman was appointed
Chief Justice of England. Coming as he did after four of the
greatest Chief Justices who have ever sat on the bench—Mans-
field, Kenyon, Ellenborough, and Tenterden—he had a difficult
task; but, if he could not vie with his predecessors in learning,
he amply sustained the dignity of his great office, and during the
twenty years that he administered justice won universal esteem
and affection by his high character and his gracious and kindly
manners.

Ballantine mentions an instance of his thoughtful kindness.
He had applied to the Chief Justice for a revising barristership.
There was only one vacancy, and that the Chief Justice gave
to a Mr. Kennedy. ‘I happened,” says Ballantine, “ in a some-
what disconsolate mood to go into the court as it was rising and
caught his eye. As I heard afterwards, after seeing me, he sent
for Montague Chambers, who held a revising appointment, and
asked him if his position upon the circuit was not such that he
might dispense with it. That gentleman at once placed it at
Lord Denman’s disposal, and he sent it to me. The remuneration
was not large, but at that time it was vitally serviceable.”

Kindly as he was, he could be master in his own court, as a
judge ought to be. ‘ There has been a great semsation in the
courts of law,” writes Greville in 1841, “ in consequence of Lord
Denman suddenly closing the term on the last day of it in conse-
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quence of the absence of counsel. He did it in a passion, and
though there is much difference of opinion, on the whole he is
blamed for it. The evil required a remedy, and the judges would
have done right to lay down some rules for the future, but they
have punished the innocent suitors by what they did, and most
people think it was wrong in the Chief Justice to vindicate the
dignity of his court at their expense.” Had the Lord Chief
Justice read this criticism of the caustic Greville, he would prob-
ably have replied as Burke once did to Grey. Grey was resuming
his seat in the House of Commons, after having spoken with some
vehemence, and he whispered to Burke, “I hope I have not
shown much temper.” * Temper,” replied Burke, ‘ temper, sir,
is the state of mind suited to the occasion.”

There is a pleasant story related by Serjeant Robinson. One
Serjeant Adams was the first paid assistant judge of the
Middlesex Sessions. On taking his seat he gave out that he had
Lord Denman’s authority for saying that he ought to be addressed
a8 “ My Lord.” Lord Denman was afterwards asked whether he
had ever given such directions. ‘ Well,” he said, * the truth is
Jack Adams came to me and said that the Bar at the Middlesex
Sessions wished to know whether there would be any impropriety
in their calling him ‘ My Lord,’ and I told them I could see no
objection to their styling him what they pleased, so as they did
not call him Jack when he was on the bench, as that might
appear disrespectful to a learned judge.”

The disqualification of witnesses with a supposed bias has been
one of the anomalies of English law: we are hardly clear of it
yet. Instead of discounting the evidence the law disqualified the
witness.. Soon after Her late Majesty’s accession Lord Denman
carried an Act removing the archaic fetter by which persons
interested in the result of an action or suit were disabled from
becoming witnesses. Eight years later another statute rendered
the parties to almost all civil proceedings competent and com-
pellable to give evidence.

Politically, the most sensational trial in which Lord Denman
took part was that of O’Connell. By indicting the great agitator in
Dublin, and by unsparing use of the right to challenge jurors, the
Government succeeded in convicting him of conspiracy, and when
he carried a writ of error to the House of Lords, Chief Justice
Tindal and six other English judges called in to advise held that
the verdict was good, Parke and Coltman alone dissenting. But
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the ultimate decision of the appellate tribunal lay with five Law
Lords. Of these Lyndhurst, a Tory, and Brougham now acting
with the Tories, gave their voice for sustaining the Irish and
English judges, but Cottenham, Campbell, and Denman by a
majority of one were able to reverse the judgment and set
O’Connell free. It was on this occasion that Denman made use
of the words above-mentioned, that if such practices as
challenging jurors were allowed, trial by jury would become
“a mockery, a delusion, and a snare.”” Legally, the most
important trial by far, over which Lord Denman presided
was that of Stockdale v. Hansard (11 Ad. & EL 297).
The question raised in this case was, whether an action for libel
could be maintained against the printers of the House of
Commons for publishing the House’s proceedings by its authority.
To give a history of this war of privilege would take a volume.
Suffice it to say that the Chief Justice held that action would lie.
The House of Commons was furious, and would have been ready,
as Campbell says, to send the Chief Justice to the Tower; but
the Gordian knot was cut by a short declaratory Act. Constitu-
tional lawyers are now generally agreed that Lord Denman was
wrong. Another cause célébre was the trial of Lord Cardigan by
his peers for shooting Captain Tuckett in a duel on Wimbledon
Common. The case, like that of the Luddites above alluded to,
illustrates strikingly the then technicality of our criminal law.
The indictment charged shooting at Harvey Garnmett Phipps
Tuckett with intent, &¢. The evidence of the Crown was that
the person shot at bore the name of Harvey Tuckett. This
variance was held by Lord Denman, presiding as high steward,
to entitle the accused to an acquittal. The prosecution of Moxon
for publishing Shelley’s “ Queen Mab” brought out Lord
Denman’s good sense. It is better to refute such sentiments than
to prosecute the authors—such sums up his view. In Reg. v.
Hetherington, in the same volume, he points out very justly that
the question in prosecutions for blasphemy is not altogether &
matter of opinion, but of tone, and style, and spirit.

Among other decisions of his may be noticed his ruling that
it is not necessary that a servant should be dismissed by his
master for a valid reason. It is sufficient if & valid reason in fact
exists, even if the master is not aware of it at the time of dis-
missal (Ridgway v. Hungerford Masket Company, 3 Ad. & EL
171), a decision which has not escaped criticism; that, if an
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attorney conducting & suit commits an act of negligence, ¢.g., not.
being prepared with a certain document at the trial, by which
all the previous steps become useless, he cannot recover for any
part of the business done (Bracey v. Carter, 12 Ad. & El. 373);
that the ancient usage of perambulating the boundaries of a.
parish upon Thursday in Rogation week, and if necessary break--
ing and entering dwelling-houses, is & notorious and valid custom.
(Taylor v. Devey, 7 Ad. & EL 409); that in England it is the
parishioners and not the parson who must repair the church.
(Burder v. Veley, 12 Ad. & El. 233); that a sale within the city
of London in an open shop of goods usually dealt in there is &
sale in market overt, though the premises are not sufficiently
open to the street for a person on the outside to see what passes:
therein (Lyons v. De Pass, 11 Ad. & El. 326). This case, in:
which the shopkeeper was the purchaser, is hardly reconcilable
with the late socalled Pear! case (Hargreave v. Spink, 66 L. T..
Rep. N. 8. 650; (1892) 1 Q. B. 25).

In Reg. v. Seward (1 A. & EL 706) some parishioners hit upon-
the ingenious idea of getting rid of a female pauper by marrying
her to a male pauper in another parish. For this public-spirited
contrivance they were actually indicted on a charge of conspiracy..
Surely they deserved rather a civic crown.
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I is sometimes asked whether writing law books pays. Assuredly
it did in Sugden’s case. His “ Vendors and Purchasers,” his
““Powers,” his “Letters to a Man of Property,” his learned
edition of “ Gilbert’s Uses and Trusts,” not only brought him in
money—for one edition of his ‘“ Vendors and Purchasers” he
received, it is said, the unprecedented sum of £4000—but they
<reated for him a unique reputation. Not the least extraordinary
thing is that “ Vendors and Purchasers” should have been
written before Sugden was twenty-two. Akenside’s ‘ Pleasures
of the Imagination,” and Thomson’s “ Seasons,” not to mention
Pickwick, were written at as early an age; but these were works
of wit and poetic fancy. ‘ Vendors and Purchasers’” was a
laboured monument of legal learning. The story rums that,
while still a youth, and employed as a clerk in the offices of a
large firm of solicitors in London, Sugden was in the habit of
taking matters of business for them to the chambers of an
eminent conveyancer, Mr. Duval. Mr. Duval, having occasion
one day to speak to young Sugden with reference to some business
that he had brought to him, was so struck with the lad’s acquaint-
ance with the law of the case that he took him as a pupil without
the customary fee, and it was in this eminent conveyancer’s
chambers that he got that insight into the law of real property
which afterwards led him to the woolsack.

Campbell and Sugden were fellow students at Lincoln’s Inn,
and Campbell records how Sugden introduced himself to him
when they were dining in hall one day by asking him “ What he
thought of the ‘ scintilla juris’ !

“ Determined at my outset in life,” Sugden says, “ to write a
book, I was delighted when I hit upon the subject now before the
reader—the Law of Vendors and Purchasers. The title promised
-well, and many portions of the law had not previously been
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embodied in any treatise. Modern law treatises were, indeed,
few at that period. When the work was announced for publica-
tion nearly the universal opinion was that it would be a failure,
as the subjects to be considered were too multifarious for one
treatise. Nothing dismayed, I laboured diligently, and, with
the aid of Lincoln’s Inn Library, in which a considerable portion
of the book was written—for my own shelves were but scantily
furnished—I at length finished the work in its original shape.
My courage then failed me. The expense of publication was
certain, and success, I thought, more than doubtful, and it was
not without some difficulty that I could be persuaded to refrain
from committing the manuscript to the flames. The amount I
received as the price of the first edition was small, but I have
never since received any sum with anything approaching to the
same satisfaction. The book was certainly the foundation of my
early success in life.”

Immediately on being called to the Bar he stepped into a
large practice, and so high was his reputation that few felt their
titles secure unless they had been submitted to his revision.
Abstracts and opinions poured in upon him in such numbers
that he was compelled at last to refuse all conveyancing and
confine himself to court work. Here, again, he won an easy
pre-eminence, and was soon the recognised leader of the Chancery
Bar. Then he sought senatorial honours. It was on the
hustings at one of his election contests that an incident occurred
which does honour to Sugden’s good sense and feeling. He was
publicly twitted by one of the mob in his opponent’s interest with
being the son of a barber. (His father kept a small barber’s shop
at Lincoln.) “Yes,” he replied, ‘I was, and I still am, the son
of a barber; but there is one difference between myself and my
assailant, and that is this—I was a barber’s son and have risen to
be a barrister; if he had been a barber’s son, he would probably
have remained a barber’s boy to the end of his life.”

Between Sugden and Brougham during their political as well
as professional life a bitter feud subsisted. The cause of it—so
Lemarchant told Greville—was this: “In a debate in the House
of Commons, Sugden, in his speech, took occasion to speak of
Mr. Fox, and said that he had no great respect for his authority,
on which Brougham merely said, loud enough to be heard all over
the House, and in that peculiar tone which strikes like a dagger,
‘Poor Fox.’ The words—the tone—were electrical, everybody
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burst into roars of laughter. Sugden was so overwhelmed that
e said afterwards it was with difficulty he could go on, and he
vowed that he never could forgive this sarcasm.”

Shortly after Brougham’s elevation to the woolsack, the latent
animosity broke out into open hostilities. It was on this wise:
Brougham had nominated his brother William to the lucrative
sinecure of Registrar of Patents while a Bill to abolish the office
was pending. Sugden demanded to know how the Government
explained the appointment. The next day Brougham made an
attack, memorable for its indecency, on Sugden; heaped upon
him all the sarcasm and contumely of which he was a master, and
wound up by comparing him not to * the insect that flies and
stings,” but to a “crawling reptile”—a bug. Sugden was
furious, and brought the Chancellor’s language before the House
of Commons in an indignant speech, but nothing came of it.
All the aggrieved lawyer could do by way of retort was to compli-
ment Brougham on his encyclopzdic knowledge, and add that,
if he had known a little about law, he would have known a little
about everything. Tantene animis celestibus ire? Apropos of
“ the insect which flies and stings,” Sydney Smith once saw
Brougham driving past. * There,” he said, * goes a carriage with
2 B. outside and a wasp in.” Sugden’s mind had from the time
when he was a student been exercised, as we have seen, with the
doctrine of the “scintilla juris.” That doctrine originated in
‘this way: “ Prior to the Statute of Uses,” says Mr. Campbell
{Ruling Cases X. 313-4), “ the feoffee to uses would have been in
an analogous position to a trustee, and his estate would have
supported the contingent limitations. After that statute the
legal mind became much exercised in following the legal estate
where there was a limitation of uses to one for life remainder to
his first and other sons in tail, remainder over in fee. Here the
use to the tenant for life and the contingent remainder-man in
fee exhausted the fee, yet it was necessary to support the con-
tingent limitations in tail. One answer was by ascribing to the
feoffees or releasees to uses a scintilla juris, as it was called, which
fed the contingent uses as they arose. The other was by holding
that the seisin to serve them was in nubibus, in mare, in terrd,
or in custodis legis.” This nice metaphysico-legal question was
finally settled by Lord 8t. Leonards in what is known as Lord St.
Leonards’ Act, which declared that the uses, in such a case,
immediate or future, contingent or executory, should derive their
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support from the original seisin. The terms of art employed in
this great controversy are wittily reproduced by Bir George Rose
in his epitaph on the well known Preston :

Stern death hath cast into abeyance here
A most renowned conveyancer,

Then lightly on his head be laid

The sod, that he so oft conveyed.

In certain faith and hope he sure is,

His soul, like a scintilla juris,

In nubibus expectant lies,

To raise a freehold in the skies.

Bugden’s ambition had always been the judicial bench, and in 1834
he realised it. He became Lord Chancellor of Ireland, and soon
proved his eminent fitness for the post, though as a Minister his
success was by no means as great. His decisions will be found
reported in the 4 vols. of Drury and Warren.

On November 12th, 1847, Campbell enters in his journal: “ I
went to Lincoln’s Inn Library to consult some rare books; while
there Sir Edward Sugden, ex-Lord Chancellor of Ireland, came
up to me.” We shook hands very cordially, agreeing to stay and
dine together in the hall. He had been examining MSS. for
his new work, ‘ A Review of the Decisions of the House of Lords
on Questions of Real Property for the Last Twenty-Five Years,’
in which he is cruelly to cut up chancellors and law lords. We
had a very jolly dinner, and all rivalry being at an end or
suspended we talked to each other without reserve. I thanked
him for not reversing any of my numerous decrees ” (Campbell
had been Lord Chancellor of Ireland seven years before), “ and I
anticipated my reputation with posterity when it shall be recorded
that no decree of mine ever was reversed either on a re-hearing
by my successor or on appeal by the House of Lords. I told him
(what he had not heard of before) Baron Alderson’s joke—that
the collection of his decisions during his first chancellorship,
which was not longer than mine, instead of ‘ Reporte tempore
Sugden ’ should be ‘ Reports momento Sugden.’ I at last asked
him if there was any truth in the story which O’Connell had told
of him to this effect: Sir Edward Sugden, holding the Great Seal
of Ireland as guardian of lunatics, was in the habit, very laud-
ably, of visiting the lunatic asylums in the neighbourhood of
Dublin, accompanied by 8ir Philip Crampton, the surgeon who
was the official inspector of these places of confinement. It
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happened that on one occasion Sir Philip forgot his engagement,
and the Lord Chancellor went alone. At the first asylum to
which he drove the keeper knew him, and he was very respect-
fully treated ; but when he came to the second they took him for
a lunatic who had made his escape, and were going to lay hold of
him, when he exclaimed, ‘Do you know who I am? I am the
Lord High Chancellor.’

“ We are highly honoured,’ said the keeper, ‘ by the presence
of your Lordship ; we have got a court here for your Lordship to
preside in, and I shall have the honour of conducting your Lord-
ship to the Bench.’ Two underkeepers then seized him, where-
upon, he becoming furious, they put a strait waistcoat upon him,
and carried him to a cell in which they locked him up. There he
lay till Sir Philip Crampton arrived, and asked whether Lord
Chancellor Sugden was there, expressing regret that he had been
prevented from joining his Lordship in Dublin at the appointed
hour to accompany him on his round. Sugden admitted the
visiting of the lunatic asylums, though not the strait waistcoat,
and ascribed the bon Aistoire to the well-known waggery of Sir
Philip Crampton. There is no one, however, it may be added,
to whom the country owes a greater debt for the amendment of
the law of lunacy and lunatics, and also of the law as to imprison-
ment for debt, than to Lord St. Leonards. In the midst of his
most pressing occupations he would find time to pay secret visits
to the old Fleet prison, converse with its wretched inmates, and
give them, without fee, the benefit of his advice and counsel,
which he often followed up by paying out of his own pocket the
costs for which they were incarcerated, and so procuring their
discharge.”

Sugden, of course, had his faults. The *flippant and con-
ceited Sugden,” Campbell calls him. Lord Selborne in his
“ Memorials ” says: “A very clever man: profound in con-
veyancing and case law, but waspish, overbearing, and impatient
of contradiction.” ¢ Crabbed,” “snappish,” are other epithets
bestowed upon him; but, as a great lawyer, a lawyer who, as
Chief Justice Cockburn said, “ literally lived in the law,” he was
and is justly held by lawyers in the highest esteem and venera-
tion. His accession to the woolsack raised a positive excitement,
it is said, in the Legal Profession. On the first day on which he
took his seat as Chancellor in 1852, in the old hall of Lincoln’s
Inn, an immense crowd assembled so as to fill the court and over-
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flow the approaches, and this continued for a fortnight. “ Dig-
nities,” he said, in Egerton v. Earl Brownlow (4 H. L. Cas. 49),
“ ought to come from merit, and from merit alone.” 8o his had
come. As Chancellor, Lord 8t. Leonards usually sat erect, with
his countenance immovably composed, and he rarely broke
silence, though now and again he would let drop, in a sarcastic
tone, some such inquiry to an adventurous counsel as, “ Do you
mean to say that is law?” He seldom, if ever, took notes, and
as & rule he delivered unwritten judgments.

Away from the House of Lords at his country seat near
Kingston-on-Thames, he would gather his private and political
friends round his hospitable table on an evening, and discuss
old times in the Law Courts and in St. Stephens over the best
of Madeira, having devoted his mornings to the practical superin-
tendence of his estate and farm, and amusing his leisure hours by
“ posting "’ up all the recent decisions of the various courts of law
in his commonplace book, and in well-thumbed and interleaved
copies of his own legal works, the copyright of which he kept in
his own hands as a source of permanent income. It is no secret
that to these books he devoted so much care and diligence that it
was with him a principle literally to have * nulla dies sine linea,”
80 that it would be quite easy for his executors to bring out new
editions of them all corrected to the very latest date.

“I have,” he says, ‘“ in my youth and in my manhood written
much for the learned in the law; why should I not at the close of
my career write somewhat for the unlearned?” And he sat
down, on the verge of eighty, accordingly to write an excellent
little handybook on * Property Law ” for the million, in the form
of easy conversational letters.

His last appearance in public was in 1873, when, at ninety
years of age, he walked as a private individual into the assize
court at Kingston-on-Thames, and on his entry all the Bar rose
in token of respect for his person and years—a tribute of respect
which much delighted the venerable peer.

He had made the law in his lifetime, and he bequeathed a
leading case on his death. By some singular accident his will was
found to be missing. 8ix codicils were there, but not the will;
yet it was incredible that he should have neglected to make one
or have destroyed it when made. ‘To put off making your will
until the hand of death is upon you,” he had himself written a
few years before, “ evinces either cowardice or a shameful neglect

I
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of your temporal concerns.” It is “sinning in your grave.”
And, basing itself upon this strong presumption against intestacy,
the Court allowed secondary evidence to be given by his daughter,
Miss Sugden, of the contents of the missing instrument: (Sugden
v. Lord St. Leonards, 34 L. T. Rep. N. 8. 372; 1 P. D. 154).
Seldom, if ever, has a grander court met than that which sat to
hear this important appeal—Cockburn, C.J., Jessel, M.R., James,
Mellish, Baggallay, L.JJ., were its members. * Tantum vidi,”
the writer may say. All have gone since. The later case of
Woodward v. Goulstone (556 L. T. Rep. N. 8. 790; 11 App. Cas.
469) may be instructively contrasted with Sugden v. Lord St.
Leonards. Of Lord St. Leonards’ decisions, Zumley v. Wagner
(1 De G. M. & G. 605) on the law of injunctions is one of the best
known. It was a case in which an opera singer had covenanted
to sing for the season at Covent Garden, and not to sing anywhere
else, and had broken her covenant. The Court could not, of
course, make her sing, but it laid hold of the negative stipulation
to enforce specific performance, and said to the lady, ““ If you will
not sing at Covent Garden, you shall not sing anywhere else.”
For a long time Lumley v. Wagner was a flourishing authority;
but the tendency now is to rest the question upon the nature and
substance of the contract, whether it is a proper subject of equit-
able jurisdiction, or whether it is a case for damages only.

. But Lord St. Leonards’ greatest judicial feat is his masterly
speech in Egerton v. Earl Brownlow (4 H. L. Cas. 49). In it,
speaking of executed and executory trusts, he used the
expression, which has now become classical, “ Has the testator
been what is called, and very properly called, his own
conveyancer?! Has he left it to the court to make
- out from gemeral expressions what his intention is, or
has he so defined that intention that you have nothing to do
but take the limitations he has given you, and to convert them
into legal estates?” The same case contains a most luminous
exposition on the subject of conditions against public policy. It
raises, too, the curious question whether a subject can refuse a
peerage. Many other cases—that there is no copyright at
common law (Jeffreys v. Boosey, 4 H. L. Cas. 815) ; that an ambi-
guous policy prepared by the company must be construed against
the company (4dnderson v. Pitsgerald, 4 H. L. Cas. 484); that a
court of equity does not restrict the protection it affords to a
purchaser for value without notice to a case where he has got the
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legal estate ( Colyer v. Finch, 5 H. L. Cas. 905) ; that when a son,
soon after majority, makes over property to his father for an
inadequate consideration, the father must show the som was
really a free agent, and had independent advice (Savery v. King,
5 H. L. Cas. 627) ; that directors cannot: take advantage of their
own negligence (Bargate v. Shortridge, 5 H. L. Cas. 297)—attest
his wonderful learning and lucidity of reasoning. On one very
important case (Jordan v. Money, b H. L. Cas. 185) he was in a
minority. He thought that a statement of intention is a state-
ment of an existing fact. It is so sometimes. “ The state of a
man’s mind,” as Lord Justice Bowen said, in Edgington v. Fitz-
maurice (53 L. T. Rep. N. 8. 369), “is as much a fact as the state
of his digestion,” but an intention in futuro is different.

A motion had been made to inquire into abuses connected
with the constitution and practice of the Court of Chancery, than
which no institution has been more * traduced by ignorant
tongues” from Sydney Smith to Dickens. The advocates of
improvement did not scruple to characterise the Court as a
“ public curse.” It is to Sugdemn’s honour that he protested
against this view in vehement terms, saying that a court which
had conferred so many important benefits on the country ought
not to be exposed to public odium. He even went so far as to
assert that it was “ chiefly fraudulent trustees ” who complained
of the Court. The fox naturally complains of the construction
of the henroost.




CHIEF BARON POLLOCK.

THE Pollocks are the “ Mucian gens ” of England, a race of here-
ditary lawyers. Law is in their blood, like literature in that of
the Coleridges, politics of the Pitts, music of the Mendelssohns.
“ Genius,” says George Eliot, “ comes often from the mothers—
it runs underground like the rivers in Greece.” It was so with
the Pollocks. It was to their mother more especially that the
sons of the worthy saddler of Charing Cross owed the remarkable
ability and force of character, which made one son Chief Justice
of Bombay, another a Field Marshal, and a third, Frederick
Pollock, Lord Chief Baron of the Court of Exchequer. This
independence of character is illustrated in a story often told of
young Frederick Pollock. He had been sent to school at St.
Paul’s, then under Dr. Roberts, but fancying that he was wasting
his time there, as he intended to go to the Bar, he intimated to
the head master that he should not stay; the doctor, who was
desirous of keeping so promising a lad, thereupon became so cross
and disagreeable that one day the youth wrote him a note saying
he should not return. The doctor, ignorant of the cordial terms
on which the father and son lived together, sent the note to the
father, and the father called on him to express his regret at his
son’s determination, adding that he had advised him not to send
the note, upon which the doctor broke out, “ Ah! sir, you'll live
to see that boy hanged!/” Some time after, when young Pollock
had attained the highest honours which the University of Cam-
bridge can bestow, his mother met the doctor and spoke to him
of her son. “ Ah, madam,” he replied, ‘“ I always said he would
fill an elevated situation.”

There is an interesting anecdote told by himself respecting
his “ elevated situation ” at the Mathematical Tripos. Those are
heart-shaking moments when the ambitious student goes to look at
the lists. “I was very anxious,” he says, “as to my place on the
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list, and at the same time rather confident. Perhaps my confidence
bordered on presumption ; if so, it was deservedly punished. As
soon a8 I caught sight of the lists hanging in the Senate House I
raised my eye to its topmost name. That name was not mine.
I confess that I felt the chill of disappointment; the second
name was not my name, nor yet the third, nor yet the fourth;
my disappointment was great. When I read the fifth name I
said, ‘I am sure I beat that man.’ I again looked at the top of
the list; the nail had been driven through my name, and I was
¢ Senior Wrangler.” ”

Coming from Cambridge to the Bar with a brilliant reputa-
tion, he quickly got into practice. He was one of the fortunate
few who never know what it is to sit waiting for a brief. He
distinguished himself first at the Blake Court Martial in 1810,
he won a verdict against the great Scarlett, and found at Lan-
caster sixty briefs waiting for him, where before he had only
four; but, speaking generally, there were no sensational episodes
in his professional career; it was by a series of successes, not so
brilliant as sterling, that he consolidated his reputation. Attor-
neys felt themselves safe when they had secured his services.
This is the best kind of reputation, and it was based on industry
as well as ability. He belonged to a race of lawyers to whom the
latest hours of night and the earliest hours of the morning pre-
sented no impediment to study, and almost to the last he was
fond of putting upon his letters the very early hour at which
they were written.

In his day—terrible to relate—consultations were held as a
matter of course in the evening—were there not, indeed, evening
gittings at the Rolls ?—and his son, in his pleasant ‘‘ Remini-
scences,” describes how after dinner, at fifteen or twenty
minutes to seven, the inexorable hackney coach would come to
carry off his father and pupils who might have been dining with
him, together to the Temple, where consultations and answering
of cases occupied the rest of the evening until ten o’clock.

The start for the Northern circuit, too, in those days, as his
son describes it, in a carefully provisioned *landaulet” with a
« yumble behind for the clerks,” the sword case (for highway-
men), the pockets for books and small articles, the Morella cherry-
pie, and the bottles of choice wine to beguile the road, is worthy
of an epic poem.

Macaulay, who was then a young barrister on the Northern
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Circuit, describes the rivalry of Brougham and Pollock—at
one place Brougham taking the lead, at another Pollock.
‘“ Brougham,” he says, “squabbles with Pollock more than in
generosity or policy he ought to do. I have heard several of our
younger men wondering that he does not show more magnani-
mity. He yawns while Pollock is speaking—a sign of weariness
which, in their present relation to each other, he would do well
to suppress. He has said some very good, but very bitter things.
There was a case of a lead mine. Pollock was for the proprietors,
and complained bitterly of the encroachments which Brougham’s
clients had made upon this property, which he represented as of
immense value. Brougham said that the estimate which his
learned friend formed of the property was vastly exaggerated,
but that it was no wonder that a person who found it so easy to
get gold for his lead should appreciate that heavy metal so highly.
The other day Pollock laid down a point of law rather dogmatic-
ally. ‘Mr. Pollock,’ said Brougham, ‘ perhaps before you rule
that point you will suffer his Lordship to submit a few observa-
tions on it to your consideration.’” Such petty taunts and
poisoned arrows were too like the rancorous spite of the Dunciad.
They glanced harmlessly off Pollock, secure in his commanding
ability and comscious rectitude. Campbell once said to him as
they sat together in the fronmt row talking of their common
profession : “ Depend upon it, Pollock, we receive the high wages
of an infamous profession ”; and he acted up, adds Pollock, to
his own views of it. Not so Pollock. No stain ever found its
way upon his escutcheon, and no charge of jobbery ever followed
his well-deserved success. One innocent artifice is recorded of
him. A gentleman named Alexander had a large leading
practice, and it was noticed that Mr. Pollock—as he then was—
always made complimentary allusions to him. He was asked how
he could do so. “ Why,” said he, “ do you not perceive that if I
did not keep Alexander in business I should have that fellow
Cresswell against me in every case?”

His well-deservéd success came in 1844. He was then
Attorney-General (for the second time). Lord Abinger died
suddenly on circuit, and the place of Chief Baron was offered to
Pollock, an offer which he accepted with undisguised pleasure.
To try and find truth is, as Baron Alderson said, a much
pleasanter task than trying to find arguments—at all events,
to a scientific mind like Pollock’s. On the bench Pollock
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possessed firmness and decision. He was never harsh or dis-
eourteous—no young counsel had ever to complain of injustice—
and he highly appreciated merit. Though deeply versed in all
the antiquated refinements of old-fashioned special pleading, and
sensible of its scientific value, he saw with satisfaction a new and
improved system take its place in 1852. He ever leaned towards
doing substantial justice and against technicality. His manner
both upon the bench and in society was solemn; but “I have
heard him,” says Ballantine,  make the best after-dinner speech
that I ever listened to, except from the lips of Dickens.” Mrs.
Beecher Stowe, in her “ Sunny Memories of Foreign Lands,”
mentions that she was particularly pleased with Pollock’s speech
at the Mansion House—its dignity, simplicity and courtesy. “I
am not quite sure that I must not attribute to him,” adds
Ballantine, “some small share of personal vanity, as he was
accustomed to sit upon the bench nursing a very handsome leg
and foot, and looking at it with great complacency.” Over and
above his kindliness and his ability he was full of humour.
‘“Espinasse! oh, yes, he was that deaf old reporter, was he not,
who heard one half of a case and reported the other half.”

Among the more celebrated criminal trials over which he
presided was that of Muller, a case involving a great deal of nice
circumstantial evidence ; and of the Mannings, husband and wife,
for a very brutal murder in Bermondsey. In regard of the
latter, the late Serjeant Robinson remarks: “I have heard a
good number of persons sentenced to death in London and on
circuit, but I scarcely ever saw them betray any but the most
stolid demeanour, except Mrs. Manning, who exhibited great
fury and uttered a torrent of abuse against the judges and every
one connected with the trial of herself and her husband till she
was forced by the turnkeys from the dock and taken below. Mrs.
Manning insisted on being hanged in black satin, and ruined the
trade in that material in consequence for several years for ladies’
dresses.”

One of the Chief Baron’s numerous progeny—he used to say
he had had twice twenty-one children, the twenty-first having
died—married Mr., afterwards Baron, Martin, a barrister, of
whom his father-in-law entertained a very high opinion. It led
to a very awkward ‘scene in court” in 1849. S8ir F. Thesiger
was objecting to the relevancy of some of Mr. Martin’s questions.

“I can only repeat, Sir Frederick,” said the Chief Baron,
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“what I have said before. Counsel must be intrusted with a
certain extent of discretion in the conduct of their cases, whether
it be a gentleman only called yesterday or a Queen’s Counsel of
long standing and eminence. I, as a judge, must allow them to
exercise their discretion.”

Sir F. Thesiger (warmly): “ My Lord, I cannot but feel that
my learned friend is allowed a discretion in this case and in this
court generally, which would not be extended to myself or other
counsel in this or in any other court.”

Pollock, C.B.: “I think that is a very improper observation,
Sir Frederick Thesiger.”

8ir Frederick: “I am sorry your Lordship should think so,
but I feel what I spoke.”

Pollock, C.B. (rising): “I shall adjourn this court and the
cause, with the trial of which I cannot possibly now proceed.
Gentlemen of the jury, when a judge is publicly insulted he can
have no other alternative than to adjourn the case. I do not
feel that I have now, or at any other period of my life, so mis-
conducted myself as to justify the public insult which I have just
now received; I shall not proceed with this case any further
to-day.”

Both were in truth right and both wrong. A feeling did
exist in the Profession that Martin was a favoured counsel, but it
is quite certain that the Chief Baron had not the remotest inten-
tion of showing any partiality. But he was not a Brutus on the
bench, and liking cannot always conceal itself.

Speaking of his domestic habits, he once told a friend that the
two following rules were the chief causes of his uninterrupted
good health through life. In the first place, he never began work
when tired in the least. He always went to Westminster Hall in
a cab, while others thought it necessary to take exercise in going
down there, and often arrived at their work hot and fatigued.
His other maxim was never to put anything cold into his
stomach. “ Our stomachs,” he said, “ are cooking machines, and
if you put cold food into them you tax the machine to make it
hot in the first place. Whereas, when the food is hot, half the
work is done before the food goes into the stomach.” In order
to convince his friends of the effects of good digestion, he jumped
up in the railway carriage in which he was travelling and began
to cut a caper, though he was then upwards of eighty years of
age. Where was the kodak? He was full, ag FitzJames
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Stephen says, ““ of indomitable vivacity.” Unlike his colleague
Baron Parke, he cared little for fresh air, and kept every window
in crowded courts closed in the hottest weather on assize, while
Baron Parke gloried in icy blasts. How fhese two managed to
reconcile their conflicting tastes in the Exchequer Court in
London history sayeth not.

Pollock differed, too, from Parke in not being only a lawyer.
He delighted in abstruse problems of mathematics. In chemistry,
astronomy, medicine, and physiology he was equally at home.
He realised, indeed, Brougham’s ideal of education, to know
something of everything and everything of something. Mr.
Justice Buller said his idea of happiness was to sit at Nisi Prius
all day and play whist all night. Pollock, speaking to the
students of St. George’s Hospital, said that, had he been able to
choose his lot in life, he would have studied medicine and
practised law. After his retirement, Crabb Robinson visited him
at Hatton. On September 28th, 1866, he enters in his diary:
“I did not quit the beautiful grounds. Sir Frederick Pollock
is a capital talker and a kind and generous man. What particu-
larly interested me in the place was a long walk of the precise
iength of the Great Eastern steamship. We played a rubber;
but the great pleasure after all was the free talk of the late Chief
Baron.” It was an old age full of years and honours.

It is difficult to make a selection from the decisions of a
judicial life like Pollock’s of more than twenty-two years.
Molton v. Camrauz (4 Ex. 17) is a leading case on the subject of
lunatics’ contracts, and it lays down a rule, which has always
been since accepted, to wit, that unsoundness of mind will not
vacate & contract if it be unknown to the other contracting party,
and no advantage be taken of the lunatic; @ fortiori where the
contract is executed ; that is, that such contracte are primd facie
good. This is a sensible and convenient rule, for the inviolability
of all contracts is so important to the community that the law
ought to presume in favour of their validity, in the absence of
fraud. Reg. v. Abbott (1 Den. C. C. 273) is instructive on the
law of false pretences. There a vendor of cheeses at a fair had
given a buyer a cheese taster, which he pretended to have scooped
out of the cheese, but had not, and so induced him to buy the
cheeses. This was clearly a false pretence, but it was argued
that it was different if the money was obtained by means of a
contract. The Court, however, declined to take this view, and it
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would have been disastrous if it had done. The respectable old
gentleman who cozened Moses Primrose into buying the gross of
green spectacles would, on this view, have got clear of the law.
Feist’s case (1 Dear & Bell C. C. 590) was a curious one. It was
a case in which the master of a workhouse was indicted for
selling the bodies of paupers for dissection. The Anatomy Act
allows dissection of such persons if the relatives consent, but they
often dissent, and the master of the workhouse, regarding their
antipathy as unscientific as well as injurious to his interests,
arranged a mock funeral, and then, having satisfied the relatives,
sold the bodies. This was morally reprehensible, but did not
bring him, so the Court held, within the criminal law. Among
other decisions of the Chief Baron’s may be noted, that a right
of way of necessity can only arise by grant express or implied
(Proctor v. Hodgson, 10 Ex. 824); that a servant absenting
herself against orders, even though it is to see a sick mother, is a
good ground of discharge (Turner v. Mason, 16 M. & W. 112);
that a condition in a will of real estate that, if the devisee shall
dispute the will or the testator’s competency to make it, the
disposition in favour of such devisee shall be revoked, is not void
as against public policy (Cooke v. Turner, 156 M. & W. 727) ; that
the employment by the vendor of a puffer at an auction, where
the sale is “ without reserve,” vitiates the sale ({'horneit v.
Haines, 16 M. & W. 367); that crossing a cheque does not make
it less negotiable (Bellamy v. Major, 7 Ex. 389); that a gentle-
man who has promised marriage to one woman and married
another cannot say that the first ought to have given him a
reasonable time to perform his contract, for in the meanwhile
‘his wife might have died (Caines v. Smith, 15 M. & W. 189);
that the accumulation of an inflammable material like wood
naphtha in the neighbourhood of human habitations is an indict-
able nuisance (Lister’s case, 1 Dear. & Bell 209).

Our law ranks bulls among animals mansuete nature. It
seems somewhat misplaced confidence, but so it is, and anyone
who complains of being tossed and gored must prove the scienter.
In Hudson v. Roberts (6 Ex. 697) the plaintiff was walking inno-
cently along wearing a red tie. To him appeared a bull being
lawfully driven along the highway by the defendant. The bull
resented the red tie, and in the encounter the plaintiff came off
second best. ‘I knew,” the defendant had said, ‘ that the bull,
or a bull, would run at anything red.” This was held evidence
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to go to the jury of the scienter. It is slight evidence, but then
our law recognises that proving a psychological fact like the
scienter is a difficult task.

Not long ago Sir Peter Edlin, on a charge of malicious.
wounding, told the acquitting jury to reconsider the meaning of
‘“ maliciously,” and some gloomily foreboded in consequence a
return to the days when judges, as creatures of the king, fined
juries for bringing in a verdict against the direction of the court.
“ A judge,” said Chief Baron Pollock in Reg. v. Meany (1 L. &
C. C. C. 216) “ has a right, and sometimes it is his bounden duty,
whether in a civil or in a criminal cause, to tell the jury to-
reconsider the verdict”; but he goes on to use words which
clearly imply that, if the jury insist on his receiving their verdict,
he is bound to do so. Mr. Tulliver, in the *“ Mill on the Floss,”
regarded law as a cockfight, in which it was the business of’
injured honesty to get a game bird with the best pluck and the
strongest spurs. This is the popular view of jury cases, and not
wholly devoid of truth. Juries require the experience of judges,
not only to explain the law, but to protect them against the arts
of advocacy. There is much more danger of a jury being
beguiled by the professional verdict winner than intimidated by
the judge.
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Mgz. JusTicE MAULE was once at dinner lamenting that none of
his pupils had distinguished themselves in after life. One man,
he said, he particularly regretted as not having taken orders,
“ for,” he added with characteristic sarcasm, ““ he had hypocrisy
enough for an archbishop.” Somebody then suggested that Mr.
Justice Cresswell was not altogether undistinguished either at
the Bar or the Bench; on which Mr. Justice Maule said, “ Oh
ay, I had quite forgotten him.” A strange forget, truly; but
Maule was thinking of the pupil, not the judge, and as a pupil
Cresswell did not reflect much credit on his coach. He achieved
-at Cambridge only the doubtful dignity of the “ wooden spoon,”
but it was from no lack of ability. Gibbon, and Swift, and
Wordsworth, and Byron, and Tennyson, and Cockburn, and
-scores of other men of genius have, like Cresswell, had no notable
University record. Once called to the Bar, however, he buckled
to in right good earnest, appearing first in small maritime cases.
‘The late Serjeant Parry once said that for a man to succeed in
maritime practice he ought to be able to navigate a ship round
the British Isles. Cresswell’s father was a sea captain, and his
-early days were spent much among sailors and fishermen on the
rocky and stormy coast of Northumberland. He always knew
where the binnacle was, and he knew the cathead as well as his
own. Halyards and maintopsails, weatherbow and iron knees
were as familiar to him as to Commodore Trunnion and Pipes
the boatswain. Hence in running down cases at Newcastle,
when the court was filled with sailors and sea captains, pilots
and underwriters, Cresswell was first favourite, from the ease
with which he handled maritime topics. One who knew him
well describes him at this period—he was tall, pale, and slim—
gitting between Henry Brougham and that ripe scholar John
‘Williams. Brougham and Williams were playing at Greek on
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the back of a brief—the Greek of John Williams was faultless.
Cresswell made a remark to the mighty Brougham, and the
mighty Brougham playfully passed the end of a brief over the
chin of young Mr. Cresswell as if he were a favourite boy.

He joined the Northern Circuit at & time when Brougham
and Scarlett governed the revels of the Grand Court and divided
the business of serious litigation. He fought his way along
through the dust, in which the two gladiators were always enve-
loped, and at last, when these heroes were taken up into the
sedes discrete piorum, and no longer vexed the Northern Circuit
unless as judges, Cresswell and Alexander succeeded to their
places. Pollock, as we know, had to bolster up Alexander’s
reputation for fear of having “ that fellow Cresswell” against
him in every case. The leadership of the Northern Circuit was
in those days something to struggle for and something to retain.
It took a strong man to hold his own there. Cresswell was not a
Brougham, perhaps he was not in tact and power of persuasion
a Scarlett, but he was strong enough to seize upon the leadership
of the Northern Circuit, and to hold it easily against all comers.
He got his silk gown in 1834, and from that year till 1842 he
worked very hard, and found his profession most lucrative.

When he was elected Conservative member for Liverpool in
1837 there were present, so Mr. Forsyth tells us, in the evening
at the dinner-table of his host two young barristers who intended
to join the Northern Circuit, and on their healths being pro-
posed, before they returned thanks, Mr. Cresswell begged to be
allowed to say just a few words. He then, in the kindest
manner, expressed his good wishes for the success of his two
young friends, and spoke of his own career and the length of
time he had to wait before he got into practice. He said that he
attended the assizes at Lancaster for seven years before he held
there a single brief. He meant this by way of encouragement,
and to show that no one need despair. But one of the newly-
fledged barristers could not help observing, in acknowledging
the toast, that it was but equivocal comfort, for, if “ such things
were done in the green tree, what would be done in the dry?”

He had laid the foundation of his great and exact knowledge
of the law, as s0 many other eminent lawyers have done, by law
reporting. Barnewell and Cresswell cover the decisions of the
Court of Queen’s Bench for a period of eight years, and are
among the most highly esteemed of our Reports. -
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On Mr. Justice Bosanquet’s resignation, Sir Robert Peel at
once offered the vacant judgeship in the Common Pleas to
Cresswell. ’

Upon the Bench he fully answered all expectations formed
of him. He had many rare judicial qualities—a remarkable
memory, great quickness of perception, and a ready command of
apt and popular language. He was what is called a “strong”
judge: that is to say, he was not only a learned judge, but a man
‘who would have his own way. He had sufficient confidence in
himself, a sufficient contempt for his audience, and a sufficient
power of saying very disagreeable truths at proper times, to keep
everyone in awe of him. It is a great temptation to have this
power in that position, and perhaps Sir Cresswell Cresswell
abused it as little as it is in human nature to do.

He was not a faultless judge, and, as Sir James Wilde said,
he would have despised the flatterer who told him that he was,
but his chief, if not only, fault was a fault of manner. This, at
times, was, no doubt, trying to the Bar. He was too impatient
of a slip or an oversight. His nose seemed to curl visibly with
contempt when either a speech or an argument displeased him.
Often it meant nothing; he had just contracted a habit of
looking disgusted. He was too apt also to ride his court with a
curb, and the discipline he enforced was perhaps too much that
of & martinet. The story is said to be perfectly true that, after
he had several times, as was usual with him while writing down
the evidence in a case before him, called out to the counsel who
was examining a witness in a peremptory tone, “ Stop!”—at
last, finding that no attention was paid te his imperious mono-
syllable, he addressed the counsel and said, “ Mr. 8¢ and 8o, I
shall feel obliged to you if you will attend to my request, not to
go so fast.” Upon which the counsel replied, “ Oh! my Lord,
I thought your Lordship was addressing the usher of the court.”

During the trial Serjeant Wilkins, in addressing the jury,
made some passing allusion to the anger displayed by Mr.
Watson, Q.C., who was on the other side. Mr. Justice Cresswell,
interrupting the learned serjeant, said, “ Won’t you allow an
advocate to get angry, brother Wilkins?” Thus pointedly
addressed, Mr. Serjeant Wilkins, turning slowly to the bench,
replied in those double-diapasoned tones which he occasionally
brought into play with such crushing effect, “ I have no objec-
tion, my Lord, to an advocate or even a judge getting angry;
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but I think what either one or the other may say in such a case is
wot worth much attention.” His Lordship threw himself back into
his easy chair and instituted a scrutinising examination into the
construction of the circular gas jet suspended from the ceiling.

‘The only person of whom Sir Cresswell was afraid was Mr.
Justice Maule and his sarcasms. Cresswell himself had no wit,
but the following has a certain piquancy: A witness had been
called to prove the solemnisation of a marriage. He was fond
of fine language, and he said, “ My Lord, I can testify to having
seen the marriage duly consummated.” ‘ 8ir,” said the Judge
Ordinary, ““ it is not usual to require a witness for that purpose.”

One day when he was sitting in Admiralty a ship case was
being tried, and Serjeant Channell, who was rather uncertain in
the matter of his aspirates, was on one side and Sir Frederic
Thesiger on the other. Every time the former mentioned the
vessel he called it the Ellen; every time the other counsel men-
tioned her he called her the Helen. At last the judge with
quaint gravity said: “ Stop! What was the name of the ship?
I have it on my notes the Ellen and the Helen; which is it?”
The Bar smiled. ‘ Oh, my lud,” said Thesiger, in his blandest
and most fastidious manner, “ the ship was christened the Helen,
but she lost her ‘ h’ in the chops of the Channell.”

A murmur of applause once came from the jury box while
Mr. Justice Cresswell was addressing its occupants.  Gentle-
men,” said the judge, “you will forgive me. I dareeay you
meant it very kindly; but, believe me, the administration of
justice is in great danger when applause in court becomes
grateful to a judge’s ears.”

He had been fourteen years on the bench of the Common
Pleas, when, in 1857, the Government resolved on establishing
a Court of Divorce—that is to say, abolishing the ancient juris-
diction of the ecclesiastical courts respecting divorce, and setting
up a regular court of law, the Divorce and Matrimonial Causes
Court, to deal with questions between husband and wife. The
passing of the Divorce Act was strongly contested in both Houses
of Parliament, and was secured at last only by Lord Palmerston’s
intimating very significantly that he would keep the Houses
sitting until the measure had been disposed of. Mr. Gladstone,
in particular, offered to the Bill a most strenuous opposition.
He condemned it on strictly conscientious grounds. Yet it has
to be said, even as a question of conscience, that there was
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divorce in England before the passing of the Act, the only
difference being that the Act made divorce somewhat cheaper,
and easier. Before it was a luxury of the rich; the Act
brought it within the reach of almost the poorest of Her
Majesty’s subjects. The question really was, whether the remedy
should be high-priced or comparatively inexpensive. One
advantage it certainly gained us. “It put an end,” says
McCarthy, in his “ History of Our Own Times,” * to the divorce
debates that used to take place in both Houses of Parliament.
When any important Bill of divorce was under discussion, the
members crowded the House, the case was discussed in all ita
details as any clause in a Bill is now debated ; long speeches were
made by those who thought the divorce ought to be granted and
by those who thought the contrary, and the time of Parliament
was occupied in the edifying discussion as to whether some un-
happy woman’s shame was or was not clearly established. In one
famous case, where a distinguished peer, orator, and statesman
sought a divorce from his wife, every point of the evidence was
debated in Parliament for night after night. Members spoke in
the debate who had known nothing of the case till the Bill came
before them. One member, perhaps, was taken with a vague
sympathy with the wife. He set about to show that the evidence
against her proved mnothing. Another sympathised with hus-
bands in general, and made it his business to emphasize every
point that told of guilt in the woman. More than one earnest
speaker during those debates expressed an ardent hope that the
time might come when Parliament should be relieved from the
duty of undertaking such unsuitable and scandalous investiga-
tions. It must be owned that public decency suffers less by the
regulated action of the Divorce Court than it did under this
preposterous and abominable system.”

The success of the scheme greatly depended on the judge
who was to exercise the new jurisdiction.

The choice fell fortunately on Cresswell. He was at once an
able lawyer, a man of the world, and a thorough gentleman, and
in his hands the experiment answered admirably. Perhaps the
only anomaly was that a bachelor, a8 Cresswell was, should pre-
side in & court for the settlement of matrimonial differences.
Lord Campbell began to be afraid that the Court would be only
too successful. “I have been sitting two days in the Divorce
Court,” he says, ‘“ and, like Frankenstein, I am afraid of the mon-
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ster I have created (the new jurisdiction arises from the report of
a Commission over which I had the honour to preside)}. Upon an
average I believe there were not in England above three divorces
a year @ vinculo matrimonis, and I had no idea that the number
would be materially increased if the dissolution were judiciously
decreed by a court of justice instead of being enacted by the
Legislature. But I understand that there are now 300 cases of
divorce pending before the new court. This is rather appalling.
In the first place, the business of the court cannot be transacted
without the appointment of fresh judges, and there seems some
reason to dread that the prophecies of those who opposed the
change may be fulfilled by a lamentable multiplication of
divorces, and by the corruption of the public morals.”

A mole-hill—* the little gentleman in black velvet ’—ended
our greatest king, a horse’s stumble the greatest prime minister,
and the ablest bishop of this century. A pair of runaway horses
brought Cresswell’s career of usefulness to a premature close.
On July 11th, 1863, he was riding down Constitution-hill when
he was knocked down by Lord Aveland’s horses, which had
bolted, frightened by the breakdown of the carriage they were
drawing. His knee-cap was broken, and he was removed to St.
George’s Hospital, and thence to his house in Prince’s-gate. The
fracture was not serious, but the shock proved too much for his
constitution, and he died a little more than a fortnight after the
accident.—Valde deflendus.

Talk, said a lively contemporary of Cresswell’s, of the House
of Commons as a powerful body, but what does the House of
Commons represent except a parcel of miserable county voters
and £10 freeholders, whilst Sir Cresswell Cresswell represents
five millions of English wives and mothers. It was a difficult
and delicate jurisdiction. He had not only to administer the
law, but to make it—to fill in in detail the outline of the Divorce
Act—to do for matrimonial law what Lord Mansfield did for
mercantile law, and Dr. Lushington for maritime law. How
well he did his work will be seen in the four volumes of Swabey
and Tristram’s Reports. He upheld the sanctity of marriage
while he vindicated the rights of outraged spouses.

At an early stage of his administration he had to determine
the applicability of the canon law, and he adopted without
hesitation the opinion of Chief Justice Tindal, in Reg. v. Millis
(10 CL & Fin. 534), that the canon law of Europe does not and
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never did form part of the law of England. Hope v. Hope
(1 Sw, & Tr. 94) is an instance. It was a suit for the restitution

“of conjugal rights by a wife. Both spouses had been guilty of

adultery ; but by the canon law Paria crimine mutua compensa-
tione delentur: in other words, the guilt of each being the same,
their mutual delinquencies cancel one another. Sir Cresswell
refused to follow this curious doctrine “to subtract crime from
crime and there remains nothing but innocence,” and disallowed
restitution. His explanation of ‘‘ condonation ” is inmstructive,
Condonation, he says, “ means a blotting out of the offence
imputed so as to restore the offending party to the same position
he or she occupied before the offence was committed.” The term
forgiveness does not fully express the meaning of condonation.
A person may forgive in the sense of not meaning to bear
ill-will or not seeking to punish, without at all meaning to
restore to the original position. If you have a clerk or a servant
who has robbed you, you might forgive him and say “ I forgive
you,” without having the slightest intention of replacing him
in your service or of restoring him to the position he had for-
feited. I take it condonation would mean more than this, To
use the language of Lord Stowell, it is like releasing a debt; it
makes the debt as if it had never existed:” (Keats v. Keats,
1 8Bw. & Tr. 346). In the recent case of Bernsiein v. Bernstein
(69 L. T. Bep. N. 8. 513; (1893) P. 292) the Court of Appeal
had to consider whether knowledge was necessary to condonation.
Cresswell was clear that it was not. A man may condone
whether he knows of the offence or not, in this way: he may say,
“1 have heard stories about my wife. A. and B. have told me
she has committed adultery. I can hardly believe it, and
whether guilty or not I will take her back.”

Among his other decisions may be noticed that the admissions
or confessions of the respondent are not admissible evidence
against the co-respondent (Fredale v. Ford, 1 Sw. & Tr. 305) ; that
the disability of a nativeborn English subject to contract
marriage with a deceased wife’s sister applies equally to s
naturalised subject (Mette v. Mette, 1 Sw. & Tr. 416); that the
marriage of a domiciled Englishman cannot be dissolved by the
sentence of a Scotch court (Tollemache v. Tollemache, 1 Sw. &
Tr. 561) ; that desertion to be such in law must be without the
consent of the spouse who relies upon it (Ward v. Ward, 1 Sw. &
Tr. 185) ; a husband’s being away in search of employment does
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ot constitute it (Cudlipp v. Cudlipp, 1 Sw. & Tr. 229); that
HYodily injury, reasonable apprehension thereof, or injury to
health, are the general tests of legal cruelty (Tomkins v.
Tomkins, 1 Sw. & Tr. 168).

In Du Terreauz v. Du Terreauz (1 8w. & Tr. 655) a young
lady of sixteen had eloped with her French music master; that
is to say, she had gone out, in the way familiar to novel readers,
ostensibly for her morning walk, but really, of course, to church,
and returned married and in tears. The parents finding a music
master of thirty-six an undesirable parts, sent the imprudent
young lady to the Continent for a few years, and the music
master consoled himself by marrying someone else. This was
lucky, but had the petitioner disentitled herself to relief by
separating herself *“ without reasonable excuse ” within 20 & 21
Viet. c. 85, s. 31?7 The court said no, for she had been
entrapped. The warning, perhaps, is hardly wanted. Aurora
Floyds are gone out of fashion; young ladies, even of sixteenm,
whether we regret it or not, are much too worldly-wise to commit
these romantic escapades now.

r2
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WHEN a Scotch gentleman once remarked to Dr. Johnson that
Scotland had a great many noble wild prospects, the doctor
replied, “ I believe, sir, you have a great many. Norway, too,
has noble wild prospects, and Lapland is remarkable for prodi-
gious noble wild prospects. But, sir, let me tell you the noblest
prospect which a Scotchman ever sees is the high road that leads
him to England ”—a sally, says Boswell, greeted with great
laughter. Of all those—and they are many—who have travelled
this road, there never was a more successful invader than John
Campbell. His father was a Scotch minister and would have
had him one too, but young Campbell had no wish to ““ wag his
pow in a pulpit.” ‘I think,” he writes to his sister, *“ that when
the path to wealth and fame is open for any man, he is bound
for his own sake, but much more for the sake of his friends, to
enter it without hesitation, though it should be steep and rugged,
and strewn with thorns. I declare to you that I have scarcely
a doubt I should rise at the English Bar, even to the Lord
Chancellorship.”

From his 9s. a week lodging in Tavistock-row he goes on : —

“When I am in low spirits and sitting alone in my gloomy
garret, I contemplate with pleasure the idea of a settlement in
the Church. I spurn it when I hear the eloquent addresses of
Law, of Gibbs, of Erskine, and while my heart burns within me
a secret voice assures me that if I make the attempt I shall be as
great as they. Whether this impulse is the admonition of God
or the instigation of the Devil we shall discuss at length when
we meet.”

“In about six years (!) after I am called to the Bar I expect
to have distinguished myself so much as to be in possession of a
silk gown and a seat in Parliament.”

“ There is nothing like aiming at something great.”

o
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As you cannot live, however, on prospects, however brilliant
and assured, young Campbell, pending the silk gown, got an
engagement on the Morning Chronicle as Parliamentary reporter
and dramatic critic; at the same time he studied law hard in the
<chambers of Tidd, the celebrated special pleader.

Drilling with the Bloomsbury and Inns of Court Volunteers
—Buonaparte was then threatening our coasts—and a modest
balf-pint of cider at the Cider Cellars, Maiden-lane, Covent-
garden, supplied him with sufficient recreation. He soon found,
however, the difficulty of combining newspaper work with prac-
tice, and he gives an amusing instance. ‘‘ On one occasion, when
“ Romeo and Juliet’ was acted at Covent Garden, I was obliged
to stay and draw a long and difficult plea, which must be on the
file next morning to prevent judgment being signed. For the
first and only time of my life I wrote a conjectural criticism,
without having witnessed the performance, and I commented
upon the Monument Scene as it is in S8hakespeare, where Romeo
dies from the poison before Juliet awakes from her trance.
Having handed this to the printer, I proceeded for a little relaxa-
tion to the Cider Cellars in Maiden-lane. There, to my horror
and consternation, I heard from a person who had been present,
that this scene was that night represented according to the altera-
tion by Cibber, who makes Juliet to wake while Romeo is still
alive, but after he has swallowed the poison, which, in his ecstasy
at her revival, he forgets till he feels ite pangs. I ran to the
Morning Chronicle office, altered my criticism, and introduced a
compliment to the spirited and tender manner in which Romseo
exclaimed, ‘ She lives, she moves, and we shall still be happy.’”

Among Tidd’s pupils, besides Campbell, were Lyndhurst,
Denman, and Cottenham—a glorious galaxy of genius—but
Campbell seems to have commanded his confidence in a peculiar
degree. “ A barrister,” Tidd used to say, “ setting out without
connections was like an attempt to launch a ship without water.”
Connections Campbell had none, and very glad he was, therefore,
when the chance offered, to devil for Tidd for a small remunera-
tion while waiting for clients of his own. It was to Tidd’s
friendly help at this juncture, and the experience which he gained
in his chambers, that Campbell always ascribed his ultimate
success. His call was a proud moment. ‘I have retained a
hairdresser,” he writes to his brother, “ to caulifiower my head,
and he has improved me 25 per cent. I look devilish knowing jn
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my gown, wig, and band, as you shall see when Wilkie’s portrait
reaches you.”

Spite of the cauliffowering process and his knowing look, his
progress was extremely slow, and he had many a fit of despon-
dency, many a severe shock to his vanity. “ Vivendum et
moriendum est mihi ignoto,” he sighs. It was about this time
that he conceived the idea of his Reports. We were then
engaged in war with France, and new questions were every day
arising between underwriters and merchants, shipowners and
shippers, consignors and English factors; questions as to block-
ades and violations of neutral commerce. On these and many
similar questions Lord Ellenborough was then making the law,
and Campbell justly thought that the reports of these decisions
at Nisi Prius would be acceptable to the Profession, but he took
the liberty of sitting on appeal from Lord Ellenborough. One
dare hardly imagine the language that irascible old judge would
have used had he known that, when Campbell arrived at the end
of his fourth and last volume, he had “ a whole drawerful of bad
Ellenborough law.”

One novelty which Campbell introduced into law reporting
was that of giving the names of the attorneys engaged on both
sides. Anyone who desired to get the details of a case could thus
do so. This furnished a plausible reason, but the practice had
the further merit that it led to ‘‘ useful introductions,” a merit
to which Campbell was by no means insensible.

“ I shall try,” he writes to his brother, ‘“ and remember con-
stantly your precept, ‘ Push on,’” and he did. No one ever
studied with a keener eye the art of self-advancement. “I am
considered ‘ a plodder.” Shall I ever be able to show that I make
myself a slave for the sake of power and distinction?”

Besides ingratiating himself with the Bench and the attorneys
through his Reports, he was an indefatigable holder of briefs for
other men. As his own briefs grew more numerous, he removed
to 4, Paper-buildings, first floor, the most pleasant situation, he
says, in the Temple, and he hugs himself with the reflection that
“ The attorneys as they pass will say: ‘Ah! he is getting on.
He must know something about it. We will try him.””

He saw the value of good social influences, and straightway
set himself at thirty-five to learn to dance: “I waited on a cele-
brated artist from the Opera House (Chassé, Coupé, Brisé, one!
two! three!), and devoted one whole Long Vacation to the art.
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I did not engage in special pleading with more eagerness. I
went to my instructor regularly every morning at ten, and two
or three times & week. I returned in the evening. You may be
sure I was frightened out of my wits lest I should be seen by
anyone I knew. My morning lessons were private, but to learn
figures it was, of course, indispensably necessary to mix with
others. I met several dancing-masters from the country, dashing
young shopkeepers, ladies qualifying themselves for governesses,
&c. If you were to see me perform you would call me le dieu de
la danse. Seriously, I conceive I am qualified to join the most
polite assemblies. Instead of shunning I shall now court oppor-
tunities of figuring upon the light fantastic toe. In short, I
mean to become un beau gargon/ Heaven knows but this
dancing-master may be the means of giving you a daughter-in-
law ”"—he is writing to his father—‘ before the year is out. If
a pretty girl, of respectable connections, should fall in love with
my brisés, I should have no objection to make her my partner
for life.”

He could afford to marry, for he was now making £2000 a
year, but here again business was present to his thoughts. *If
I am to marry, what ought I to aim at: wealth, birth, or
beauty!” Fortunately, he had not to decide between these
various competing claims, for he found all united in the person
of Miss Scarlett. Twice he proposed, and twice he was rejected.
It was a great blow, for he was genuinely in love now. However,
he could say, like Gibbon under similar disappointment, “ I feel
dearer to myself for having been capable of this elegant and
refined passion,” and he tried hard to crush all thoughts of love
and tenderness by writing about contingent remainders and
executory devises; but speaking to papa Scarlett one day about
opportunities of distinction, Scarlett remarked that a man need
not complain of the want of opportunities who does not avail
himself of those he has. Campbell pondered the words—thought
he found in them a hidden significance, and persevered with his
suit. Soon he was again at Miss Scarlett’s side, riding round
the Regent’s Park in white duck trousers, a buff waistcoat, and
olive-coloured morning frock coat, or showing her the woolsack
which he meant to occupy; and lo! anon he is the accepted lover,
and in gransports of delight, the prelude to & happy wedded life
of forty years. It is pleasing to read of this love of Campbell
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for his wife, for his children, and his home. It shines in every
page of the memoirs; it redeems all the defects of his character.
In his public and professional life Campbell may have been too
much of a self-seeker—his contemporaries seem to have been
rather unfair, and to have put the worst construction on all he
did—but in all that related to the * charities at home”
Campbell, like Othello, was of & ‘ constant, noble, loving nature.”

“ The season being over,” he says, “ I forgot all the mortifica-
tions in a delightful tour with my wife and two eldest daughters.
‘We crossed over to Antwerp and proceeded by Liege and Aix la
Chapelle to Cologne. The rapture of the girls when they first
beheld the broad and rapid Rhine of which they had read and
heard so much, and the sweet kisses they bestowed upon me for
showing them such delightful scenery, gave me more true pleasure
than I could have derived from official station, however eminent.”
He was now not only the leader of the Oxford Circuit, working
“like a. galley slave ” at his profession, but a potent voice in
Parliament. To be a judge, to wear a red gown, and to be
trumpeted into an assize town was not the way his ambjtion
soared. “I should have no particle of pleasure in being stared
at and called my Lord "—he refused a judgeship, indeed, more
than once—‘‘ what I should like, above all things, would be to
be in the House of Commons and to bring in Bills for the
improvement of the law; and this he did, and rendered noble
service to our law. We are familiar with the one small measure,
Lord Campbell’s Act, associated with his name; but few realise
that we owe to his learning, acuteness, and industry a whole
catalogue of useful Acts—the Statute of Limitations (3 & 4 Will.
4, cc. 27 and 42), the Fines and Recoveries Act, the Dower Act,
the Act for the Amendment of the Law of Inheritance, the
Municipal Corporations Act, 1835, the Newspaper Libel Act, the
Prigsoners’ Counsel Act, the Obscene Publications Act, and many
others. He amply earned—whatever detraction may say—the
honours which were bestowed upon him, and they were great.
To be successively Lord Chancellor of Ireland, Lord Chief Justice
of England, and Lord High Chancellor, is an unrivalled judicial
record. Greville calls the affair of the Irish Chancellorship “ an
outrageous job,” but Campbell knew nothing of Plunket’s
enforced retirement, and magnanimously renounced his right to
the pension of £4000, though doing so left him ‘without a pro-
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fession or a salary. It was during this period of comparative
Jeisure that he wrote his celebrated * Lives of the Chancellors,”
following them up with the “ Chief Justices.”

His success a8 Lord Chief Justice was complete.

* Martin told me (says Greville) that he never heard anything
better than the way in which Lord Campbell disposed of a variety
of cases, motions for rules mostly, which were before him on
Monday last. Baron Parke, too, who did not smile on the
appointment, said he was doing very well. He is not popular,
end he is wanting in taste and refinement, but he is an able
Jawyer ”—a most able lawyer, though perhaps somewhat over-
bearing and irritable. Edwin James had on one occasion been
trying to introduce irrelevant matter into a case. As he folded
-up his brief, after a long struggle with the Chief Justice, Serjeant
Robinson heard him say, “ I will retire, my Lord, and no longer
trespass on your Lordship’s impatience.”

Fitzjames Stephen, then on the Midland Circuit, was “ over-
powered with admiration at Campbell’s appearance. He was
thickset as & navvy, as hard as nails, still full of vigour at the
age of seventy-six, about the best Judge on the bench, and looking
it for ten or twelve years’ more work.”

Campbell, though a Bcotchman, had a shrewd and poignant
‘wit, and it makes his memoirs capital reading.

“ I'fired off a successful joke the last day of term. There was
an ancient saying that there should be nothing but what is short
the last day of term. On this occasion a barrister was arguing
that a writ of error would not lie, and he said, ‘ My Lords, I
aintain that the proper course would have been an audita querdla
{a laugh from the Bar). In spite of that laugh, my Lords, I do
again assert that the proper course would have been an audita
querdla (redoubled laughter).” Chief Justice Campbell: ¢ Mr. C.
remembers the rule that everything is to be short the last day
of term (prodigious applause). There has always been a great
disposition to laugh at the jests of the Chief Justice. I have
several times sneered at this in my “ Lives,” but I have now the
‘benefit of it.” ”

“While I was sitting talking,” says Mrs. Stowe in her
Sunny Memories, ‘“Lord Shaftesbury brought a gentleman
and lady, whom he introduced as Lord Chief Justice Campbell
and Lady Stratheden. Lord Campbell is a man of most dignified
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and imposing personal presence. Tall, with a large frame, a
fine high forehead, and strongly marked features. Naturally
enough I did not suppose them to be husband and wife, and
when I discovered that they were so, expressed a good deal of
surprise at their difference of titles; to which she replied she did
not wonder we Americans were sometimes puzzled among the
number of titles.”

Apropos of this, there is a story told of Chief Justice
Cockburn, that he was in the habit of going down on Sundays
to Richmond or elsewhere with a woman, and generally a
different one, and the landlady of the inn he went to remembered
that Sir A. Cockburn always brought Lady Cockburn with him,
but that she never saw any woman who looked so different on
different days. This gave rise to another story: When Lord
Campbell went to some such place with Lady Stratheden (who
had been raised to the peerage before her husband) the mistress
of the house said Sir A. Cockburn always brought Lady Cockburn
with him, but that the Chief Justice brought another lady, and
not Lady Campbell.

Here is a glimpse of his life as Chief Justice: —

“ I never rise in the morning to study, but get up to read the
pewspapers. By half-past eight we have prayers, and all break-
fast together. Next I mount my horse to ride down to West-
minster, through Kensington Gardens, Hyde Park, Constitution
Hill, the Mall, or Birdcage Walk, my dear daughter usually accom-
panying me. I am the first in the judges’ robing-room. In drop my
lagging puisnes, and after a little friendly gossip we take our
places on the bench. Here we sit from a few minutes past ten
till about half-past four. I go to the House of Lords when it
sits, continuing there till about six or seven, when their Lord-
ships generally adjourn. I walk or ride home, and have a
mutton chop, or some such repast ready for me, never taking
above two glasses of wine. About eight the whole family meet
at tea—a most delightful meal. I hate great dinners, although
I am obliged to submit to them sometimes, both at home and
abroad. In the evening I write judgments, or look into the
Crown or Special papers for the following day, going to bed
about one.”

At seventy-nine (1859) he was made Chancellor. He held
the office for two years, when he was found one Sunday morning
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dead in his chair, from the bursting of one of the great arteries
of the heart. The very day he died he had sat in court, and
attended a Cabinet Council, dying, as he had lived, in harness.

His judgments as Lord Chief Justice will be found in the
four last volumes of Queen’s Bench Reports, the nine volumes of
Ellis and Blackburn, and Ellis, Blackburn, and Ellis; his House
of Lords speeches are in Clerk and Finnelly, and his criminal
decisions in Bell and Dearsley’s Crown Cases—a vast contribution
to English law impossible to summarise. Among the most
remarkable of the criminal cases that came before him was the
trial of Palmer, the poisoner, and of Constance Kent.

Solicitors are so often employed as investors of money that it
is well to remember the distinction drawn by Lord Campbeil in
Harman v. Johnson (2 E. & B. 61), that a solicitor receiving
money for the purpose of investing it as soon as he can meet with
a good security is not an act within the scope of his ordinary
business, and therefore will not render a partner liable; if the
money is deposited to be invested on a particular security it is
different.

Humfreys v. Brogden (12 Q. B. 739) is a case of first-rate
importance. In it Lord Campbell delivered a very learned judg-
ment, declaring the well-known principle that at common law the
owner of the surface is entitled to support from the subjacent
strata, and may recover damages from the mine owner if he lets
down the surface, however carefully he works.

In Brass v. Maitland (6 E. & B. 70) Lord Campbell held that
there is an implied undertaking on the part of shippers of goods
on board a general ship that they will not deliver to be carried
on the voyage packages of a dangerous nature without notice.
Gott v. Gandy (2 E. & B. 845) affirms a melancholy truth, that
the landlord of premises, whatever be their state, is under no
legal liability to repair on the request of his tenant.

“ 8o strong is the legal presumption of legitimacy, that if a
white woman have a mulatto child, although the husband is.
white and the supposed paramour is black, the child is presumed
legitimate if there were opportunities for intercourse.”

In Levy v. Green (8 E. & B. 575) certain crockery was
ordered of a manufacturer, and the manufacturer sent a crate
containing the crockery, together with other crockery which was-
not ordered. Was the vendee right in refusing acceptance?
Lord Campbell and Mr. Justice Wightman thought so, though.
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Justices Coleridge and Erle dissented. Campbell points out
that, if the vendee in such a case silently takes the goods sent,
he will be taken to have accepted the whole, and to be liable for
the price; to avoid it, at least, he must write to the vendor, and
the vendor has no right to cast such an obligation upon him.
The point is a practical one, because shopkeepers are by no means
unwilling to foist their goods on a customer in this way.

Dogs, strange to say, are not the subject of larceny at common
law, because, according to the wisdom of Lord Hale, they do not
serve for food. Btealing them is, however, now larceny by
statute; but still in Robinson’s case (Bell's Cr. Cas. 34) Lord
Campbell held that a dog was not a chattel so as to render a
‘person who obtained it by false pretences liable under 7 & 8 Vict.
c. 29, e 53.

It is a small point, but it is satisfactory to kmow that
dominoes is not an unlawful game: (Reg. v. Ashton, 1 E. &
B. 286).
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MR. JUSTICE PATTESON.

-BisHOP SELWYN mentions with some amusement how he was
known at one time as the brother of Lord Justice Selwyn, and
then as time went on how the Lord Justice came to be spoken of
as ‘ the Bishop’s brother.” Something like this has happened
with Mr., Justice Patteson. The fame of his son, the noble
minded missionary bishop of Polynesia, has eclipsed or obscured
that of the father. Yet Mr. Justice Patteson is one of those
judges of whose ‘ unsullied ermine” England is most justly
proud. A great English jurist said of him that he never saw
any man in whom the moral and intellectual qualities which go
to form a perfect judge were combined in the same degree—high
praise. This fine balance is what we want. Be temperate in all
things and * Incumbste remis”’ summed up a wise man’s advice
to young men. Both were characteristic of Patteson. Actually
and metaphorically he bent to the oar. Among * the sprightly
race "’ of Eton, who, in Gray’s words,
Delight to cleave
With pliant arm the glassy stream,
Or urge the flying ball,

Patteson was foremost. On and in the river, in the fives court,
and in the cricket field his fine physique, his quick and true eye
made him unrivalled. We are accustomed to see athletes on the
Bench or leaders of the Bar, and we have learnt to set a just
value on such physical vigour. It means a presence which
dignifies the law coram populo, and gives nerve in trying emer-
gencies; it means, too, the mens sana, and what goes with it—
good temper, patience, courtesy. All this Patteson had.

“Old Patteson” was his affectionate soubriquet among his
schoolfellows. He thought he had been instrumental in getting
a schoolfellow into trouble, and he sat up all night to do his
imposition for him—the translation of Locke on the Human
Understanding.
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His master of the law, when he had once made up his mind
for the Bar, was Littledale, one of the most learned, acute, and
simple-minded of men—afterwards a member of the Court of
King’s Bench, at a time when, as Campbell said, that court
presented the beau ideal of a court of justice. Deep learning
often brings with it defects of over-subtlety or over-caution.
We see it often now, but it was worse in those days of techni-
calities and special pleading. Littledale suffered from this com-

laint. In drawing, for instance, an indictment for murder
which had been committed with a double-barrelled pistol, he
spent many hours in endeavouring to invent some form of words
by which to cover the possibility of the fact of the ball having
issued from either barrel.

Papers had been left with him for an opinion, and remained
with him for many months. When they were called for, Littledale
intimated that he thought an action might possibly lie. The
clerk thanked him and added, ¢ The fact is, sir, that an action has
already been brought, and judgment has been recovered.” But
you may learn a man’s excellencies without his foibles, and
Patteson did so in Littledale’s chambers. One day a singular
man entered the pupils’ room for the first time, and presently
announced to his companions that he had come there not only to
qualify himself as a special pleader, but to study and elucidate
the principles of law. The pupils smiled at his presumption, but,
as Mr. Justice Patteson used to say, “ We were wrong. He has
really done what he proposed.”” The presumptuous pupil was
John Austin.

One little circumstance speaks volumes for his assiduity. He
had been engaged to his cousin, Miss Elizabeth Lee—his first
wife—for four years. In 1818 he married her. He went into
Norfolk on a Saturday, was married on Monday, reached town
that night, and was in chambers as usual on Tuesday, sitting at
the feet of his other mistress, the law. We should have preferred
a little more romance, even in a lawyer. Perhaps the best monu-
ment of his learning and industry is the edition of Saunders,
annotated by him and Vaughan Williams, commonly known as
“The Pleaders’ Bible.”  This method of bookmaking—notes
upon notes—may not commend itself to our modern ideas, but
the book is a rich mine of law. Of course he had his sensational
episode. In Rennell v. Bishop of Lincoln (7 Barn. & Cress. 113)
he maintained the proposition of law—which 8ir Thomas More
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might have used as a thesis to puzzle the wiseacres of Bruges
instead of his ““ Averia capta in withernamia sunt irreplegibilia ”
—that when a prebendary having an advowson in right of his
prebend dies while the church is vacant his personal representa-
tive has the right of presentation for that turn. At the close of
Patteson’s argument Mr. Justice Bayley threw down to the
<ounsel from the bench a note in these terms:—* Dear P.—Per
Chief Justice Tenterden: ‘ An admirable argument; shows him
fit to be an early judge.’”

Tenterden’s prediction was very soon verified. Within three
years Patteson was raised to the Bench at the exceptionally early
age of forty. He sat on the bench for over twenty-one years,
under three chiefs, Tenterden, Denman, and Campbell. “ I dined
yesterday,” says Campbell, ‘“ with my brother Patteson, to cele-
brate his entrance into the twenty-first year of his judgeship. He
was appointed when I declined Lyndhurst’s offer in 1830. We
had a very jolly day, Lyndhurst himself being present, with six
other judges whom he had made, and all excellent ones. I told
him that his appointment, of good judges would cover the multi-
tude of sins. He said he had some thoughts of dying a Whig
that I might deal mercifully with him, and asking me to drink
wine with him, he declared that all enmities between us down
to that moment were to be considered as buried and forgotten in
the champagne. He has recovered his sight, and though he
touches eighty he is as brisk as a bee.”

Campbell, Patteson’s last chief, said of him that  he never
forgot anything,” and two anecdotes are preserved by a writer in
the Law Magazine illustrative of the retentiveness of his memory.
Upon circuit one day a witness appeared in the box with a nose of
remarkable length. Presently one of the junior barristers wrote
down an excellent Greek epigram, which, having passed muster
with the Bar as an original production, was handed up to the
presiding judge, Mr. Justice Patteson. Unhappily for the young
barrister, the judge had read not only the epigram in an old
collection, but two translations of it into English. He at once
wrote down the name of the collection and both the translations,
and then, to the confusion of the pseudo author and the amuse-
ment of his legal friends, he handed the paper back. Of
course the ambitious youth who had been convicted of this
sharp practice was bantered not a little and felt somewhat
confused. Recovering himself, however, he presently retorted,
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“ Why, none of you would have detected me had it not been for
my Lord on the bench.” Patteson was indeed an excellent
scholar in an age of scholars, and would turn out & copy of witty
and elegant Latin verse while he was waiting his turn to give
judgment.

The other anecdote is this: At a public dinner at which the
late Duke of Sussex presided, Mr. Justice Patteson sab on the left
hand of the chairman and the Bishop of —— on his right. The
wine was of peculiar excellence, and dpropos of its merits the
Duke asked his right reverend friend upon his right in what part
of the Bible it was said of wine that it * cheereth both God and
man$” The Bishop, knowing probably that the Duke was not
less celebrated for his love of good cheer than for the number and
rarity of the editions of the Bible in his possession, somewhat
timidly suggested that the passage to which his Royal Highness
alluded was in the Book of Psalms, where the exact words are
“ wine that maketh glad the heart of man.” “I have puzled
the Bishop,” exclaimed his Royal Highness with infinite glee,
and turning to his left-hand neighbour he put the question to
him. The judge, however, with his usual accuracy of recollec-
tion, at once replied, *“ I think that the passage in question will
be found in Jotham’s parable.”” *“ By ——!” exclaimed his
Royal Highness, with a strength of asseveration worthy of the
quarter-deck of other days, “ the judge has beaten the Bishop.”
And presently, turning to Mr. Justice Patteson, he agked him how
he happened to remember the quotation. ‘ Your Royal High-
ness, no doubt, remembers,” said the judge, with a humorous
twinkle, ¢ that the passage is to be found in the Book of Judges.”

Mr. Gladstone recently told us that when someone condoled
with the late Sir Andrew Clark on the approaching end of his
vacation, the distinguished physician warmly replied, ‘ Sir, I
love my profession.” Patteson loved his profession—the law;
loved it so well that he was afraid he might like to go on sitting
on the bench and solving delightful legal problems long after his
increasing deafness made it expedient in the public interest thab
he should retire. 8o he exacted a promise from a friend that he
would tell him directly be thought his want of hearing really
unfitted him for sitting in court. The time came when it did,
and Patteson thankfully accepted and acted on his friend’s advice.

There have been many farewells by retiring judges, and much
“ moaning of the Bar” thereat; but it was more than the con-
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ventional leave-taking—it was a deeply impressive scene—when
Sir Alexander Cockburn, the then Attorney-General, rose to
express, with an eloquence peculiarly his own, the deep and tender
sentiments of esteem and veneration felt by all the members of
the Profession for the aged Sir John; and no less affecting were
the words in which the old judge asked pardon for what he
thought his shortcomings. “I am aware,” he said, “ that on
some, and I fear too many occasions, I have given way to com-
plaints and impatient expressions towards the Bar and the
witnesses in court as if they were to blame, when in truth it was
my own deficiency, and heartily sorry have I been and am for
such want of control over myself. I have striven against its
recurrence earnestly, though not always successfully.” He had
no cause for such self-reproach, but, if he had, we may say, as
Burke said of Johnson, ‘‘ It is well for a man, sir, if, at the end of
his life, he has nothing worse to look back on than a little
roughness of manner.”

His home was Feniton Court, Honiton. ‘* Patteson’s place,”
said Denman, “ is really magnificent, with a fine long avenue, and
a charming undulation of ground.” He had lost his first wife,
but in 1826 he married again, a most admirable woman, Frances
Coleridge, niece of the poet, and sister of his brother judge and
life-long friend, Sir John Taylor Coleridge. One day Selwyn, the
Bishop of New Zealand, came on a visit to Feniton Court, and
said to Lady Patteson, her little boy standing by, “Lady
Patteson, will you give me Coley?” It was said, as such things
are, hardly seriously, but it made a deep impression on the boy,
and when, years after, the Bishop renewed his offer, young
Coleridge Patteson felt that his call had come, and spoke his
wishes to his father. We only mention the incident here because
it throws a light on the fine character of the old judge. 8ir John
was startled, but at once said, “ You have done quite right to
speak to me and not to wait. It is my first impulse to say ‘ No,’
but that would be very selfish.” Still the struggle was a hard
one. ‘I can’tlet him go.” “ God forbid I should stop him.” To
the Bishop he spoke of the great comfort he had in this son, cut
off as he was by his infirmities from so much of society, and
enjoying the young man’s coming in to talk about his work.
“ But there,” he added, “ what right have I to stand in his way?
How do I know that I may live another year?” And as the
conversation ended, “ Mind,” he said, “I give him wholly, not

L
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with any thought of seeing him again. I will not have him
thinking he must come home again to see me.”

“Sir John Patteson,” as Sir John Taylor Coleridge wrote,
“has left few literary monuments to record what his intellectual
powers were; even in our common profession the ordinary course
and practice are so changed that I doubt whether many lawyers
are familiar with his masterly judgments.” The lament is true;
but there are some changes over which we cannot drop a tear.
Thus in Reg. v. Bissett (1 Cox C. C. 148) Mr. Justice Patteson
held, as the law then stood, that, in setting out a former convic-
tion in an indictment for uttering counterfeit coin, a variance in
the name of one of the magistrates before whom the previous
trial had been held was fatal. On the other hand, stating the
day in the indictment to be “ in the seventh year of our Sovereign
Lady Victoria the Fourth "’ was held not fatal, * Fourth ” being
mere surplusage (Reg. v. Bevis, 1 Cox. C. C. 27)—it came, by the
way, of using a William the Fourth form—curious and interesting
points; but what we feel on reading such things is, that on
subtleties like these life and liberty ought not to hang.

Ayre v. Craven (2 Ad. & Ell. 2) indicates an anomaly which
still exists in our law—to wit, that an action does not lie for
imputing adultery to a medical man because such imputation
does not go to his professional skill; just as you may say of a
lawyer he has no more wit than a jackanapes, but you must not
say he has no more law than a jackanapes. In fact, we know
that nothing could be more damaging to a doctor in his profession
than such a charge. The inadequacy of this professional criterion
was well illustrated in the recent case of Alezander v. Jenkins
(66 L. T. Rep. N. 8. 391; (1892) 1 Q. B. 79), where the imputa-
tion was one of drunkenness against a town councillor. Drunken-
ness, like licentiousness and swearing, was once admired as a
gentlemanly failing, but it has quite ceased to be looked on in
that light; and even in regard to swearing, we doubt whether
there are many young ladies to-day to agree with the Scotch
lassie who, while lamenting her brother’s addiction to the habit,
admitted that swearing was “ a great set off to conversation.”

Sutton v. Tatham (10 Ad. & EIl 27) lays down a principle
which has been recognised in many recent cases, that a person
who employs a broker on the Stock Exchange gives him authority
to act in accordance with the rules there established, though such
principal may himself be ignorant of the rules. Reg. v. Stewart
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(12 Ad. & Ell. 773) affirms the proposition, that every person
dying in this country (and not within certain ecclesiastical pro-
hibitions) is entitled to Christian burial. The subject of this
leading case had died in a hospital. Her husband could not,
and the hospital would not, bury her; there was no obligation on
the overseers to do so under the Poor Law statutes of Elizabeth,
80 the Court had to discover the good old common law that, when
a pauper dies in any parish house, or union, that circumstance
casts on the union the duty to bury such pauper. By this same
fine old common law there is an obligation on parishioners, of
which all are not aware, to repair the body of the parish church,
and this is not voluntary, but absolute and imperative: (Burder
v. Veley, 12 Ad. & Ell. 233).

It was at one time supposed—and still is by a good many—
that, if a person who is not a medical practitioner takes upon
himself to prescribe for a patient, and the patient dies, the
prescriber would be amenable to the law. But this is not so. If
the prescriber does his best, but, owing to some unfortunate
mistake, the patient dies, he is not any more amenable to the law
than a regular practitioner. There must be gross rashness or
want of caution, so Mr. Justice Patteson held in Reg. v. Salmon
(unreported). This is too encouraging to the amateur doctor—
worst form of all amateurism. When we find that the prisoner
in the case in question had prescribed twenty of No. 1 of
Morrison’s Pills at night and twenty of No. 2 in the morning, we
feel the jury could hardly do anything else but find him guilty,
though they recommended him to mercy.

L2



.
]
y
.
-

)
.-
>
>
N
-
>
e,
ad

.
v
]
-
-
3
.-
.

SEREMIEYETOOY A

LORD WESTBURY.

OnE day in October, 1814, a struggling country doctor, Dr.
Bethell, of Bradford-on-Avon, took his son Richard, aged four-
teen, to Oxford to Wadham College, and presented him to Dr.
Tourney, the Warden, for matriculation. On seeing the small,
eager-faced boy in his round jacket and frilled collar, Dr. Tourney
turned to the father and remarked that children were not
admitted to the college. ‘ You will not find my son a child, sir,
when .he is examined; moreover, he has determined to win a
scholarship for himself,” was the reply. ““ What! ” exclaimed the
astonished Warden, “ you will allow him to try for a scholarship
at his aget Do you know that he will have to compete with
young men of seventeen and eighteen? You must indeed think
your son & prodigy ¥’ “‘ 8ir, I do think him a prodigy,” was the
proud rejoinder.

Parents’ estimates are not always to be trusted, but Dr.
Bethell was not far wrong. The small boy in the “ Toby ” frill,
if not a prodigy, had the stuff in him of which successful ambition
is made, the energy and will which were destined to seat him on
the woolsack. We guess little of what goes on in the youthful
mind. Warren Hastings was only seven years old when, one
bright summer day, lying on the bank of the rivulet which flows
through the old domain of his house, he formed the resolution
that he would recover the estate which had belonged to his
fathers, that he would be Hastings of Daylesford. Chatterton,
‘“the marvellous boy,” was only a few years older when he
planned the whole scheme of his famous literary forgeries.
Bethell was a boy of this mettle. He was naturally ambitious,
and the res angust® doms helped to harden his resolution. He
rose every morning at five winter and summer; he worked, as
Mr. Gladstone once said of himself, “ unmercifully ”; he sup-
ported himself entirely from his seventeenth year; he got- his first
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—a brilliant one—at Oxford; he took pupils while reading for
the Bar; he got to the Bar, and, once there, he showed that he
was not to be put down. He had “ the unconquerable will,” and
not too thin a skin with it. Once, at the outset of his professional
career, he had to draw exceptions to an answer under the old
system of equity pleadings. He had never seen any exceptions
before, so he drew them by the light of nature, and went before
the master to support them. The master, on perusing the excep-
tions, observed that he had never seen any in that form before.
““ Most probably not, sir,” rejoined Bethell,  but I will defy my
learned friend or anyone else to indicate any particular in which
these exceptions fail to attain the object for which exceptions are
designed.” Another man in his place would probably have stood
abashed, confounded. Not so Bethell. It was the same in court.
He carried everything—this new fledged junior—with a high
hand and a calm assurance, which flabbergasted the old-fashioned
practitioners. ‘‘ A young man,” he said in after life, *“ must not
be too sensitive. I had, when a young man, often disagreeable
observations made to me by judges, but I always treated them
with the most perfect indifference and contempt.” He never
quite knew, he said, how his success came about, but, he believed,
it was due to his self-confidence in difficulties and his painstaking
industry. When he gave an opinion, too, he gave it confidently.
“He was paid,” he said, “for his opinions, not his doubts.”
Boldness, as Bacon remarks, is a child of ignorance and baseness,
but it nevertheless fascinates mankind, and in Bethell it was
backed up by first-rate ability. Bent as he was on getting on, it
would be unfair to regard him as an incarnation of self-seeking
ambition. “ When I was made Lord Chancellor,” he said to Lord
Palmerston, “ I may truly say the chief feeling that rose in my
mind was not that of pride or gratified vanity, but of sincere
gratitude that I had lived to fulfil the predictions and fond hopes
of my father, to whom I owed all my education and all the means
that had enabled me to fulfil what, when they were first formed,
were but wild anticipations.” What slight things turn the wheel
of fortune. At his vivd voce examination in the final school at
Oxford, Bethell had been put on at a difficult ode of Pindar,
which he rendered with admirable grace and spirit. The
examiner was Dr. Gilbert, of Brasenose, and so impressed was
he with Bethell’s ability that when some years afterwards Brase-
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nose College got involved in a lawsuit about a matter of the
utmost moment to the College revenues—some £700 a year—he
insisted on Bethell being retained. A compromise had been
suggested, but Bethell would not hear of it. He fought the case
before Sir John Leach and the House of Lords and won it. He
won, too, the eternal gratitude of the College, and he trebled his
practice. He soon had as much, or more than he could do, and,
in course of time, as leader of the Chancery Bar, was making for
several years the almost unprecedented income of £24,000, an
intoxicating success. What with his masterfulness, his knowledge
of law and skill in advocacy—Baron Parke said he was the finest
advocate he ever listened to—it is not to be wondered at that he
acquired a rather too marked ascendancy over easy, good-natured
Vice-Chancellor Shadwell. The: riddle went the round of the
courts, “ Why is Shadwell like King Jeroboam{” ‘ Because he
has set up an idol in Bethell.” There is a subtle magic—Bacon
rightly calls it a “ fascination ”—in an overweening belief by a
man in his own powers, and a corresponding contempt, too often
ill-disguised, for others, like that of Bethell's. A judge once
appealed to him to be addressed at least as “a vertebrate
animal.”

There were certain days in the Court of Appeal on which only
motions of course—that is, matters of a quas: formal character
which are unopposed—were taken. On one of such days, so
Berjeant Robinson relates, Bethell moved for the re-hearing of a
case which had been tried before a judge whose decisions were not
unfrequently reversed. *“ But I thought, Sir Richard,” interrupted
the Chancellor, ‘“ that we only took to-day motions of course?”
‘ This, my Lord, is a motion of course, or, at all events, equiva-
lent to it ; it is a judgment of Vice-Chancellor ——.”” On another
occasion he had finished an elaborate address just before the court
rose for the mid-day adjournment. His junior, who would in the
ordinary course follow on the same side after lunch, observed,
‘“ Mr. Attorney, you have evidently made a strong impression on
the court.” I think so, t0o,” said Bethell, “ don’t disturb it.”

‘When he was arguing a case as counsel and the judge pointed
out that he had repeated himself, he adroitly rejoined, * Quite
true, my Lord, but it is by the continual dripping of water upon
a stone that an impression is made.”

‘“What fools those judges are,” he once ejaculated, and it
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would seem he was as contemptuous of his brethren’s physique as
of their intellect. He complained to Lord Palmerston of the
difficulty of finding men physically strong enough for the Bench.
“There used to be lawyers,” he added, “ who could stand any-
thing, but the race seems wearing out.” When Coleridge, the
poet, was hissed while lecturing as a revolutionary at Bristol in
his young days, he exclaimed, “ What can you expect when the
cool waters of reason come in contact with red-hot Toryism but—
a hiss.” Bethell was as ready at repartee. At a meeting of his
constituents at Aylesbury, he was defending the consistency of
his political conduct with legal astuteness—he had rather a
mincing or finicking voice—when an old fox-hunting squire
shouted in a stentorian voice, from the further end of the room,
‘“Speak up !” “I should have thought,” replied Bethel, in his
quiet tone, “‘ that the honourable gentleman’s ears were long
enough to catch my articulate utterances even at that distance.” (a)
It must be confessed, however, that some of Bethell’'s bon mots
and epigrams verge on rudeness. He was, as 8ir Laurence Peel
said, a man of wit, and a witty tongue often wags and offends
when there is no malice in the heart. Lord Derby once described
him when in Parliament as ‘“ standing up, and for upwards of an
hour pouring upon the head of a political opponent a continuous
stream of vitriolic acid.” With a gift like this of sarcasm and
invective, he was naturally an invaluable party man. He ranged
himself with the Liberals, but he had odd traits of Conservatism
about him. Speaking of primogeniture, for instance, he said, “ 1
do not know anything that is more important to preserve in this
country than the great rule by which the landed property of the
father passes to his eldest son.” But it was to the cause of law
reform that his heart and all his energies were given. ‘I shall
go down to posterity,” said Napoleon, ‘“ with the Code in my
hand.” Lord Westbury thought that he would go down to
posterity with the Land Registry Act in his hand. ‘If there is
one measure,” he said, ‘“ on which I can put my finger with the
hope of being hereafter remembered, it will undoubtedly be this

(a) When a solicitor handed him—then Sir Richard Bethell—a case in
which he had advised years before in a sense directly opposed to the line
he was now taking, his only remark was: “It is a matter of astonishment
to me that anyone capable of penning such an opinion should have risen to
the eminence I have the honour to enjoy.”
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Bill, when its utility and the relief which it is calculated to give
to owners of landed property shall have been fully developed.”

Malignant fate sat by and smiled.

We know what has befallen the Land Registry Act. But, if he
failed to solve a problem which has baffled three of our ablest
Chancellors, the Divorce Act, the Succession Duty Act, the
Fraudulent Trustees Act, and the Bankruptcy Act, 1861, are all
monuments to his zeal and industry. No less honourable were
his efforts in the cause of statute law revision, and of legal educa-
tion. He dwelt especially on the importance of the study of
the civil law. “F——" (thus to a young friend), “read the
Pandects ; not only read the Pandects; absorb them.”

His remarks in vacating the presidency of the Juridical
Society in 1859 are worth reproducing: “Let each of you,” he
said, “ call back to his mind how these matters stood in your time
—what you were called on to do. The students went untrained,
unformed, uneducated into the chambers of a special pleader or
a conveyancer. What was the repulsive occupation there?
Drudgery, the meaning of which it was impossible for him to
understand. After following it for some time, certain practical
modes of procedure, certain habits of thought, and the knowledge
of a few established cases formed the staple of what was done.
If the chambers were those of a conveyancer, a great book was
brought down, and the unfortunate alumnus compelled to copy
it from week to week until his very gorge rose at the task. If
there were a proper course of education provided for the students,
and the necessity imposed on them to attend, many a young man
would be rescued from the snares of the metropolis, and his time
would not be frittered away, and the number of good lawyers and
legislators would be indefinitely increased.”

It was a keen disappointment when, on Lord Chelmsford’s
retirement, Campbell was made Chancellor. It is amusing to
witness this new comedy of “ The Rivals.” * Bethell,” says
Campbell, “ hardly attempts to disguise his eagerness to clutch
the Great Seal.” ‘ Personally,” says Bethell, speaking to Palmer-
ston, “I am utterly indifferent about the Great Seal, but I am
bound to support the claims of the Equity Bar.” This nolo
episcopari in anybody else would, we fancy, have called forth some
scathing satire from Bethell. But, on Campbell’s death and his
own elevation to the woolsack, he had his revenge, and much he

A
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relished reversing his rival's decisions, adding, as he did so, that
all the case required was the knowledge of a few elementary rules
of law. In person Bethell was slightly below middle height, with
a massive, well-shaped head, dandified in his youth, and with &
drawling affectation of speech, but no way wanting in manlinees.
He was a capital oar and a crack shot, though there are legends
of his having bagged a beater or a keeper occasionally. In sport,
not any more than in business, did he “ suffer fools gladly,” as the
following anecdote of his biographer, Nash, illustrates :

A Greek nobleman, Count M., an old friend of his, used to
shoot sometimes at Hackwood. The Count, besides being a very
bad shot, was wont to fire in a wild and dangerous manner, and
Lord Westbury delighted in “ wiping his eye.” One day the
Count, after missing every shot he had, severely peppered one of
the dogs, and then twice claimed for himself birds which had
dropped to his host’'s gun. He capped this performance a few
minutes later by nearly settling the whole line of shooters,
keepers, and beaters in a turnip-field, his previous misdeeds and
the wiggings he got for them having made him completely lose
his head. This was too much for Lord Westbury. He at once
ordered a keeper to take from the excited and protesting Count
his gun and cartridges, and sent the offending sportsman home to
the ladies, to the great amusement and relief of the rest of the
party. The incident vividly recalls a celebrated occasion, on
which Mr. Pickwick administered similar summary justice to the
unfortunate Winkle.

Another anecdote illustrates his presence of mind. He was
being driven in his carriage when the horses bolted. “1I can’t
hold them, sir,” said the coachman, turning to Lord Westbury,
* what shall I do?” The instinct of the lawyer did not desert
Lord Westbury. “Drive into something cheap,” he replied
coolly.

One of the most amusing incidents of his Chancellorship was
his passage of arms with the whole bench of Bishops. It arose
out of the well-known “ Essays and Reviews.” The Upper House
of Convocation had pronounced what was called a “ synodical
judgment " on the book, as containing heretical teachings, and
Lord Houghton, in the House of Lords, put & question as to the
jurisdiction of Convocation in the matter. The opportunity was
too tempting for Lord Westbury. In a vein of contemptuous
sarcasm, of mingled ridicule and reprobation—the then Bishop
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of Oxford, Wilberforce, called it ribaldry ”—he lectured the
bishops severely upon the impropriety and illegality of their
proceeding. “I am afraid,” he said, “ my noble friend, Lord
Houghton, has not, considered what the pains and penalties of a
premunire are, or his gentle heart would have melted at the
prospect. The most reverend Primate and the bishops would
have to appear at this Bar, not in the solemn state in which we
see them here, but as penitents in sackcloth and ashes. And what
would be the sentence? I observe that the most reverend
Primate gave two votes, his original vote and a casting vote. I
will take the measure of his sentence from the sentence passed by
a bishop on one of these authors—a year’s deprivation of his
benefice. For two years, therefore, the most reverend Primate
might be condemned to have all the revenues of his high position
sequestrated. I have not ventured—I say it.seriously—I have
not ventured to present this question to Her Majesty’s Govern-
ment, for, my Lords, only imagine what a temptation it would be
for my Right Hon. friend the Chancellor of the Exchequer to
spread his net and in one haul take in £30,000 from the highest
~———~—~diguitary, not to speak of the ol woA\o:, the bishops, deacons,
archdeacons, canons, vicars, all included in one common crime,
all subject to one common penalty.” Then he turned to the
judgment : “ The most reverend Prelate has not favoured me with
a copy of the judgment, and therefore I have been obliged to have
recourse to the ordinary sources of information. But, assuming
that the report of the judgment which I have read is a correct
one, I am happy to tell your Lordships that what is called a
synodical judgment is a well lubricated set of words, a sentence
so oily and saponaceous that no one can grasp it. Like an eel it
slips through your fingers. It is simply nothing, and I am glad
to tell my noble friend (Lord Houghton) that it is literally no
sentence at all . . . solvuntur rsu tabule,” and he went on
to warn those who did not approve, whenever there was any
attempt to carry Convocation beyond ite proper limits, that their
best security would be, after protesting, * to gather up their gar-
ments and flee, and, remembering the pillar of salt, not to cast a
look behind.”

In 1865, after four years of office, Lord Westbury felt himself
called upon to resign, owing to some scandals connected with the
dispensing of his patronage. As to this it is sufficient to say that
the scandal was caused by a culpable laxity of administration, but



Lorp WEsSTBURY. 1556

there was nothing which reflected in the slightest degree on the
personal honour of the Chancellor.  After his retirement he
rendered valuable judicial service in the Privy Council, but he
was at his best as arbitrator in the winding-up of “ The
European,” a Herculean task, involving innumerable difficult
and intricate questions, especially of novation.

Lord Westbury once expressed a wish that there was no case
law. Lord Campbell, on the other hand, much preferred judge
made law—and with good reason—to what he calls the “ crude
enactments of the Legislature.”” Lord Westbury’s decisions are
perhaps the best refutation of his own theory.

Perhaps the most frequently cited of these decisions is
that of Holroyd v. Marshall (10 H. L. Cas. 191, 210). It
laid down the important principle that an assignment of future
property for value operates in equity by way of agreement, bind-
ing the conscience of the assignor, and so binding the property
from the moment when the contract becomes capable of being
performed, on the principle that equity considers as done that
which ought to be done. In another oft-quoted case, St. Helens
Smelting Company v. Tipping (11 H. L. Cas. 642), he drew the
important distinction between nuisance producing injury to
property and nuisance producing mere personal discomfort, as
that of a philosopher who goes to live in a noisy town. In
Roberts v. Brett (11 H. L. Cas. 337) he explains that what is or
is not a condition precedent depends not on merely technical
words, but on the plain intention of the parties to be deduced
from the whole instrument. Enokin v. Wylie (10 H. L. Cas. 1)
is, and will always be, a leading case on domicile, deciding as it
does that the administration of the personal estate of a deceased,
the question of his testacy or intestacy, and the construction of
his will belong to the court of the country where the deceased was
domiciled at the date of his death; but Enokhin v. Wylie must
now be read with Ewing v. Orr Ewing (50 L. T. Rep. N. 8. 401 ;
9 App. Cas. 34) and Fames v. Hacon (45 L. T. Rep. N. 8. 196;
18 Ch. Div. 347). Backhouse v. Bonomi (9 H. L. Cas. 503)
decides that the right of a person to the support of the land
immediately around his house is not an easement, but the ordi-
nary right of enjoying property. New Brunswick and Canada
Ralway Company v. Conybeare (9 H. L. Cas. 711) affirms a
principle often since invoked, that a company cannot keep pro-
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- perty which it has acquired through the false representations of
its agents.

Lord Westbury delivered the judgment of the Privy Council

in the “Essays and Reviews” case (Bishop of Salisbury v.

Wilson, 2 Moore P. C. 376), exonerating Dr. Williams from the

charge of heresy preferred against him. The irony of the

situation—of Lord Westbury expounding articles of faith—is
amusing. A wag said that he had by the judgment taken away

from orthodox churchmen * their last hope of eternal damnation.”
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LORD CHIEF JUSTICE COCEBURN

(From a photograph by the London Stercoscopic Company.)



CHIEF JUSTICE COCKBURN.

CROKER, in his Diary, relates how a young friend of his was going
on a visit to Sir Robert (then Mr.) Peel, at Maresfield. On his
way in a gig he heard from an innkeeper that the statesman had
posted up to town that morning, so he turned back to London.
Knocking at Peel’s door, with Croker, it was opened by a servant
who it seems did not know his person (all the old servants were
in the country). To the inquiry whether Mr. Peel was at home
the man replied that he was out of town. ‘‘Oh, no,” said the
visitor, “I know he came to town this morning.” This altered
the porter’s note, who in a most respectful whisper asked, * Sir,
are you the Lord Chancellor?” ‘ Why, no—not yet,” said the
visitor, “but I hope to be soon.” ‘Oh, sir, in that case my
master has desired that you should be admitted.” And admitted
he was, to the great astonishment of Peel and the great amuse
ment of Croker. The young visitor was Mr. Alexander Cock-
burn, then aged twenty-six. ‘ Coming events cast their shadows
before.” Cockburn was one predestined to greatness :

Discernment, eloquence, and grace,

Proclaimed him born to sway

The balance in the highest place,

And bear the palm away.

“ Entre nous,” said young Disraeli to his sister, after hearing
all the most distinguished speakers of the House of Commons,
‘““ entre nous, I could floor them all.” Cockburn was not conceited
enough to say the same, whatever he felt, but he had a just confi-
dence in his powers, as the following anecdote by Mr. C. Under-
wood shows: ‘I was articled,” writes Mr. C. Underwood, “ in
1838 to a solicitor who lived and carried on his profession in Ely-
place, Holborn, and who was intimate with Mr. Cockburn, then
practising before the Election Committees in the House of
Commons. In the early days of my articles Mr. Cockburn was
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dining in Ely-place, I being present, and, addressing his host, he
said, ‘ I have been offered a judgeship in India with £2000. His
host, who knew he was then heavily weighted with debts which
he had incurred at college, congratulated him, and said,  When
are you going?’ He replied, ‘I have declined the offer; I am
going in for something better than that’” Nevertheless, he was
not like Disraeli, Campbell, or Bethell, consumed with ambition.

He was in youth a man of gaiety and gallantry; he wandered
along “ the primrose paths of dalliance,” loitered on ‘‘ the lower
slopes ”” before he set himself to climb the toilsome ascent *“ where
Fame’s proud temple shines afar.” .

Though fairly successful at the Devonshire Sessions, so doubt-
ful was he of his success in London that he took no trouble even
to keep his chambers open until at the persuasion of a friend he
consented to employ a boy to remain at his chambers between
ten and six. But powers of advocacy like his could not long
remain hid. ‘““ Even when a junior,” says Lord Selborne, “ upon
the Western Circuit, the reports which came up from the Assizes
to the London Press described the eloquence of his addresses to
juries in terms so unusual as to produce among those who were
strangers to him the impression that he must have a puffer
among the reporters.”

His opportunity came with McNaghten’s case (10 Cl. & Fin.
200). This case caused a great semsation, because the bullet
which killed Drummond, Sir Robert Peel’s private secretary, was
believed to have been intended for the Minister himself. Cock-
burn was retained for the defence, and the Morning Chronicle
devoted ten columns to his eloquent harangue. McNaghten's
cage, apart from ite sensational character, settled the law once
and for all as to the criminal responsibility of lunatics.

The Running Rein fraud was another case which gained him
great celebrity—the case already mentioned in connection with
Baron Alderson, in which a four-year-old was palmed off as a
three-year-old, and won the Derby.

It was while Cockburn was thus making for himself a high
reputation at the Bar that a Jewish gentleman, with the inappro-
priate name of Don Pacifico, nearly brought about a European
war. He was a British subject resident at Athens, and in an
anti-Semitic outbreak his house was wrecked by a mob in which
Greek soldiers and gendarmes were conspicuous. Compensation
was demanded and refused, and Lord Palmerston sent the British
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fleet to the Pirzus and seized all the Greek vessels he could find.
Lord Stanley and others thought it was a case of Great Britain
bullying a small power, and moved a vote of censure in the Lords
which was carried. The Government replied by getting Roebuck
to move a vote of confidence in the Commons. It was on this
occasion that Palmerston made his memorable defence of his
foreign policy. His speech lasted for five hours, and in & fine
peroration which has become historical, he asked the House of
Commons to decide by its verdict * whether, as the Roman in
days of old held himself free from indignity when he could say
‘I am a Roman citizen,” so also a British subject, in whatever
land he may be, shall feel confident that the watchful eye and the
strong arm of England will protect him against injustice and
wrong.”

“ Of the many fine speeches made during this brilliant debate
we must,” says Mr. McCarthy in his “ History of our own Times,”
““ notice one in particular. It was that of Mr. Cockburn, then
member for Southampton. Never in our time has a reputation
been more suddenly, completely, and deservedly made than Mr.
Cockburn won by his brilliant display of ingenious argument and
stirring words. The manner of the speaker lent additional effect
to his clever and captivating eloquence. He had a clear, sweet,
penetrating voice, a fluency that seemed so easy as to make
listeners sometimes fancy that it ought to cost no effort, and a
grace of gesture such as, it must be owned, the courts of law
where he had had his training do not often teach. Mr. Cockburn
defended the policy of Palmerston with an effect only inferior to
that produced by Palmerston’s own speech, and with a rhetorical
grace and finish to which Palmerston made no pretension. Mr.
Cockburn’s career was safe from that hour. It is needless to say
that he well upheld in after years the reputation he won in a
night. The brilliant and sudden success of the member for
8Southampton was but the fitting prelude to the abiding distinc-
tion won by the Lord Chief Justice of England.”

As an advocate he was only second to Erskine, and much
surpassed Erskine as a Parliamentary orator. One who had heard
8amuel Wilberforce, Bishop of Oxford, speak, said, ‘‘ He rose up
a pigmy and sat down a giant.” It was the same with Cockburn.
Though small in person, he did not look so, so dignified was his
demeanour, so striking the intellectuality of his countenance.

“ Cockburn,” writes Greville in his diary, alluding to the Don




160 CHIEF JusTiCE COCEKBURN.

Pacifico debate, “ made a slashing speech, which will probably
procure for him the post of Solicitor-General.” He was Fight.
On Jervis's appointment, a few months later, as Chief Justice of
the Common Pleas, Cockburn became Solicitor-General, and
shortly afterwards Attorney-Gemeral. It was while he was
Attorney-General that he conducted the prosecution in the
Palmer poisoning case.

He told a friend, says & writer in the World, how, as Attorney-
General, he read the notes of the case, and of the earlier examina-
tions, and became convinced not merely of Palmer’s guilt, but of
the manner in which his crime was carried out. He told him how
he worked night and day in studying the effects of various
poisons, and finally submitted himself to an examination by
friendly experts to prove to himself that he had mastered the
subject. He told, too, how, having been called away by his duties
as Attorney-General to Westminster, he returned to the Old
Bailey as Lord Campbell was summing up, and, looking down
from a gallery into the court, “ I knew,” said he, “ by the look of
John Campbell’s face, that Palmer was a dead man.” It was in
connection with the Palmer trial that he told the same writer
he experienced what he considered the greatest compliment ever
paid to him. Palmer was in the habit, as he stood in the dock, of
writing instructions or suggestions to his attorney, Mr. Smith,
screwing them up into little pellets and tossing them over to their
destination. One of these, which he wrote immediately after the
verdict of guilty had been pronounced by the jury, was after-
wards handed to Bir Alexander Cockburn. It merely contained
these words, “ It's the riding that has done it,” conveying thereby,
in sporting metaphor which Palmer was constantly using, the
prisoner’s opinion that it was solely due to the Attorney-General’s
conduct of the case that the verdict against him had been
obtained.

There are many men for whom the life of an advocate
possesses far more charms than the Bench, to whom the Bench is
as dull after the Bar as the House of Lords is to one who has
been accustomed to cheer on the fierce debate in the House of
Commons. Cockburn was one of these, and when on the death of
Chief Justice Jervis he became entitled to repose on what Coke
calls the cushion of the Common Pleas, he was much averse to
taking it, but everyone pressed him to accept, and he yielded.

“ He gives up,” as Greville says, ‘“ Parliament for which he is
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well adapted, where he acts a conspicuous part, being a capital
speaker, and which he likes and feels is his element. He gives up
the highest place at the Bar, where he is a successful advocate
and makes £15,000 or £16,000 a year, and he sees that he shall
be obliged to give up in a great measure his loose habits and
assume more decorous behaviour, which will be a great sacrifice to
him, and he becomes a judge with £6000 a year for life, not being
a good lawyer and conscious that he will be inferior to his
colleagues, and to the puisne judges in his own court.”

But the dignified repose of the Bench had also its compensa-
tory charms for a nature like Cockburn’s, and he adapted himself
with characteristic versatility to his new position. He studied
decorum, and, as the landlady at Richmond said, he always
brought Lady Cockburn with him when he drove down to dine,
though she never, she added, saw any lady who looked so different
on different days. He was not a learned lawyer when he was
raised to the Bench—not a Parke or a Patteson. He was—as
Lord Selborne said—splendid rather than learned or profound.
But he soon became a judge of the first rank. It was jestingly
said that he acquired his great legal knowledge by sitting on the
bench with Mr. Justice Blackburn; but in truth he had a
transcendent genius which would have enabled him to master
anything on which he set his mind. He might have been a great
writer, as his articles in the Contemporary Review on the History
of the Chase and his Letters of Junius testify. He might have
been a great scientist. He chose to be a great judge and a great
jurist, and to leave as the record of a life’s labour his Award on
the Alabama Claims, his Essay on Nationality, his weighty and
luminous judgments and charges. From being a vehement advo-
cate he became a most calm, temperate, and dispassionate judge.
No one was more ready to admit unfounded prepossessions. No
one could show more amiability and kindness to juniors. No one
could better maintain the dignity of his court. He was said, and
said truly, to be the best bred man on the Bench, and his courtesy
was not assumed ; it came of his good birth and high breeding—
all his life he had moved in the best society—and partly perhaps
he owed it, like his wit and eloquence, to his French mother, a
daughter of the Vicomte de Vignier. However derived, it
invested him with a peculiar charm. It was at Nisi Prius that he
shone more especially. There his grace of manner, his refined aznd
eloquent diction, his lucid and orderly intellect, his knowledge

M
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of the world, and his convincing way of putting the facts in
their true light, combined to render him an ideal judge. A lady
once said, “ I don’t know how it is, but I always seem to under-
stand Sir Alexander Cockburn’s cases; he makes them so clear to
me.” He had the intellect of a Mansfield with the dignity of a
Denman.(a)

One foible he had. ‘ Chief Justice Cockburn,” said Lord
Bramwell, “ liked a page of the Times daily devoted to him and
his performances, and he picked out of the general list cases
which would afford him that gratification.” This will account
for the number of causes célébres which came before him. In
private life he was a most accomplished man—a musician, a
linguist, an admirable host, an excellent raconteur. He told his
stories quietly, but with much dramatic power in a voice, the
musical qualities of which, says a friend, I never heard equalled,
and possessed that rare quality in a clever man—the faculty of
listening. He was, perhaps, seen at his best when, most of his
guests having gone, he would adjourn with two or three to his
library, and, over his cigar, would pour forth his reminiscences
of personal history in which he, during his long and splendid
career, had played a distinguished part. “I see him now,” says
Mr. Percy Fitzgerald, “ with his pippin-like face, strained eyes,
and high stock, his thin form arrayed in clothes of a somewhat
old-fashioned cut. He could be most agreeable, and had what are
called ‘ easy manners’ to perfection. There was a finished style about
him which I think is lost at the present moment when every-
thing is rather brusque, and when it seems to me people go straight
to what they want without any intervening graces or delicacies.
I occasionally encountered the Chief Justice of an afternoon at
the house of some attractive dame, whom he had enrolled among
his favourites, and though he must have been not overpleased
to find an intrusive third person present, I admired his tranquil
good humour and accessibility, even though he were outstayed.
This kind of man is rare. 'What would best describe his charm is
the word ‘finish.’” His favourite amusement was cruising in
his yacht the Zouave. He was a shot, but an indifferent one.

(a) The Chief Justice did not much relish the changes wrought by the
Judicature Acts—especially his title of “President.” He humorously
comglained that an aged charwoman, whose duty it was to light the fires
in the judges' rooms, had been carried off by the Treasury in her declining
years to undergo a Civil Service examination.
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“ One day when there was a ‘ shoot ’ in Lord Westbury’s home
coverts,” as Nash relates, ““ S8ir A. Cockburn was of the party.
The wood culminated in & steep ‘sidling,” upon which two guns
were posted to stop the game going forward, while Lord Westbury
and the Chief Justice remained below with the beaters. The
pheasants kept on rising at the top of the ‘sidling’ near the
upper guns, rocketing back high above the sportsmen in the lower
ride. The Chief Justice, who was an indifferent shot, and much
preferred the luncheon, with its opportunities for some racy story-
telling, to the sport, did not notice any of the birds until one of
the upper guns dropped a cock pheasant, which came crashing
down through the trees, narrowly missing Sir Alexander’s head.
Greatly startled, and supposing himself to be in peril, he called
out, ‘Fire high! hullo, there, fire high!’ in a state of some
excitement. Whereupon Lord Westbury said, ‘Don’t you be
alarmed, Chief Justice, you are quite safe. You are not as near
heaven as that bird was when it was shot, and I am sadly afraid,
after those sultry stories of yours, that you never will be.’ ”

On November 18th and 19th he sat to try special jury cases;
on the 20th he presided with all his usual brilliancy in the Court
of Crown Cases Reserved, walked home to his house, 40, Hertford-
street, Mayfair, dined, was seized with an attack of angina
pectoris near midnight, and died within a quarter of an hour.
“T had been sitting with him in the Court of Appeal,” says Lord
Belborne, “ a few days before, and he told me with great calmness
that he was suffering from angina pectoris, the fatal nature of
which he evidently knew. He looked so well and vigorous that
I could not help hoping and saying that his physicians might be
mistaken. But the event proved there was no mistake.” “ The
long line of illustrious Chjef Justices of England,” as an eminent
Queen’s Counsel said, “ had closed in fitting splendour.”

Among the most important of Chief Justice Cockburn’s civil
cases is Campbell v. Spottiswoode (3 F. & F. 421). His direction
to the jury in this case has always been considered the leading
authority on the law of libel in reference to newspaper articles.
It was an action against the printers of the Saturday Review for
a characteristic article, ‘ pungent, bitter, caustic,” as the Chief
Justice called it, commenting on a circular inviting subscriptions
for mission work in China. ‘ When,” said the Chief Justice, “ a
writer in a newspaper or elsewhere commenting on public matters
makes imputations on the character of individuals concerned in
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them which are false and libellous as being beyond the limits of
fair comment, it is no defence that he bond fide believed in the
truth of those imputations.” Re Bahia and San Francisco Railway
Company (18 L. T. Rep. N. 8. 467 ; L. Rep. 3 Q. B. 584) is another
case often since cited on the doctrine of estoppel by certificate.
It could not be better put than by him: “ By giving the certifi-
cate the company practically armed the vendors with the means
of holding themselves out as the holders of the shares.” In
Sugden v. Lord St. Leonards (34 L. T. Rep. N. 8. 369; 1 P. Div.
154) he delivered an elaborate judgment on the law as to proving
the contents of a lost will by secondary evidence. In Reg.v. Keyn
(L. T. 2 Ex. Div. 63)—The Pranconia case—he held that the
Central Criminal Court had no right to try for manslaughter a
foreigner who in command of a foreign ship passing within three
miles of the English coast had run down a British ship and
drowned a passenger—a conclusion of law which had to be met
by the passing of the Territorial Waters Jurisdiction Act, 1878.
The charge in Reg. v. Brand, arising out of the execution of
Gordon, in Jamaica, under Governor Eyre, is a masterly disquisi-
tion on martial law, and has been published. His genius as an
enlightened jurist is well illustrated in Goodwin v. Roberts (L. R.
10 Ex. 337), where he vindicated the principle that the “law
merchant ” is a living, growing branch of the law. The question
was, how far modern custom was competent to attach negotia-
bility to a mercantile document—scrip to bearer issued by Messrs.
Rothschilds for the Russian Government. ‘ The substance of
Mr. Benjamin’s argument,” said the Chief Justice in giving
judgment, “is that because the scrip does not correspond with
any of the forms of the securities for money which have been
hitherto held to be negotiable by the law merchant, and does
not contain a direct promise to pay money but only a promise to
give security for money, it is not a security to which by the law
merchant the character of negotiability can attach.

“ Having given the fullest consideration to this argument we
are of opinion that it cannot prevail. It is founded on the view
that the law merchant thus referred to is fixed and stereotyped,
and incapable of being expanded and enlarged so as to meet the
wants and requirements of trade in the varying circumstances of
commerce. It is true that the law merchant is sometimes spoken
of as a fixed body of law forming part of the common law and as
it were coeval with it. But as a matter of legal history this view
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is altogether incorrect. The law merchant thus spoken of with
reference to bills of exchange and other negotiable securities,
though forming part of the general body of the lez mercatoria, is
of comparatively recent origin. It is neither more nor less than the
usages of merchants and traders in the different departments of
trade, ratified by the decisions of courts of law, which upon such
usages being proved before them have adopted them. as settled
law with a view to the interests of trade and the public
convenience. By this process what before was usage only,
unsanctioned by legal decision, has become engrafted upon or
incorporated into the common law and may thus be said to form
part of it. It thus appears that all these instruments which are
said to have derived their negotiability from the law merchant
had their origin, and that at no very remote period, in mercantile
usage and were adopted into the law by our Courts as being
in conformity with the usages of trade; of which, if it were
needed, a further confirmation might be found in the fact that
according to the old form of declaring on bills of exchange the
declaration always was founded on the custom of merchants.
Usage adopted by the Courts having been thus the origin of the
whole of the so-called law merchant as to negotiable securities,
what is there to prevent our acting up to the principle acted upon
by our predecessors and followed in the precedents they have left
to us? Why is it to be said that a new usage which has sprung
up under altered circumstances is to be less admissible than the
usages of past times? Why is the door to be now shut to the
admission and adoption of usage in a matter altogether of
cognate character as though the law had been finally stereotyped
and settled by some positive and peremptory enactment ? "
Among the many trials of popular interest over which he
presided may be mentioned that of Saurin v. Starr, by a sister of
mercy against her lady superior for assault—a case which revealed
the miserable inner life of the convent, its triviality, spite, and
petty tyranny; the hideous Wainwright murder case; and, of
course, the great Tichborne case. The summing up of the Lord Chief
Justice in this memorable case, apart from his admirable conduct
of the trial generally, is an unparalleled feat in judicial annals.
It fills two volumes of 800 pages each, and reads like a romance.
Not less memorable was the dignified rebuke which he adminis-
tered to the prisoner’s counsel. He spoke of ‘‘the torrent of
invective,” “ of dirty foul slime” which had been poured forth
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on everybody and the necessity for the court intervening. “ And
how were we met?” he went on. “ By constant disrespect, by
insult and obloquy, by covert allusions to Scroggs and Jeffreys—
judges of infamous repute—as though, by the way, if the spirit
of Scroggs’ and Jeffreys’ skill animated the Bench in the adminis-
tration of justice, the learned counsel would not have been pretty
quickly laid by the heels and put to silence.”

The following is & sample of Dr. Kenealy’s rhetoric: “The
assumption,” he said, “ of a man’s guilt has never been the law of
England, and in my judgment it is the law of Hell itself to assert
that people are guilty at the very outset of a trial.” The Lord
Chief Justice retorted: * Dr. Kenealy, that is a very improper
remark. We have no cognisance here of the laws of the place
you have mentioned, nor ought they to be cited in a court of
justice.” “If your Lordship takes upon yourself to prescribe
what language a counsel shall use——" “ I take upon myself to
forbid language which, if not blasphemous, is certainly most
improper.”

At the banquet given by the Bar in 1864 to the great
French advocate, M. Berryer, Lord Brougham was pre-
sent, and in & fine speech declared that “The first great
quality of an advocate is to reckon everything subordinate to the
interests of his client.” A few minutes later the Lord Chief
Justice was replying to the toast of  The Judges of England.”
“ Much as I admire,” he said, * the great abilities of M. Berryer,
to my mind, his crowning virtue—as it ought to be that of every
advocate—is that he has throughout his career conducted his
cases with untarnished honour. The arms which an advocate
wields he ought to use as & warrior, not as an assassin. He ought
to uphold the interests of his clients per fas and not per nefas.
He ought to know how to reconcile the interests of his client with
the eternal interests of truth and justice.”” Those words are the
best epitaph which can be bestowed on 8ir Alexander Cockburn.




MR. JUSTICE WIGHTMAN.

MarTHEW GREEN, in his charming little poem entitled * The
Spleen,” describes :

Law grown a forest, where perplex

The mazes, and the brambles vex

Where it's twelve verderers (a) every day

Are changing still the public way :

Yet, if we miss our path and err,

We grievous penalties incur,

And wanderers tire and tear their skin,

And then get out where they went in.

Of course, we have changed all that:
‘Hueis Tot warépwy uey' duefvoves fuxoued elva.

But in the days of special pleadings, the description was, alas!
too near the truth. In reading the old cases, the thought that
strikes us is what a mere chance it is whether the real issues are
ever reached, whether the parties ever penetrate to the Temple of
Justice through the jungle of technicalities which have grown up
around it. But, whatever the fate of litigants in those days, the
system of special pleading fostered a fine race of lawyers, experts
in legal swordsmanship :

They practised every pass and ward,

To thrust, to strike, to feint, to guard,

Kenyon and Ellenborough, and Parke and Patteson, and last,
not least, Wightman, were all men trained in this school.

But merits must come first in any legal system which is to
last, must come before even costs or practice or pleading; hence
to-day the special pleader is as extinct as the apterix or the dodo.
One last solitary survivor is embalmed in the Law List. In a
sense this is regrettable. Special pleading was not a tempting
vocation—a well-known practitioner said to a friend who was

(a) In Green’s time the judges were only twelve in number.
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meditating it for his son, “ Can he eat sawdust without butter? ”
—but practising below the Bar had one advantage, it enabled a
man to form a connection before he risked his fate at the Bar. A
common-law barrister, so Lord Brougham once said, can only get
on by special pleading, by sessions, or by a miracle. Special
pleading, in other words, was safe, and as such Wightman, despite
the want of butter to the sawdust, adopted it. He was thirty-
seven before he ventured to be called to the Bar. When he was
called, he had no sensational début, he made no eloquent speeches,
he never tried to get into Parliament, he never even applied for
a silk gown. He had that strange and rare quality of a lawyer,
an invincible modesty. 8o far from courting what ambitious
juniors covet—the being called on to lead a cause in the absence
of their leader—he actually shunned such opportunities of éclat,
so his colleague Sir John Coleridge said ; albeit, Sir John adds,
‘“he would have led with exquisite judgment.” Of the two great
leaders of his circuit—the Northern—he has left us an interesting
anecdote.

After the breaking up of the court on the last day of a long
Yorkshire Assize, he (Wightman) found himself walking in the
crowd cheek by jowl with a countryman whom he had seen
serving day after day on the jury. Liking the look of the man,
he got into conversation with him, and, finding that this was his
first attendance at the assizes, asked him what he thought of the
leading counsel. ““ Well,” was the reply, “ that Lawyer Brougham
be a wonderful man ; he can talk, he can; but I don’t think nowt
of Lawyer Scarlett.” ‘Indeed!” exclaimed Wightman, “ you
surprise me. Why, you have been giving him all the verdicts.”
“Oh! there’s nothing in that,” said the juror; “ he be so lucky
you see, he be always on the right side.”

But if Wightman himself never figured as a Scarlett or a
Brougham, he steadily built up for himself the reputation of a
lawyer. He was junior counsel to the Treasury for ten or twelve
years, he was appointed on the Commission for the amendment
of the law in 1830, and again on the Commission of 1833 for
digesting the criminal law. These were, of course, stepping-
stones to the Bench, and when the learned Littledale retired from
the Court of Queen’s Bench in 1840 Wightman was chosen by
Lord Cottenham to fill his place. Here he sat for three-and-
twenty years, dispensing justice with all the learning of a Little-
dale, and with a greater knowledge of the world and more
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promptitude of decision than Littledale; the trusted colleague of
three successive chief justices—Denman, Campbell, and Cockburn.

When he sat alone at Nisi Prius, or on the trial of criminal
cases, it was—so says Sir John Coleridge as quoted by Mr. Foss—
“in a good sense, a great judicial display—always careful as to his
appearance and dress, dignified without the slightest ostentation ;
very courteous, yet very firm; quiet, saying little, but that little
very pointedly, in the course of the case; very attentive and
losing nothing, disposing of points as they arose shortly and with
ease and distinctness, presenting the question and the circum-
stances as they bore on it to the jury with the greatest precision,
and inevitably making them feel entire confidence in his impar-
tiality. The man who had a good cause, or the innocent prisoner,
rejoiced that he had him for a judge, while he against whom the
verdict passed felt, at least, the satisfaction that no favourable
point had been overlooked or undervalued, nothing adverse
exaggerated or unduly pressed.”

After this panegyric, this portraiture of the ideal judge, it is
refreshing to find that Wightman had some human frailty, and
that under the stress of an anxious case he would occasionally
indulge—not indeed in outbreakings—but in slight ‘‘ outpourings
of querulousness ”; but such outpourings were ‘free from ill-
temper,” and no one was afterwards more ready to smile at them
than himself.

A rich vein of humour ran through all his conversation, quite
untranslatable, but the more racy to professional hearers from
its very commonly clothing itself in quaint professional diction.

‘I remember,” says Ballantine, upon a trial at the Maidstone
Assizes, “ a very excellent and learned friend of mine, not, how-
ever, famed for his brevity, had been for some time enforcing his
arguments before a Kentish jury. Mr. Justice Wightman inter-
posing said : ‘ Mr. , you have stated that before.” ‘Have I,
my lord ?’ said the barrister; ‘I'm very sorry, I quite forgot it.’
‘ Don’t apologise, Mr. ——,” was the answer; ‘it was a very long
time ago.’ ”

A witness in the box on another occasion was describing a
certain person, and said :

“He is forty or forty-five years old. He is an independent
‘ gent.””

Wightman, J.—* Gentleman { ”

Counsel.—“ A ‘ gent,” my Lord.”




170 Mz. JusTick WIGHTMAN

Wightman, J.— That’s something short of a gentleman, isn’t
it?”

The late Mr. Montagu Williams relates how, in an important
case in which he was engaged, the cases in front of his crumbled
away as they do, and he found himself called on unexpectedly, in
the absence of his leaders, to open; so he prayed an adjournment
on the ground that he had “ only come to take a note.” Good-
natured Mr. Justice Wightman (he was indeed one of the plea-
santest and most kind-hearted men that ever lived) looking at me
indulgontly (remembering perhaps his own modesty at the Bar),
said, “ Oh! you only came here to take a note, did you?” Then
ho turned to Cockburn, and I overheard him say, “ He's very
young; I don’t think we ought to press him,” and the case was
adjourned, much to the relief of the embarrassed junior. The
writer remembers the late Sir John Rigby when at the Bar
making a similar appeal for indulgence to the old Court of
Appeal at Lincoln’s Inn. His was made in vain. “You were
not called yesterday, Mr. Rigby,” said 8ir George Jessel with a
genial smile; “I think you can go on.”

Writing in & most affectionate strain to his chief, Lord
Denman, on New Year’s Eve, he says: “ I am sitting, as I suppose
you are, in the midst of children and grandchildren, which is as
happy a state as can be wished for on the last day of 1849 by one
who was born some years before the end of last century; but,
after all, I am not so old as my years would indicate, for I was
young enough on Friday last, the 29th instant, at the instigation
of my youngest daughter, to go with her to Vauxhall to see the
effects of the prodigious tide which we were assured by the philo-
gophers would take place on that day. But it did so happen that
the tide, instead of being higher, was rather lower than usual,
leaving the philosophers no other consolation than the belief that
their theory was right, and that it ought to have been higher.
. . How do you manage for the air and exercise I know you
delight in? Is it not too cold for open carriages of any sort?
But I believe that any kind of going out into the air is better
than sitting with nose and knees over the fire reading the
‘ Memoirs of Mrs. Hannah More,’ as I have been doing all the
morning. . . .

Wightman’s literary studies were not confined to the excellent
Hannah More. He astonished Lord Campbell when they were
going the Northern Circuit together, by displaying stores of
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literature, “ for which,” says Campbell, “ I had never given him
credit.” His correspondence with Croker about Pope’s Judge
Page reveals him as a keen literary critic. This brutal old judge,
satirised by Pope, S8avage, and Fielding, was the judge who was
asked one day by an acquaintance, as he shuffled out of court,
about his health. ‘ My dear sir,” he replied, “ I keep hanging on,
hanging on.” Wightman thought that, “ happily for the judicial
character,” Page was the only instance since Jeffreys that could
be cited ; but what would he have said to the following related of
a certain Scotch judge—one Braxfield—by 8ir Walter Scott.
Braxfield, whenever he went on a particular circuit, was in the
habit of visiting a gentleman of good fortune in the neighbour-
hood of one of the assize towns and staying at least one night,
which, being both of them ardent chess-players, they usually con-
cluded with their favourite game. One spring circuit the battle
was not decided at daybreak, so the Lord Justice said, “ Weel,
Donald, I must e’en come back this gate in the harvest and let the
game lie over for the present ”; and back he came in October,
but not to his old friend’s hospitable house, for that gentleman
had in the interim been apprehended on a capital charge of
forgery, and his name stood on the Porteous Roll, or list of those
who were to be tried under his former guest’s auspices. The laird
was indicted and tried accordingly, and the jury returned a
verdict of guilty. Braxfield forthwith put on his cocked hat
(which answers to the black cap in England), and pronounced
the sentence of the law in the usual terms: “ To be hanged by the
neck until you be dead, and may the Lord have mercy upon your
unhappy soul.” Having concluded this awful formula in his
most sonorous cadence, Braxfield, dismounting his formidable
beaver, gave a familiar nod to his unfortunate acquaintance, and
said to him in a sort of chuckling whisper, “ And now, Donald,
my man, I think I've checkmated you for ance.”

These judicial monsters—these Scroggs, Jeffreys, Pages, and
Braxfields—are happily rarities, but they will always reappear
from time to time. Though nearly eighty, Wightman started in
November, 1863, to go the Northern Circuit. “As we parted,”
says Coleridge in the memoir above quoted, “ I reminded him of
the last winter circuit at York, on which we had been together,
and how we had then both agreed that that should be our last.
He only smiled, and we parted without a foreboding on either
side.” He found at York a heavy calendar, and from the begin-
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ning it seemed to oppress him more than was usually the case.
We are apt after an event of importance has happened to recollect
slight circumstances and casual expressions which, if nothing had
happened, we should have forgotten or thought quite immaterial.
It is remembered now that the chaplain had omitted to mention
him in the bidding prayer before his assize sermon.  There was
no one,” said he after the service, “ who more needed the prayers
of the people than the judge who has this list of prisoners to
dispose of.” ,

On the last day of his life he was in court early and tried a
complicated case, which lasted the whole day; it was one which
excited much interest in the county, and the hall was crowded.
He felt oppressed, but this did not appear so to the audience, who
listened with admiration to a masterly summing-up of the long
evidence—with admiration not unmixed with wonder to see such
vigour of intellect and clearness of recollection supported by such
activity of the bodily faculties at such an advanced age. But it
was the bright burning of the taper before its sinking into dark-
ness. He returned to his lodgings, where, -happily for himself
and for her, Miss Wightman was waiting for him. The father
and child passed the evening quietly together. He complained a
little of his work overcoming him, and spoke cheerfully of resigna-
tion and rambling on the Continent. He talked much, and with
overflowing affection, of the different members of his family. 8o
the evening passed, and he retired to his room. There was just
a little in his tone and manner to excite uneasiness, and Miss
Wightman, it is said, made an excuse some time after to tap at
his door and inquire how he was. He answered cheerfully, but
he never rose from his bed. The old man’s strength had been
too severely tried, and he sank on the following day.

Wightman’s decisions will be found in the portly volumes of
Adolphus and Ellis, Ellis and Blackburn, and in Cox’s Criminal
Cases. Young v. Hichens (6 Q. B. 606) raised the nice question
at what time animals fere nature are reduced into the posseesion
and become the property of the hunter. The first striker of a
whale does not acquire the property if the line break, and another
party may then take it: (Littledale v. Scarth, 1 Taunt. 243, note).
On the other hand, in Hogarth v. Jackson (1 Moo. & M. 58), the
custom was proved that, if the fish remained entangled in the
line, and the line in the power of the striker, although the har
poon was detached, the whale still was in the possession of the
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striker. In Young v. Hichens it was not a whale, but a shoal of
pilchards, which some fishermen had almost inclosed in their net
—almost, but not quite—when some rivals rowed their boat into the
gap and frightened the fish away. It was a rather hard case, but
the aggrieved fishermen could not establish trespass. No property
had vested in them. These are the vicissitudes of the chase.
Reg. v. Cooper (8 Q. B. 633) was another case—this time of libel
—arising out of sport. A provincial paper published a story
of how the “ myrmidons” of a certain reverend gentleman (the
prosecutor) had poisoned some foxes in the country hunted over
by 8ir W. M. Stanley’s hounds, and had hung their bodies up by
the neck, and how the tenantry of 8ir W. M. Stanley, by way of
retaliation, had hung up effigies of the prosecutor and his brother,
with foxes’ tails appended. This is amusing, but among some
people to call a reverend gentleman a vulpecide is to bring him into
odium, and it appeared that the defendant had told the editor
the story with this purpose, and asked him to ““show up ” the
unsportemanlike parson—in other words, he had authorised the
libel, and was answerable for it. Apart from the merits of the
particular case, it is quite right that the person who prompts a
libel should be the one to answer for it.

May v. Burdett (9 Q. B. 101) may be called the leading case
on dog law. It lays down that the gist of the action against the
owner of a dog that has bitten you is not negligence, but keeping
the dog with knowledge of his mischievous propensities. This
knowledge once brought home turns the dog into a wild beast,
and the owner keeps him at his peril. In Beaumont v. Reeve
(8 Q. B. 483) the Court held that an express promise upon a
merely moral consideration does not support an assumpsit.
Translated into plain language, this means that, if a man seduces
a woman and then casts her off with & promise to pay her an
annuity, the discarded mistress has no means of making the
faithless lover pay. If she wants to secure herself, she must get a
bond, which primd facie imports a consideration. A yet greater
anomaly of our law is that a parent cannot get damages for
seduction of his danghter while out at service, he cannot plead
“ gervitium amisit ”: (Daovies v. Williams, 10 Q. B. 725). Allan
v. Haywood (7 Q. B. 960) emphasises a very important distinction
in our law between a contractor and a servant. We are pretty
well aware by this time that a man cannot marry his deceased
wife’s sister, but probably few people know that the prohibition
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extends to an illegitimate as well as a legitimate child of the late
wife’s parents: (Reg. v. Chadwick, 11 Q. B. 173). This does not
help to make the rule any the more reasonable.

Doe on demise of Tatum v. Catomore (16 Q. B. 746) involves
an important distinction. It decides that, as a deed cannot be
altered after execution without fraud or wrong, the presumption,
if an alteration appears, is that it was made before execution. A
will is different, because it may be altered by the testator without
any fraud or wrong.

The doctrine of our law which defines necessaries for an infant
according to the circamstances and condition of the infant makes
it very elastic. Presents to a future bride of the infant, plated
harness and jewelled solitaires, have been allowed ; but the law
must draw the line somewhere, and in Wharton v. Mackenzie
(b Q. B. 606) it drew it at wild ducks, grouse, desserts, ices, and
confectionery for an undergraduate at Oxford. Does the Oxford
tradesman then cease to supply these things to the infant under-
graduate race except for cash? “ Oh!” as Mr. Chadband would
fervently say, ‘“ Let us trust so, my friends, let us trust so.”
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LORD HATHERLEY.

‘WaeN William Page Wood was a youth of nineteen he was intro-
duced to Her late Gracious Majesty the Queen, then in her cradle,
and had the honour of kissing the baby hand. He little thought at
the time that forty-eight years later he would be kissing the same
Royal hand on his appointment as Lord High Chancellor. The
honour of this cradle presentation he owed to his father’s (Alder-
man Wood) services to the Duke of Kent. Alderman Wood, the
hop merchant, was a conspicuous figure in the days of the
Regency. He espoused the cause of the injured Queen Caroline
with a chivalrous ardour and devotion equal to that of Denman ;
it was he who insisted on her coming from 8t. Omer to England
to assert her rights; it was he who sat beside her in the carriage
as she entered London; indeed, he made Lord Brougham, the
rival protagonist of the drama, quite jealous, a jealousy which
he vented by mischievously saying that A. W. (Alderman Wood)
stood for ‘“ absolute wisdom,” and hinting to Denman that he
supposed the Queen would have Wood for her Attorney-General.
It was Alderman Wood, too, who induced the Duke of Kent to
remove from Brussels, where he was living owing to his
embarrassments, and come to England, so that the Princess
Victoria might be born on British soil, and who found the funds
for this purpose. Under the auspices of a father so energetic
and public spirited, twice Lord Mayor of London, and for many
years the Parliamentary representative of the City of London,
young Page Wood was early introduced to scenes of public life
and public men, and early imbibed Whig principles. He had
soon an opportunity of putting them in practice, the tyrant to be
withstood being Dr. Gabell, head master of Winchester. The
good and gentle Addison—so Miss Aitken tells us—was the ring-
leader of a barring-out; the amiable Southey was expelled from
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Westminster for insubordination ; but it is still more strange to
find the mild and religious Page Wood, while a prefect at Win-
chester, engaging in a rebellion so serious that it could only be
quelled by the intervention of the military. The émeute ended
in the expulsion of the ringleaders. Page Wood might have been
spared, but he preferred to share the fate of his comrades. In
losing him even the outraged Dr. Gabell had to confess that Win-
chester had lost one of its brightest ornaments..

‘“My father,” says Page Wood, “ by virtue of his office as alder-
man, was bound from time to time to attend the sessions for the
trial of prisoners at the Old Bailey, and he frequently took his sons
with him, riding in on horseback with them from Highbury. I
soon became very much interested in these trials; perhaps they
gave me an early inclination for that profession to which my
father, when I was about fourteen, told me I was destined. I
was, however, very early shocked at the course of Old Bailey
procedure. Capital offences were at that time almost the rule,
and minor offences the exception. Stealing above the value of
40s. from a dwelling-house was capital. The criminals who had
been capitally convicted were brought up at the close of the
session and condemned wholesale. I once saw thirty or forty so
condemned, some of whom were making grimaces at the judge,
whilst others, who expected to be left for execution, were deeply
distressed. The scenes were sometimes most painful, and the
chaplain or ordinary, whose conversation I sometimes overheard
when dining at the Old Bailey, but too nearly resembled him
who is depicted in Jonathan Wild.” Deeply impressed with ‘“our
accursed system of penal law,” it was natural enough that when
Page Wood was called to the Bar he did not choose the Old
Bailey to practise in, but the genteel Court of Chancery instead.
Leach was then Master of the Rolls, and, in his demeanour,
imitated the surly Thurlow. There was, according to the testi-
mony of an eye-witness, something significant in his mode of
dispensing law. Two large fan shades were placed in such a
position as not only to screen the light from the Master’s eyes,
but to render him invisible to the court. After the counsel, who
was addressing the court, had finished and resumed his seat, there
would be an awful pause for a minute or two; when at length out
of the darkness which surrounded the chair of justice would come
a voice distinct, awful, solemn, but with the solemnity of
suppressed anger, “The bill is dismissed with costs!” No
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explanations, no long series of arguments, were advanced to
support the conclusion.

“ I remember,” says Page Wood himself, ‘ standing in great
awe of Sir John Leach; the first brief I held before him was
merely to ask for payment to executors of the small arrears of an
annuity (a few pounds), when the principal sum was about to be
paid out on the death of the annuitant to the parties entitled in
remainder. This at present is a matter of course. Then, in
strictness, a separate petition, costing more than the money itself,
was formally required. I simply asked, as instructed, that this
might be dispensed with, and the money paid. The answer from
the bench was: ‘8ir, you might as well ask me to pay it to the
porter at Lincoln’s Inn gate.’” We may contrast with this
‘Wood’s first appearance at the Bar of the House of Lords. On
the conclusion of his leader’s speech, the House said they did not
intend to hear any more counsel ; the leader said ‘‘ his friend Mr.
Wood expected to be heard,” and Lord Lyndhurst, with his
usual courtesy and kind consideration for young men, said, “ Oh!
let us hear him.”

It is said that Lethe flows between the Bar and the Bench, but
‘Wood did not forget the courtesy of Lyndhurst or the churlish-
ness of Leach. A friend who was walking home with him one
day from his court, remarked on the tedious lengthiness of the
speech of a junior counsel, and the unnecessary number of cases
he had cited. “ True,” the Vice-Chancellor replied, ‘it was
wearisome, for he assumed that I was ignorant of the A B C of
the law, but I recollected how I was once snubbed by Leach when
I was a junior, and I resolved to hear him out.”

Slowly, but steadily, he rose until he won the Solicitor-
Generalship. But at the very time when Sir William Page Wood
seemed fairly to have gained a place in the front ranks, and when
the great prize, for which all barristers are supposed to be con-
tending, was at least within view, he suddenly stepped aside from
the race and left it to others. And what was the reason? It
was very simple, and yet it was a reason which, we venture to say,
no successful lawyer ever gave before for such a course. S8ir
William found that the heavy labours imposed on him as
Solicitor-General “so seriously interfered with the duties of
domestic life and the comfort of his home, that he felt bound
to relinquish his honourable position ; it subjected her ” (his wife)
“to too much loneliness.”” Ambitious men would have voted
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such an act quixotic—scoffed at the very idea of it; but Page
Wood thought more nobly of domestic life. He, like Burns,
held that
To make a happy fireside clime,
For weans and wife,
That’s the true pathos and sublime
O’ human life.

He found a much more congenial sphere a year or two later
on his appointment as Vice-Chancellor. ““ No one,” says a writer
in the St. James's Review, ‘ who has ever penetrated into the
dingy little court in the purlieus of Lincoln’s Inn, where Vice-
Chancellor Wood presided, will readily forget the admirable
manner in which that learned judge discharged his functions.
His unfailing urbanity towards all parties, the quickness and
accuracy with which he perceived the main issues of the various
cases brought before him, and the impartiality and soundness of
his decisions, united to make him the favourite alike of counsel,
attorneys, and suitors. He had only one fault—he thought too
quickly. In delivering his judgment, his ideas followed each
other so rapidly through the brain, that he had not time to
express them fully. The shorthand-writers toiled after him in
vain, desperately endeavouring to fix upon paper the stream of
broken words which he poured forth, and finding often when they
had done so that they had only got a string of unfinished
sentences.” .

Lord Campbell once, when an appeal from the Vice-Chancellor
came before him, commented very strongly on the * prodigious
length ”’ and slipshod style of his judgments. ‘ They tended,” he
said, “ to unsettle rather than to settle the law.” The other Vice-
Chancellors protested against Lord Campbell’s strictures on their
colleague. Page Wood quietly went on as usual. He thought
written judgments would be a delay of justice to suitors, and
writing upset his digestion. It had been made loathsome to him
by the heavy toil which he had gone through in equity drafting;
but if his judgments were not perfect in form and finish, there
were few sounder expositions of the law.

I cannot forbear,” says Ballantine, ‘ relating an anecdote in
connection with one of the most amiable and excellent of judges,
the late Lord Hatherley, when he was Vice-Chancellor. I was
counsel before him, and had to cross-examine a very plausible, but
certainly not truthful, witness. I did so with some severity, and
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I imagined that I should have been successful before a jury. His
Lordship, however, was of a different opinion, and was much
struck with the ingenuousness of the young man, and he evidently
thought that he had been exposed to a cruel ordeal. As the
witness himself was going out of court, he was heard to whisper to
a friend, ‘Why, the old gent’—he used a stonger term—
‘ believed every word I swore.””

It was rumoured that he was to be one of the new Lords
Justices, and, dpropos of the rumour, he gives a characteristic
sketch of Brougham in a letter to Dean Hook: “ You will have
seen the Lord Justice story going the round of the papers like
your numerous bishoprics, and with the same foundation. I met
Lord Brougham as my lady and I were taking a holiday at the
British Museum on my birthday, and he at once congratulated me
and claimed the merit of the whole, apparently much astonished
when I told him it was not true. I introduced him to Charlotte,
when he bowed and kissed her hand, standing uncovered till he
had obtained her permission to put on his hat, to the great
amusement of numerous bystanders, and patting me on the
shoulders.” The appointment was made, however, and a graceful
incident occurred in connection with it. A short time previously
Sir Jasper Selwyn, the Conservative Solicitor-General, had been
made a Justice of Appeal, and when Lord Cairns was raised from
the same court to the Lord Chancellorship, and the vacancy
created which was subsequently filled by Sir William Page Wood,
Sir Jasper became, as matter of right, senior Lord Justice. But
when Vice-Chancellor Wood was promoted, Lord Justice Selwyn
insisted upon giving up to him the first place in the court, and
accordingly Sir William Page Wood became at once senior Lord
Justice. He had not been a Lord Justice of Appeal more than
six months when, to nobody’s surprise more than his own, he
received a letter from Mr. Gladstone offering him the Chancellor-
ship. Speaking of the composition of the Cabinet, Mr. McCarthy,
in his “History of Our Own Times,” mentions a curious
circumstance. ‘‘ John Bright,” he says, ‘“ was President of the
Board of Trade. The Lord Chancellor was Lord Hatherley,
formerly Sir William Page Wood. Many years before, when
Lord Hatherley was only known as a rising man among advanced
Liberals, and when Mr. Bright was still regarded by all true
Conservatives as a Radical demagogue, Mr. Bright and Mr. Wood
were talking of the political possibilities of the futu~e. Mr. Bright
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jestingly expressed a hope that whenever he came to be member
of a Cabinet, Mr. Wood might be the Lord Chancellor. Nothing
could then have seemed less likely to come to pass. As Lord
Hatherley and Mr. Bright met on their way to Windsor to wait
on the Queen, Mr. Bright reminded his colleague of the jest that
had apparently been prophetic.”

The choice did not escape criticism. A more brilliant speaker
might have been found in Chief Justice Cockburn, a more finished
scholar and statesman in 8Sir John Coleridge, but the appointment
was no mistake. In England character counts for more than
brilliancy, for more than oratorical style and finish, and in Lord
Hatherley the highest moral tone was found united with a
powerful mind and great legal learning.

Any sketch of Lord Hatherley which omitted the religious
element in his character would be not only defective, but mis-
leading. Religion governed every action of his private and public
life ; his deep humility, his sense of his own sinfulness, seem almost
morbid ; but they were the shadow of his high ideals. For forty
years, both when in Parliament and when he was sitting as Vice-
Chancellor at Lincoln’s Inn, Sir William Page Wood laboured
every Sunday, when he was in town, as Sunday-school teacher at
St. Margaret, Westminster; and every morning, winter and
summer, fair weather and foul, his erect and powerful form might
be seen at the early service at Westminster Abbey. His lifelong
friend, Dean Hook, said that Lord Hatherley was the best man
he had ever known. When he died Dean Stanley said he felt as
if a pillar in Westminster Abbey had fallen. No less admirable
was his devotion to his wife. In this he resembled Lord Eldon.
When Lord Chancellor, he dined at Trinity College, Cambridge,
and in replying to the toast of his health said: “ The day on
which I became a fellow of Trinity was the proudest and happiest
day of my life except one, and that was the day on which I ceased
to be a fellow of Trinity.” Healluded to his marriage. Every year,
as Swift did to Stella, he wrote his wife a birthday ode, and a
wedding-day ode. Some years before his death, Lord Hatherley
having to attend the Queen as Lord Chancellor, was bidden to
stay as Her Majesty’s guest after the business for which he had
come was finished. He betrayed some hesitation at this com-
mand, and, being pressed to explain, told Her Majesty that it
was the first occasion in his married life on which he had passed
twenty-four hours away from Lady Hatherley. The Queen
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allowed him to depart, and graciously commanded that the next
time the Lord Chancellor visited her he should be accompanied
by Lady Hatherley. ‘ Hatherley,” said Lord Westbury, “is a
mere bundle of virtues, without one redeeming vice.”

His decisions will be found in Kay and Johnson, in Hemming
and Johnson, Hemming and Miller, and in Law Reports, House
of Lords, 1868-72. ’

Reade v. Lacy (1 J. & H. 524) is an interesting case. Charles
Reade, the popular novelist, had written a play called “ Gold.”
He had also written a well-known novel called “ Never Too Late
to Mend,” and in the novel he had incorporated long passages
taken bodily from the play. The defendant had not seen the
play, but he thought the novel a good one for dramatic purposes,
and he dramatised it. This our law allows; but it does not allow
infringement of copyright, and it so happened that many of the
passages which the defendant had dramatised were passages incor-
porated in the novel ; so the novelist, who was plaintiff in person,
got his injunction. Ignorance is no more a defence to infringe-
ment of copyright than of patent right. It is curious to see, in
Warne and Co. v. Seebohm (39 Ch. Div. 73)—the Little Lord
Fauntleroy case—how history repeats itself.

Mayhew v. Mazwell (1 J. & H. 312) is another noticeable case
on copyright. Tt decided that the right of the author of an
article in a periodical under sect. 18 of the Act to prevent a
separate publication is not copyright within the meaning of the
24th section, and it is no objection, therefore, to a motion for an
injunction in such a case that the author has not entered his work
at Stationers’ Hall.

Where a debt arises out of a felonious act of the debtor, public
justice must be vindicated before the civil remedy can be pursued
—the policy of the law obviously being to prevent attempts to
compromise a felony by compensating the person injured on the
terms of allowing the criminal to escape prosecution ; but the civil
right is only suspended until justice is satisfied, and justice is
satisfied if the offender is indicted, though he is sentenced on a
different charge (Dudley v. West Bromwich Banking Company
(1J.&H. 14).

Lord Scarsdale v. Curzon (1 J. & H. 40) is a case well known
to the conveyancer. It decided that a bequest or settlement of
chattels upon the'same limitations as real estate, whether imme-
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diate or by way of trust executed, vests them absolutely in the
first tenant-in-tail at birth. Wellesley v. The Earl of Morning-
ton (2 K. & J. 143), deciding that an appointment by a father to
a languishing child, for the father’s benefit and not the child’s,
is a fraud on the power, is a case often cited. So is the Glenfield
Starch case (L. Rep. 5 H. L. 508), the leading case on property
in a trade name. Reese River Silver Mining Company v. Smith
(L. Rep. 4 H. of L. 64) lays down the law as to the effect of mis-
representation on a contract to take shares, and Webb v. Whiffin
(L. Rep. 5 H. of L. 711) and Helbert v. Banner (L. Rep. b H. of
L. 28) define with great elaboration the liability of past-member
contributories. Thames Ironworks Company v. Patent Derrick
Company (1 J. & H. 93) affirms the proposition that a common
law lien does not in general authorise a sale.

The contract of marriage is in its essence a consent on the part
of a man and woman to cohabit with each other, and with each
other omly. The religious element does not require anything
more of the parties, so says the Vice-Chancellor in Harrod v.
Harrod (1 K. & J. 4), and therefore it is not essential that all the
words of the marriage service to be repeated by the man and
woman should be actually said, but the ceremonies required by
law—such as the publication of banns and the like—being com-
plied with, when the hands of the parties are joined together, and
the clergyman pronounces them to be husband and wife, if they
understand that by that act they have agreed to cohabit together,
and with no other person, they are married. Therefore deaf and
dumb persons may marry. Everything is presumed in favour of
marriage. This exposition is valuable because popular ideas on
this subject are a little confused. The old parish clerk, Mr.
Macey, in “ Silas Marner,” describes to the company at the Rain-
bow how his old clergyman at a certain wedding had put the
questions “ by the rule o’ contrairy like,” and he says: ““‘ Wilt
thou have this man to thy wedded wife?’ says he; and then he
says, ‘ Wilt thou have this woman to thy wedded husband §’ says
he; and I says to myself, ‘ Is’t the meaning or the words as makes
folks fast in wedlock?’ For the parson meant right and the
bride and bridegroom meant right. But then, when you come to
think on it, meaning goes but a little way i’ most things, for you
may mean to stick things together and your glue may be bad, and
then where are you! And so I says to mysen, ‘It isn’t the
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meaning—it’s the glue’ And I was worreted as if I'd got three
bells to pull at once when we went into the vestry and they began
to sign their names; but the parson he made light of it. ‘ Pooh,
pooh, Macey, make yourself easy,’ he says; ‘it's neither the
meaning nor the words; it’s the regester does it—that’s the
glue.” ”
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MR. JUSTICE WILLES.

CamPBELL, in his Diary for July, 1855, records: ‘‘ Mr. Justice
Maule has resigned. He is succeeded by a capital hand whom I
warmly recommended to the Lord Chancellor—Willes, who is not
only an admirable lawyer, but has delightful manners and a well-
regulated mind.” This is high eulogy coming from that keen
critic of men, Lord Campbell.

“It is not too much to say,” says a writer in the Law
Magazine, “ that Mr. Justice Willes was the most learned lawyer
of our day”—“a consummate lawyer” is the verdict of Sir
Frederick Pollock. It used to be said of Wordsworth, the late
Bishop of Lincoln, that he was the only divine who had ever
read “ The Fathers” through. Willes has the reputation of
being the only lawyer who has ever read through the Reports—
the whole Reporte—from the first of the Year-books to the last
number of Meeson and Welsby—happily for him he had not to
cope with the multiplicity of modern reports—he had certainly a
greater knowledge of case law than any man at the Bar, and
report said that he had committed to memory all the practical
forms of write occurring and used in common law proceedings.
He knew by heart every old term of law, every maxim, every
cantilena of our law; and he was not only a profoundly learned
lawyer, of whom there have been many, but a scientific lawyer,
of which there have been few. Too many English lawyers live,
and move, and have their being in a chaotic world of legal rules
and technicalities. Willes, in Platonic metaphor, had ascended
the mount of vision, and before his philosophic eye the whole
domain of jurisprudence lay displayed in ordered beauty. Of
him, too, it might with truth be said, as of our great philosophic
Chancellor, that he had * taken all knowledge to be his province.”
There was scarcely a subject on which the judge was not a well-
read man, and what he had once read he seemed never to forget.
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The classics were his familiar companions down to his latest years.
Homer, especially, was his favourite, and was always ready at
hand for reference or quotation ; and he was one of those, says Sir
Frederick Pollock, ‘ whose knowledge is radiant and kindles
answering fire.” “ To set down,” he goes on to say, “all I owe
to him is beyond my means. . . . From Willes I learnt to taste
the Year-books and to pursue the history of the law in authorities
which were collectively and compendiously despised as ‘black
letter.” ” It was Willes, too, who suggested and inspired Sir
Frederick’s admirable treatise on the “- Law of Torts.” Thus is
perpetuated the spiritual lineage—the apostolic succession of the
law.

Cork is a city fruitful in lawyers and learned men; it has
given many judges to the Irish Bench, but it has no worthier
alumnus than Bernard Shaw Willes. But Willes was one, like
Burke, “ born for the universe,” and he gravitated, as so many
brilliant young Irishmen do, to London, and settled down to
“live laborious days” in the chambers of Chitty, the celebrated
pleader. In those days unassisted merit had still a chance, and
Willes, though he had no connection of any sort, except what he
had made for himself by his legitimate exertions, got rapidly into
business, and soon acquired a great reputation among his con-
temporaries. It was in Westminster Hall that he chiefly shone.
In arguing demurrers and special cases even the great Parke
owned his skill and disdained not to cross swords with him. He
was not much seen on circuit. He was, a8 he himself said when
once proposing prosperity to the Home Circuit, ‘“ a town mouse
rather than a country mouse.”

“It was his practice,” so a friend relates in the Solicitors’
Journal, ** after working up till a late hour at night, to take a
walk in the Temple Gardens, a habit which was shared by the late
Mr. T. W. Smith, the learned author of the Leading Cases. It
was in these midnight walks that these two distinguished lawyers
first formed an acquaintance which soon ripened into intimacy,
both being, indeed, kindred spirits, for the late Mr. Smith was a
man of extraordinary wide and varied culture. These walks,
which were frequently prolonged into the small hours of the
morning, became & fixed custom, and possibly had a share in
precipitating the disease which caused the untimely death of Mr.
Smith. At his request Willes consented to undertake the third
edition of ‘ Smith’s Leading Cases,’ only stipulating that Mr.



186 Mz. Justice WILLES.

Keating, who was also Mr. Smith’s intimate friend and executor,
should be joined in the task.” But his reputation, though
rising at the common law bar, had not yet reached the remote
precincts of Lincoln’s Inn, and he, like Pitt, had to suffer for the
crime of being a young man, and a rather positive young man.
Serjeant Robinson relates how in one case at a conference with
his two leaders Sir Richard Bethell and Serjeant Hayes, of witty
memory, young Willes had the temerity to differ from his two
seniors, and to give his reasons at some length. * Well, Serjeant
Hayes,” said the sarcastic Bethell, “ we have come to a clear
opinion on this case, and this young—1I forget his name (referring
to the back of his brief). Ah! I see, Mr. Wills, or Willes, or some
such appellation—I understand differs from us. Perhaps he will
be kind enough to write out the conclusion we have come to and
send it to us for our signatures.” Willes turned out to be right,
but he never quite forgave Bethell for his marked discourtesy.
These things sometimes happen still. Willes, however, was not
to be snuffed out by a sarcasm. He became Tubman of the
Exchequer, an odd but honourable post, and, more flattering still,
he was employed with Bramwell to prepare the Common Law
Procedure Acts. No better man could poesibly have been found
for the task. Few men with his mastery of technical detail would
have been able to emancipate themselves from its trammels, but
his clear sense, while recognising to the full the necessity of
distinct and accurate rules, was able to cast aside the useless
subtleties and effete technicalities which incumbered the law
down to that period. No one less thoroughly familiar with the
system which he destroyed could have done the work so com-
pletely, but he knew exactly how much was worth retaining and
how much ought to be rejected. It is difficult for men trained
under the modern system to realise the extent of the revolution
which was quietly and effectually brought about by these Acts.
The next year saw his elevation to his proper sphere—the Bench.
Campbell was then Chief Justice. He enters in his diary:
‘ Much amused and pleased with a scene yesterday in the Queen’s
Bench. At the sittings of the court my brother Willes presented
himself at the extreme right of the Bench to take the oaths. All
stood up, judges, barristers, and strangers, with much solemnity.
When the judicial juror came to the oaths of abjuration, he did
not repeat the words after the officer, who with much emphasis
was reading it. I made a private sign to Willes that he should
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repeat, but with no effect. At last the words being pronounced
by which he ought to have abjured ‘the said James and the
descendants of the said James,” and he still uttering no sound, I
said, ‘ Brother Willes, you should repeat those words after the
officer of the court, that we may know that you abjure King
James and his descendants” Willes, J.: ‘My Lord, I am
abjuring them in my mind.” Chief Justice: ‘ That is not enough,
Brother Willes. The statute requires the words to be * spoken ”
by you. Although there be no * Pretender,” and there have long
ceased to be any ‘‘ descendants of the said James,” you are bound
with a loud voice to abjure them. I am sorry that the law should
require such a farce, but while the law exists the farce must be
played.’” Brother Willes then repeated the remainder of the
oath to the end of it and kissed the book. ‘‘ The abjuration oath,”
adds Campbell, “ certainly is a monstrous profanation which
ought now to be done away with. We may safely trust to the
simple oath of allegiance.”

“ Oh! Plato, Plato! ” exclaimed the Emperor Julian when he
was going through his martial exercises, ‘ what an occupation for
a philosopher.” When the Inns of Court Volunteers were formed
in 1859 Willes, with characteristic sense of duty, though then on
the Bench, joined as a private, and continued to serve in its ranks
till shortly before his death, nor is it recorded of him that he
uttered any sentiment at all equal to that of Julian, or deemed it
in the least derogatory to his dignity to drill with the Devil's
Own. Did not the late Lord Justice Cotton go to parade with
his appointment as Lord Justice in his pocket? But truth will
out, and the story runs that Sergeant-Major Dod, of that redoubt-
able corps, with soldierly bluntness, once remarked that Willes
might be ‘ & d——d good judge, but he was & d——d bad drill.”

It must have been in this capacity that Sir Frederick Pollock
apostrophises him as “a wise and valiant judge.” Wise he
assuredly was. In no judge had the mercantile community
greater confidence. They kmew that he was thoroughly
acquainted with commercial law, and would apply it in a wise
and liberal spirit. .

An old Socotch judge being asked how he prepared his judg-
ments replied, “ Oh! I just read over the pleadings and let them
wamble in my wame with the whiskey for twa or three days, and
then I gie my ain interlocutor.” This was not Willes’ way. In
all his admirable judgments, extending over a period of seventeen



188 Me. Justice WILLEs.

years, are displayed the patience, the research, the absolute
impartiality which are the great glory of our judicial Bench.
Only on one occasion did he intervene in the factious world of
politics, and that was on the occasion of what Chief Justice
Cockburn wittily called * the Collier explosion,” when Sir Robert
Collier, to secure a literal compliance with the words of an Act of
Parliament, had been appointed to sit for one day as a judge of
the Common Pleas to qualify as a Privy Council judge. Mr.
Justice Willes gallantly came to the aid of the Chancellor, Lord
Hatherley, and rightly characterised the comments on the
appointment as “ sensational ” ; whereupon Lord Westbury wrote
a highly characteristic letter, holding up Mr. Justice Willes as an
object lesson of the inferiority of common law morality to equity
and of the importance of a fusion, and also of the need of a
higher standard of legal education. The letter is smart and
amusing, but ite sarcasm overreaches itself, as Pope’s did when
he caricatured Addison as Atticus and elevated clever Colley
Cibber to the throne of Dulness.

Some years before his death, finding himself unequal to the
fatigues of social intercourse in London, Willes withdrew to the
neighbourhood of Watford (the choeen home of another legal
Tuminary, the late Lord Esher). There, on summer evenings, he was
to be found paddling in his boat on the stream which ran through
his place at Otterspool, and feeding with his own hands the trout
which seemed to know him, and over whom he never suffered a
fly on a hook to be thrown. It was his chief delight to take his
visitors to the familiar corners where his favourites lay, and to
point them out as they swam to receive the food which he flung
to them.

Ruskin once said that he hoped the day would come when an
Englishman would rather look at & bird than shoot it. The time
had come to Willes. In youth he had been a great sporteman,
and, in particular, passionately fond of fishing. From Words-
worth, of whom he was an ardent admirer, he had learned

Never to blend our pleasure or our pride
With sorrow of the meanest thing that lives.

In private life he possessed the tenderness of a woman. He
has been known to retire to his room and shed tears before
passing sentence on a criminal, and the most serious shock to his
constitution—a shock from which he never quite recovered—was
due to the death of a favourite brother.
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Serjeant Ballantine speaks of him as ‘ singularly emotional,”
and describes how on an election petition in which he was
engaged—it was that of Penzance—Willes exhibited this trait in
what he calls “ a ridiculous manner.” “ An allegation,” he says,
of bribery against a doctor—I am not sure he was not a veteri-
nary surgeon—was strongly relied upon, and appeared to me to
be fully made out, but his Lordship almost burst into tears at the
idea of & member of that ‘“ noble profession "’ being guilty of such
a crime. Willes’ was a “ finely touched spirit.” But there are
persons to whom sensibility always seems silly, and the * fine
frenzy of the poet ” nothing but the ravings of the S8ibyl. Child-
less himself—he married the year after he was raised to the
Bench—his manner with children was singularly winning, and
three favourite dogs were always the companions of his walks.

In his indefatigable pursuit of knowledge, says a friend in the
Law Magazine, he denied himself the rest which he had so well
earned, and which he so much needed. Next to law his favourite
pursuits were language and travel. He found time to master all
the principal spoken languages of Europe, and had also a con-
siderable acquaintance with the Oriental tongues. In his
different vacations he visited Spain, Italy, America, and the East.
These long and rapid journeys in hot climates and in the hot
period of the year must, no doubt, have acted injuriously upon an
already overtaxed constitution. Indeed, a fever at Damascus had
once well-nigh proved fatal; but he was one * who could not rest
from travel—he would drain life to the dregs.”

He came home from the Northern Circuit from Liverpool on
August 24th, 1872. He had been on circuit several weeks. It
was a very heavy circuit—sheer hard work without any interval.
The judge said to his doctor, on leaving Liverpool, “ I feel worn
out; I could sleep for a fortnight or three weeks.” A little later
he said to his old clerk, who had gone to visit him, “I am tired
and sleepy—can’t get rest.”” He had been at home then more
than three weeks. “ I have had no sleep for a fortnight.” His
clerk asked him what he had been doing. He replied, “ Reading
German.” *“ God bless my soul,” said the old clerk, “ why don’t
you take rest "’

A few weeks later he was found with a revolver lying by him,
and the blood trickling from a wound in his heart. His mind was
overwrought, as the jury found. He died a victim to overwork.
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Byron’s fine lines to Kirke White may aptly be applied to
him :
Oh, what a noble heart was here undone
When Science’ self destroyed her favourite son.
Yes, she too much indulged thy fond pursuit,
She sow’d the seeds, but death has reaped the fruit.
'Twas thine own genius gave the final blow
And helped to plant the wound that laid thee low.
So the struck eagle stretched upon the plain,
No more through rolling clouds to soar again,
Viewed his own feather on the fatal dart,
And winged the shaft that quivered in his heart.
Keen were his pangs, but keener far to feel,
He nursed the pinion which impelled the steel ;
While the same plumage that had warmed his nest
Drank the last life drop of his bleeding breast.

Selection from Willes’ many admirable judgments is a difficult
task. Smith v. Great Eastern Railway Company (156 L. T. Rep.
N. 8. 246; L. Rep. 2 C. P. 4) is a rather startling decision, viz.,
that a railway company is not liable to a passenger who has been
bitten by a stray dog running about the company’s station, unless
there is evidence of negligence by the company in not getting rid
of the dog, but it is a consolation to find from the adjacent case
of Worth v. Gilling (L. Rep. 2 C. P. 1), that it is not necessary,
in order to sustain an action against a person for keeping a
ferocious dog, to show that the animal has actually bitten another
person before he bit the plaintiffi. It is enough that the dog has,
to the knowledge of his owner, evinced a savage disposition by
attempting to bite.

Jacobs v. Seward (20 L. T. Rep. N. 8. 448; L. Rep. 4 C. P.
328) is a useful reminder that one tenant in common cannot
maintain trespass against another tenant in common for cutting
in due season. and carrying away the whole produce of the common
property, e.g., a crop of hay. The remedy is action for account.

Lover v. Davidson (1 C. B. N. 8. 182) is important to com-
posers. It decides that one who adapts words of his own to an
old air, adding thereto a prelude and accompaniment also his
own, acquires a copyright in the combination, and may describe
himself as proprietor against a person pirating.

Cooper v. Lloyd (6 C. B. N. 8. 519) lays down a very reason-
able rule, viz., that the adultery of a wife living apart from her
husband destroys her implied agency to bind him by her contracte
for necessaries. The matrimonial obligations are ended. Our
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law is very humane, perhaps too humane, in excluding evidence
of character against a man; but if a prisoner chooses to call
evidence of general good character the prosecutor may call evi-
dence to rebut it. This is Reg. v. Rowton (10 Cox C. C. 25).
Bigamy is sometimes a very serious offence, and sometimes a very
venial one—an Enoch Arden misadventure. The law will not
presume the mens rea. When, therefore, it was proved on an
indictment for bigamy that the prisoner and his wife had been
living apart for seven years preceding the second marriage, and
it was equally probable that he did not know as that he did know
that his wife was living at the date of the second marriage, the
Court held that it was for the proseoution to prove that he did
know that fact: (Reg. v. Curgenven, 10 Cox C. C. 152). Raphael
v. Bank of England (17 C. B. 161) illustrates how far the policy
of our law goes in favour of negotiability. A person who takes a
bank-note or other negotiable security bond fide, that is, giving
value for it and having no notice at the time that the party from
whom he takes has no title, is entitled to recover upon it, even
though he may at the time have had the means of knowing the
want of title, and has neglected to avail himself of it. Especially
worthy of attention is Willes’ masterly judgment in Lloyd v.
Guibert (1 Q. B. Div. 115) in the Exchequer Chamber, laying down
the principle that, where the contract of affreightment does not pro-
vide otherwise as between the parties to the contract in respect of
sea damage and its incidents, the law of the country to which the
ship belongs must be taken to be the law to which they have
submitted themselves. In an action for breach of promise, where
the plaintiff has been seduced by the defendant, the jury may not
add to the damages a solatium for the outraged feelings of the
mother and family of the girl, but they may take into considera-
tion the altered social position of the girl in relation to her home
and family through the seducer’s conduct; in other words, the
difference between her position as a cast-off mistress and as a
virtuous and respected member of the family : (Berry v. Da Costa,
L. Rep. 1 C. P. 331). It is often urged that breach of promise
actions should be abolished. Berry v. Da Costa is a good
argument against such abolition. It shows how, through the
machinery of such an action, the court may redress a wrong of &
peculiarly base and cowardly kind, which, but for such an action,
would he without a remedy.
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LORD BRAMWELL.

Bosus SuiTH, Sidney’s lawyer brother, was once discussing with
a doctor the merits of their respective professions. ‘ Well,”
said the doctor, “ you must admit that your profession does not
make angels of men.” ‘ No,” replied Bobus, “ your profession
gives them the first chance of that.” It is a very common
fallacy that of the doctor’s. ‘‘ Gentlemen of your profession,”
said Mr. Pickwick to Serjeant Snubbin, ‘“see the worst side of
human nature. All its disputes, all its ill-will and bad blood
rise up before you.” Those who hold these crude views can
never have seen Lord Bramwell. Law made no cynic of him.
It never soured the milk of human kindness, or froze the genial
current of his soul, and for this reason he was one of the most
popular judges who ever sat upon the bench. No one was more
anxious to give a patient hearing to counsel, or to assist them to
state a proposition. All ‘ the young ones,” as he called them,
regarded him as their “ particular friend.” One unpleasantness
only he could recall, he said, in responding to his health at his
retirement banquet. “ Once a very old and dear friend of
mine ”"—and he looked hard as he said it at Montague Chambers
—* provoked me so much and made me so angry, that I actually
threatened to commit him, and I remember that, on my asking
him what he would have dome if I had committed him, he
answered promptly, ‘ Move for my own discharge.’”’

We fancy a golden age then of the Bar, but at the time when
Bramwell was being called to the Bar in 1838—he was then
thirty—we find Sidney Smith writing thus: “It seems a para-
doxical statement, but the fact is that the respectability of the
Bar as well as of the Church is almost entirely preserved by the
unequal division of their revenues. A Bar of 100 lawyers travel
the Northern Circuit, enlightening provincial ignorance, curing
local partialities, diffusing knowledge, and dispensing justice in
their route; it is quite certain that all they gain is not equal
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to all they spend ; if the profits were equally divided, there would
not be six-and-eightpence for each person, and there would be no
Bar at all. At present the success of their leader animates them
all—each man hopes to be a Scarlett or a Brougham—and takes
out his ticket in a lottery by which the mass must infallibly lose,
trusting (as mankind are apt to do) to his good fortune, and
believing that the prize is reserved for him, disappointment and
defeat for others.”

8o that we see that even then the Bar was a fatal mirage; we
know it only too well now. Bramwell, however, was not one of
those “ born to blush unseen.” He was well equipped with the
self-confidence which is the first qualification for the Bar. I
have it in me, and by G—— it shall come out,” exclaimed
Sheridan as he declared for a political career. Lord Bramwell
had the same belief in himself, and before he had got a brief at
the Bar he was telling his intimates that he had got it in him
and meant to rise to a seat on the Bench. In some men such
confidence would be mere bumptiousness, but in men like Lord
Campbell, Lord Westbury, Lord Beaconsfield, or Lord Bramwell
it sprang from the conscious possession of great powers. He
had a clear, powerful, and an&lytic intellect, and a vigorous
epigrammatic style of expression. With him, like Dr. Johnson,
there was no flourishing with the sword. He was through your
body in an instant. He had gained, too, in the counting-house
of his father’s bank before he began law, a knowledge of business
in general and banking in particular, which served him in good
stead in after life in conducting commercial cases. It was not
long before he had an opportunity of making ‘& good impres-
sion ” in court.

“ One day I was sitting in my chambers, when there came a
shagbag attorney with a brief for Maidstone, Platt to lead me.
In the course of the case the counsel on the other side raised
an objection. Platt answered the point indifferently, and the
judge thought so. I whispered something to Platt and found
myself on my legs giving my answer. ‘Oh, that is quite a
different matter, Mr. Platt,” said the judge, satisfied and con-
vinced, and I sat down, having made a very good impression. I
thought briefs would be showered upon me, but they were not;
that attorneys would be at my chambers when I returned, but
they were not. B8till, from that time, somehow, I never looked
back.”
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An anecdote told by Mr. Fairfield in his Memorials shows
how strongly his acuteness impressed his contemporaries. A
schoolfellow of his, Channell—afterwards the Baron—held a
brief at the Maidstone Assizes. Consultation with the solicitors
revealed a technical flaw in the pleadings drawn by them, which
in those days would have proved absolutely fatal. The solicitors
could only hope that it would not be discovered. ‘““ Who is
against us?” asked Channell. ‘“Oh!” was the reply, “a Mr.
Bramwell. Nobody ever heard of him before.” ‘‘Then, gentle-
men, we're done,” was the advocate’s remark. “ I was at school
with that gentleman.” And done they were.

Supremely successful or brilliant at the Bar Bramwell was
not. His worth, as Mr. John Macdonell has said, was only fully

admitted when he became a judge. He was never an eloquent

advocate ; indeed, he had not much liking or respect for forensic
eloquence, and he was too much alive to the defects of his own
cage to be always convincing. A circuit squib sings how—

Bramwell, blushing with a maiden grace,

Strives to look honest in a jury’s face,

While stubborn juries, proof against his wiles,

Pronounce for Nokes while he appears for Btyles.

“ Honest ” he could not help looking, however bad his case
might be. Apropos of this—the ethics of advocacy—he makes
some very sensible remarks:

“ A man’s rights are to be determined by the court, not by
his attorney or counsel. It is for want of remembering this that
foolish people object to lawyers that they will advocate a case
against their own opinions. A client is entitléed to say to his
counsel: ‘I want your advocacy, not your judgment; I prefer
that of the court.’”

This is just what Dr. Johnson said. “8ir,” he said to
Boswell, “a lawyer has no business with the justice or injus-
tice of the causes he undertakes. The justice or injustice of the
cause is to be decided by the judge. A lawyer is not to tell
what he knows to be a lie, but he is not to usurp the province of
the jury and the judge.”

But it is one thing to decide on the justice or injustice of a
case, and another to have to urge bad law, and to the sensitive
conscience of the true lawyer—to a Bramwell or a Bowen—it is
as painful to urge bad law—that a judgment is not an estoppel
inter partes, for instance—as it would be to an orthodox clergy-

TRT
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man to preach from the pulpit that the Scriptures are not
inspired, or any other grievous heresy.

Though brought up after the straightest sect, a special
pleader—and no one was more cunning of fence—Bramwell had
no love for the system: a system in which—as Lord Russell of
Killowen said—truth and justice and the substance of the thing
were sacrificed to the science of artificial statement. ‘‘ I think,”
he said, “that some twenty or thirty years hemce, when the
present gemeration of lawyers has ceased to exist, it will scarcely
be believed that such a state of things did exist in a civilised
country.” ‘For a quarter of a century,” he adds, “I did my
best to get rid of it.” He helped with Willes to deal it its death-
blow in the Common Law Procedure Acts which they jointly
drafted. Later on, when the fusion of law and equity embodied
in the Judicature Acts was proposed, he gave it his hearty
support. This large-mindedness, coupled with his mastery of
the common law, and his robust good sense, pointed him out as a
judge eminently suited to preside over the transition from the
old system to the new, and as a Baron of the Exchequer he
amply justified the choice which was made of him in 1856.
“The force of common sense,” it was said, ‘“ could no further
go than in his pregnant summings-up.” Among other causes
célebres, in which his fine judicial qualities exhibited themselves,
were the Clerkenwell Explosion Case and the Gas Strikers’ Case.

Those whose memory carries them back some thirty years
will not readily forget the garoiting scare that then fluttered
society. Is it not sketched in the pages of the genial Leech?
but, in truth, it was no laughing matter, and to Bramwell
belongs the credit of having rid us of this nightmare:

In the court of Old Bailey, 'twas Bramwell that spoke :
“The Crown can’t allow all these crowns to be broke ;

8o let each skulking thief who funks justice and me,
Just attend to the warning of bold Baron B.

Just hand me my notes, and some ink for my pen,
And, gaoler, look sharp, and bring up all your men.
Under five years of servitude none shall go free,

For it’s up with the dander of bold Baron B.”

‘“Bold " was quite the right epithet for the Baron. He never
hesitated to speak out what he thought. When a Welsh jury, in
defiance of the clearest evidence, insisted on acquitting, on
national principles, a countryman charged with embezzlement,
Bramwell gave them “ a bit, of his mind ”; told them plainly that

o2
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they had not done their duty, and warned the prosecutor not to
trust his property where juriee would give him no protection.
‘When the T'imes gave currency to some cock-and-bull story about
counsel on the Western Circuit carrying off their briefs from
Bristol to another assize town, and leaving the court at Bristol
impotent, Bramwell characterised it expressively as * rubbish,”
and added that “ so long as there are people who take a pleasure
in reading scandal, some will be duly produced for their perusal ”
—a sentiment which was too near the truth not to get him into
hot water with the Press.

On another occasion a hubbub was raised because he did not
insist upon a witness taking off his glove while the oath was being
administered to him. On another because he had passed sen-
tence on a prisoner in an unconventional manner: “ My duty,”
he had said, “is to pass upon you the sentence of death, and that
is my only duty.” But Bramwell had the courage of his
opinions, and cared for none of these things. Many are the witty
sayings recorded of him, judicial and extra-judicial. A prisoner
had been found guilty, and Baron Bramwell was proceeding to
exhort the culprit to repent and amend.

“ You have been convicted " he began.

Prisoner (interrupting): “ How much?”

Bramwell, B. (laconically) : “ Nine months.”

A prisoner was once tried before him at an assize town on a
charge of stealing a ham. The day was hot, the counsel were
loquacious, and the ham perspired in the crowded court. At
last, everyone being weary, came the Baron’s turn to address the
jury, and he summed up the case in these words:

‘“ There, gentlemen, is the prisoner, and there, gentlemen,
is the ham. Consider your verdict.”

“ Drink, yes, drink. I mean by that, drink which cheers and,
if you take too much, inebriates—drink, as Mr. Justice Maule
understood it when he was asked by the bailiff who had sworn to
give the jurymen ‘no meat or drink,’ whether he might give a
juryman some water. ‘Well,’ said the judge, ‘it is not meat,
and I should not call it drink; yes, you may.'”

When counsel for a prisoner urged that his client was suffer-
ing from kleptomania, “ That,” said Bramwell, “is a disease
which I am here to cure.”

“What to do with a termagant wife! Chain her up ™
(facetiously).
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“The law is so dry? I deny it. . . . Of the four volumes
of Blackstone’s Commentaries, three, to my mind, are most agree-
able reading.”

“If the clerk had presented the writ to the Aldgate pump,
he might as well say he had made reasonable efforts to effect
personal service.”

A fellow member of a political economy society had been
indulging in a tirade against the House of Lords as composed of
idlers. ““If,” said Bramwell—he was then in the gilded chamber
—* what he says of us is true, I am not fit to be a member here,
and if it isn’t he is not fit.”

“It’s your own fault,” he once said to a purchaser who was
complaining that his vendor, an Oriental of very unprepossessing
appearance, had cheated him ; “ he has caveat emptor written on
his face.”

““ Deceased wife’s sister: The most enormous paradox in the
world to say that the right way for a man and woman to live
together without scandal is that they should not be able to
marry"l

Lord Bramwell was a great lawyer and a great judge, but he
had too original a mind and too independent a judgment to be
kept confined within the ring-fence of positive law. He realised,
as every true lawyer must, that the law is inextricably interwoven
with morality, with politics, with political economy, with
sociology generally; and with his vigorous intellect and shrewd
commonsense it was an irresistible temptation to make raids into
the demesnes adjoining the law’s bailiwick and try his cut-and-
thrust logic on the passing problems of the day. Whatever it
was which was the theme, whether Nationalisation of the Land,
or Drink, or Liberty and Property Defence, or Bargains and
sticking to them, or the sale of Serjeants’ Inn, or Marriage with
a Deceased Wife’s Sister, Lord Bramwell had always something
interesting to say about it, and said it in such a striking way
as compelled attention. There was always an admirable sanity
too about his views: witness for instance his criticism of the
apologistd of kleptomania and weak-minded criminals.

The giant growth of joint-stock enterprise is one of the most
remarkable phenomena of this century. The number of com-
panies registered has been steadily growing. In 1898 it reached
the enormous total of 4700 registered in one year. The key
which has unlocked this marvellous commercial enterprise is
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“ Limited Liability,” and the credit of it belongs very much to
Lord Bramwell. There was no objection to the principle of a
company making & special form of contract. Plenty of insurance
companies had done so in their policies, limiting liability to the
asgets, but if an ordinary trading company was to adopt it in all
its business transactions, how was the public to have notice?
Bramwell suggested the simple expedient of adding the word
“ Limited ” to the company’s name, and the greatest commercial
revolution ever inaugurated was accomplished. He was proud
of the invention. * Mention it in my life,” he said, jocularly.
The Companies Acts were in aid of freedom of contract, and as
such he entirely approved them, but he strongly deprecated
making contracts for people, whether it was the Legislature
which did it, or equity. ‘‘ Grandmotherly protection,” as he
called it, was his special béte noir. His motto was Laisses faire.
‘ Please govern me,” he said, *“ as little as possible.” * Socialism
would never succeed,” he added, ‘‘ until we are as honest ag the
bees. Suppose my friend and I had to think for each other’s
wants, instead of each for his own, I am afraid I should feed him
sometimes when he was not hungry, and he occasionally would
put me to bed when I was not sleepy. I should take him, for his
good, to the Liberty and Property Defence League, and he would
take me, for mine, to a Social Science Congress, to the edification
of neither.” But Cassandra prophesied in vain. The Socialistic
tide, whether we will or not, rises higher every day, submerging
the old landmarks of personal liberty and private property. In
the same spirit he held it a sound rule of criminal jurisprudence
not to multiply crimes, to make as few matters as possible the
subject of criminal law, and to trust as much as could be to the
operation of the civil law for the prevention and remedy of
wrongs.

After twenty years in the Exchequer, Baron Bramwell was
made a Lord Justice of Appeal, and there was probably no judge
who gave more weight and authority to that court at a critical
period of our jurisprudence. To say that he was as much in his
element at Lincoln’s Inn as in Westminster Hall would be
flattery. ‘I sat daily,” says Lord Campbell—he had just been
made Chancellor—* through the whole of Michaelmas Term with
Lords Justices Knight-Bruce and Turner. I might have been
compared to a wild elephant broken in between two tame ones.”
It was much the same with Lord Justice Bramwell sitting at
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Lincoln’s Inn with the two tame elephants Lord Justice
James and Jessel, M.R. He had one day to hear a case involving
points of equity only. The case occupied the day. When the
Chancery Lords Justices had given their judgment, and his turn
came, he said simply: ‘“ Having listened all day to things which
I don’t think I ever heard of before, I can safely say I am of the
same opinion and for the same reasons.” But he had that good
sense, which is itself a natural equity. Cato, as we know, began
the study of Greek at eighty. Lord Bramwell at the same age
beginning the study of equity (see Salt v. Marquess of Northamp-
ton, 66 L. T. Rep. N. 8. 765; (1892) A. C. 19) affords a fine
historical parallel. The result of his lucubrations was to doubt
whether it would not have been better to have held people to
their bargains, and taught them by experience not to make
unwise ones rather than relieve them when they had done so.
But “ piety, or the love of fees of those who administered equity,
has thought otherwise.” He, like Selden, was inclined to think
equity a ‘‘ roguish thing.”

His country house was at Edenbridge. One spring day, Mr.
Fairfield tells us, in the year 1889 the local constable at Eden-
bridge noticed Lord Bramwell intently watching a noisy group
of village boys apparently much excited about something. It
was the first day of the cricket season, and they were in fact
* drawing up rules for their cricket club. Fancying they might
have annoyed the old lord in some way, the constable approached
and asked whether such was the case. ‘‘No, no,” said Lord
Bramwell ; ““ those lads have been teaching me something—how
the Common Law was invented.” The constable considered this
a remarkable proof of juvenile precocity, and observed: ‘It is
wonderful what they do learn at school nowadays, my lord—over-
education, I call it.”

How true it is that the mind sees what it brings! The
constable saw nothing but a pack of noisy boys. Before the eyes
of the old judge—the master of the Common Law—there was
unrolling itself on that village green the long pageant of our
legal history.

How he retired from the Bench in 1887 ; how on the occasion
of that retirement a unique tribute was paid him by Bench and
Bar, in a complimentary banquet; how he was raised to the
peerage as Baron Bramwell of Hever; how vigorously he dis-
sented from many of the decisions of the other Law Lords as to
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the mind of a corporation, as to constructive fraud, as to the
much-vexed maxim ‘ Volenti non fit injuria ”—all these things
are fresh in our recollection, and need not be dwelt upon. When
he died, in 1892, it might be said of him as of Julius Cxsar:

Satis vixit et natursm et gloris.

One of his last utterances may be heartily commended to the
Profession, to Bar Associations, and Law Institutions: ‘ The
great thing to be done—that which they ought all to seek to do—
was, to cheapen law—to cheapen the administration of the law.
High costs, it is said, are a good thing in stopping a great deal
of improper litigation. Yes, so they are, but they also stop a
great deal of proper litigation.”

“ Hold to your bargain ” was one of his first principles, but
he made an exception to bteach of promise actions. “I cannot
help thinking,” he says, “ that these are actions which ought not
to be encouraged. If people change their minds, it is better that
they should do so before marriage than when it is too late”
(Anon., 41 L. T. 71). This would be a good argument in the
days when courts enforced specific performance of a promise to
marry, but that appalling jurisdiction is now at an end. The
law allows you to be fickle, but it is a luxury for which you pay,
and for which you ought to pay.

His remarks in Byder v. Wombwell (19 L. T. Rep. N. 8. 491;
L. Rep. 3 Ex. 95) on infants’ contracts are very pertinent. * The
law as to such contracts is not,” he says, “ a law for the indemnity
and defence of the infant who is such merely: it is a law to deter
people from trusting infants, and so save them from the conse-
quences of the improvidence and inexperience of their age—an
improvidence which would lead them into loss, though all their
dealings were with honest people, an inexperience which causes
them to be no match for rogues.” Insanity, again, is not a
“ privilege ” but a misfortune. It must not be allowed to injure
innocent persons: (Drew v. Numn, 40 L. T. Rep. N. 8. 671;
4 Q. B. Div. 668).

In Stonor v. Fowle (68 L. T. Rep. N. S 1;13 App Cas. 20)
he points out that so-called imprisonment for debt is not really
imprisonment for debt, but for dishomesty—the debtor not
paying when he has the means. Properly understood, it is only
kindness in disguise. “ A learned County Court judge once told
me,” he says, ““ that at first he used to make orders for committal
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for a short time, and he found that the people went to prison.
He then lengthened the period, and found that fewer people went
to prison, and he found that the longer the period for which he
committed people to prison for not paying, the shorter was the
total amount of imprisonment suffered by debtors; because when
they were committed for the whole six weeks they moved
heaven and earth among their friends to get the funds and pay;
whereas, if the term was a short one, they underwent the
imprisonment.

But is this squeezing of friends quite justifiable !

That thinking an abducted girl over age is no defence (Reg.
v. Prince, 13 Cox C. C. 143) ; that there is no such thing as abso-
lute or intrinsic negligence (Degg v. Midland Railway Company,
1 H. & N. 781) ; that an occupier may not shoot a trespasser; that
if a man has the misfortune to lose his spring by his neighbour
digging a well, he must dig his own well deeper (Ibbotson v.
Peat, 3 H. & C. 650); that a wife cannot pledge her husband’s
credit without authority (Debenham v. Mellon, 42 L. T. Rep.
N. 8.577; 5 Q. B. Div. 399) ; that boxing (Reg. v. Young, 10 Cox
C. C. 371) or football (Beg. v. Bradshaw, 14 Cox C. C. 84) are
unlawful if played in such a way as to be likely to cause the
death of another, are but a few out of his many valuable
decisions.

He never would assent to the view that posting acceptance of
an offer which never reaches the offerer constituted a contract:
(British and Amerscan Telegraph Company v. Colson, 23 L. T.
Rep. N. 8. 868; L. Rep. 6 Ex. 118; Household Fire Insurance
Company v. Grant, 41 L. T. Rep. N. 8. 298 ; 4 Ex. Div. 216).

Circumstantial evidence sometimes presents difficulties, but
sometimes “res ipsa loquitur.” The claimant in the Lovat
Peerage Case (10 App. Cas. 803) had certainly some serious
difficulties to contend with, as Lord Bramwell with fine irony
points out. “ Alexander,” he remarks, “ must—on the claimant’s
hypothesis—have been working at manual labour when he was
at least 112 years old. He must have remained unmarried till
he was at least seventy-five years of age, and then eloped with a
young woman and had a child when he was at least ninety-five.”
No less piquant are his remarks about the claimant’s * griev-
ance.” “The next point, as I understand it, is this. The
plaintiff, in error, has been sentenced to seven years’ penal servi-
tude upon each count, but he ought, in addition to that, to have
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P been sentenced to some amount of fine and imprisonment. I
bl very much doubt whether he has any right to make such a com-

plaint. He cannot say any wrong has been done him. The
utmost that he can say is that he has not had sufficient punish-
ment awarded to him, and I very much doubt whether erro