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" ADVERTISEMENT.

A vERY large impression of the Manual of the Law of Scot-
land havnng been'!nposed of, tl;e Author was called upon
to conside? the prepriety of preparing a Second Edition for
the press. The work was prq]ectuhat an early penod of
professional life, and was the occupiakion of several years,
during which the Author had few otber pursuits to engross
his attention. A work necesaanly involving so much abrddg-
ment and compilation, is ot the-8) -8pecies.of professional book
in which he would at the presens time. have felt inclined to
engage, but having once laid the fruit of his labours before
the public, he considered it his duty, both to his own repu-
tation and to the interests of those who do him the honour
of consulting the Manual as a book of reference, thoroughly
to revise the whole, to incorporate with it some branches of
the law which had been.overlooked in laying out the plan of
the First Edition, and to bring down the law to the present
day, by embracing the substance of the later statutes and
the principles of recent decisions.

As the bulk of the work thus gradually enlarged on the
Author’s hands, he felt that it arranged itself into two dis-
tinct departments which might severally answer the wants
of different classes of the community ; and that it wauld be
convenient to place it before the public in the shape of two
separate books, having only as a bond of union the circum-
stance that they are intended between them to embrace the
whole body of the law.

The present Volume comprehends that department of the
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law in which the public at large, or individuals as membeérs
of the body politic, are interested. It relates to the public
institutions, so far as the citizen is called on to act in refer-
ence to them within Scotland, from parliament and the
superior courts of law down to public companies and friendly
societies ; to the various regulations by which the legisla-
ture has from time to time, on the grounds.of public expe-
diency, or from other motives, made regulations restricting
trades and occupations, or dictating the manner in which
they are to be conducted,—a branch embracing within one
common principle the markedly separate provisions of the
factory regulations on the one hand and the game laws on
the other. The poor law demanded a place as an important
feature in local taxation, and if it had not been thus assigned
to the fiscal department of the work, would, as the machin-
ery for protecting the impoverished part of the population
from destitution, havedemanded attention in the part dedi-
cated to the law of police, in which the several precautionary
and remedial measures for protecting thecitizen from calami-
ties and inconveniencies caused by accident or design are set
forth. The public laws relating to the means of conveyance
both by land and water demanded a special place, and the
criminal code had undoubted claims to be embraced within
the scheme of the Volume.

The powers and duties of magistrates and officers of the
law—a matter more or less connected with every department
of the work—required to be kept continually in view. In
the absence of any new edition of Mr Tait’s excellent “ Jus-
tice of the Peace,” or of any other late work calculated to
continue it down to the present day by embodying a notice
of the multitudinous statutes by which new functions have
within these past few years been conferred on the unpaid
magistracy, the author has had in view the object of making
this volume supply the place, in so far as its limits may per-
mit, of the sort of digest which is generally termed a “ Justic
of Peace.”

In a work within so small a compass the practising ma
gistrate must not expect to find anything to supersede th
statutes, by the letter of which he is bound, and the expres
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terms of which he ought to consult on every occasion on
which he enforces them. Burn’s Justice of Peace, which
professes to embody in full all the clauses of the acts giv-
ing power to justices of peace in England, occupies about
seven thousand very closely printed pages. Although a
smaller bulk would contain all the statutes with which
Justices of Peace in Scotland have to deal, a work em-
bodying them verbatim, and supplying the place of the
statutes themselves, would be many times the size of
this small volume. It is almost unnecessary, however, to
say, that the Justice of Peace, like every other Judge, must
find use in digests and commentaries. They place before
him the general result of the complex and apparently con-
flicting clauses of various acts,—show the relation of different
parts to each other,—condense the meaning of long involved
enactments into brief propositions,—illustrate the operation
of the act by decisions,—and, probably the most important
function of all, afford a means of reference to the statute law
on particular heads, and indicate the acts which have been
from time to time passed for the purpose of repealing, alter-
ing, amending, explaining or consolidating previous enact-
ments. The Author will have failed in the end he had.in
view, if there be any important  general statute affecting
Scotland which he has omitted to notice; and as a guide to
the legislation for this part of the empire, not only in the de-
partments just alluded to, where the Magistrate is called
on to act, but in these in which any considerable portion of
the Public may be interested, he hopes that his book may
be easily and safely consulted.

EDINBURGH, 4 pril 1847.

a.

(Y






CONTENTS,

PART L
COURTS OF LAW,
Page
Caar. 1.—The Court of Session . . 1
Sect. 1. Rise and Progress of J unsdxotlon . . ib.
2. Present Jurisdiction . 3
3. Arrangement of Business in Ordmary Ca.sea . 5
4. Arrangement of Business in Jury Cases C. 7
5. Officers of the Court . . 9
Crap. I1.—Appeals and Jurisdiction of the House of Lords 11
I1I.—Court of Justiciary . . . 13
IV.—Court of Exchequer N . . . 15
V.—Sheriffs . . . . . 17
Sect. 1. Historical Notice . . . . ib.
2. Civil Jurisdiction . . . . 18
3. Criminal Jurisdiction . . . . 19
Caap. VL.—Corporation Courts . . . 21
Sect. 1. Burgh Courts . . . . . ib.
2. Dean of Guild . . . . 22
Caar. VIL.—Justices of the Peace . . . . 24
Sect. 1. Constitution . . . . ib.
2. Jurisdiction . . . . . 25
3. Courts . . . . . s 29
PART II.
THE MEMBERS OF THE LEGISLATURE.
Caar. I.—Election of Representative Peers . . 31
II.—Election of Members of the House of Commons . 32

Sect. 1. Voters in Counties . . . . ib.



viii CONTENTS.

Page
Sect. 2. Voters in Buxghs . . . . 37
3. Claims . . . . 38
4. Registration Court . . . . 40
5. Proclamation of Writ . . . 41
6. Polling N . . . . ib.
7. Disqualifications . . . . 43
8. Bribery and Treating . . . 45
9. Controverted Elections . . ib.
Caap, I11.—Privileges of Members of Pa.rlia.ment . . 46
PART III
. PUBLIC CIVIL INSTITUTIONS.
Cuar. I.—Corporations in General . . . 48
Sect. 1. Constitution . . . . ib.
2. Responsibility of Members . . 50
Cuar. I1.—Constitution and Administration of Burghs . 51
Sect. 1. Constitution of Royal Burghs ib.
2. Property, Revenue, and Expenditare of Roynl Burgha 54
3. Burghs of Regality and Barony . . 56
Caap. [II.—Municipal Elections 58
Sect. 1. Qualifications and Claims in Royu.l Burgha ib.
2. Making up Lists . ib
3. Election of Councillors . . . 59
4. Choioe of Office-bearers . 61
5. Towns not Royal Burghs 62
Caar. IV.—Educational Institutions 63
Seot. 1. Universities . . . ib
2. Schools . 66
3. Maintenance and Patronage of Pa.mh Sohools 68
Caar. V.—Public Companies and Public Works . . 71
Sect. 1. General View . . . © . ib,
2. Local Acts . . . . 72
Crap, VI.—Savings Banks . 76
Sect. 1. Banks established under the Old Aot . . ib.
2. Establishment of a Savings Bank . . 77
3. Deposits and Interest . . 78
4. Succession to Shares . . 79
5. Annuities . . 80
6. Officers and their Dutxes . . 8l
7. Investment of Property . . 82
Cuap, VII.—Friendly Societies . 83
Sect: 1. Constitution . . . ib
2. Privileges . . . R . 8
3. Rules . . . . . 87



CONTENTS. ix

s

Page
Sect. 4. Office- , Committees . . . 88
5. Payments . . . 90
6. Settlement of stputes . . . . ib.
PART 1IV.
INSTITUTIONS CONNECTED WITH RELIGION AND THE
CHURCH.
CHap. I.—Charch Courts and Ecclesiastical Divisions . 94
Sect. 1. General Assembly . . . ib.
2. Synods . . . . . 97
3. Presbyteries . . . . . ib.
4. Kirk-Sessions . . . 99
5. Parishes . . . b,
Cuap. 11.—Presentation and Collatlon of Mxmsters . 101
Sect. 1. Patronage . . . . . b,
2. Licentiates 103
3. Admission to a Cha.rge, and stcussxon of Objootnons 106
Cuap. I11.—Ecclesiastical Edifices and their Appurtenances . 117
Sect. 1. Building and Rep:unng Churches . . ib.
2. Church Seats . . . 119
3. Churchyard . . . . 120
4. Manses and Glebes . . . . ib,
Caap. IV.—Teinds or Tithes . 122
Sect. 1, Origin, Early History, and Dmslon mto Pa.rsonage and
Vicarage . . ib.
2. Changes following the Reforms,tlon . . 124
3. The Commissions and their Proceedmgs . © . ib.
4, Valuations . 127
5. Deductions in Valua.tlons . . . 128
6. Procedure in Valuations . . . 129
7. Sale . . . . . . 130
8. Stipends . . . . 131
9. Procedure in Augmenta.txon . . . 182
'10. Payment of Stipend . . . . 133
11. Locality . 134
Caap. V.—Members of Religious Commumtloa other ths.n the Esta.b-
lished Church . . . . 136
Sect. 1. Laws affecting their Persons . . . ib.

2. Contracts by Religious Communities . . 139



X CONTENTS.

PART V.

REVENUE AND TAXATION.

Crap. 1.—Commissioners of‘Snpply and Land-Tax
I1.—Assessed Taxes
II1.—Income Tax
Seect. 1. General Nature
2. Special Regulations and Ramedws
Caap, 1V.—Excise
Sect. 1. Commissioners and Oﬂicers .
2. Regulations as te Premises and Utansxls
N 3. Smuggling .
4. Prosecutions .
5. Actions against Oﬂ‘icers, &c
6. Permits
Cuap. V.—Customs .
Sect. 1. General View of Cnstoms La.ws
2. Management, Officers, &ec.
3. Foreign Trade
4. Coasting Trade
5. Warehousing System
6. Smuggling
Cuap. VI.—Stamps . .
Sect. 1. Management and Dmmbutxon .
2. Spoiled Stamps . .
Crap. VII.—Poor Law .
Sect. 1. Board of Supervmon
. Parochial Boards
. Assessment .
. Miscellaneous Sources of Income
. Inspectors
. Relief . .
. Poor-Houses . Q.
CHar. VIII —Miscellaneous Local Taxes
Sect. 1. Police and Criminal Prosecutions
2. Prisons’ Tax
3. Transit . . .

\IO&CH»#CDN)

PART VL

Page
142
144
146

ib.
148
153
ib.

155
157
159
160
161
ib.
162
163
ib.
164
165
168
ib.
169
170
ib.
172
175
178
179
180
184
185
ib.
186
187

REGULATIONS AND RESTRICTIONS OF TRADES AND

OCCUPATIONS.

Cuar. I.—Regulations directed to the Protection of the Employed

Sect. 1. Factory Regulations . .

189
ib.



CONTENTS. x1

2. Regulation of Mines and Collieries . 192
3. Regulations as to Chimney-sweepers and Ohhnneys . 194
Caap. 11.—Regulations directed to the Protection of the Public ib.

Sect. 1. Printers . . ib.

2. Newspapers a.nd Advermements . . 195

3. Banking . . . . . 199

4. Regulation of Theatres . . 200

5. Manufacture of Gold and Silver Plate . . 201

6. Licensed Public Heuses . . . 202

7. Regulations as to Pawnbrokers . . . 203

8. Dealers in Gunpowder . . . 207

9. Sale of Bread . . . . . ib.

10. Licensed Hawkers o . . ib.

Caar. IIL—Game - . . . . 208

Sect. 1. Landed Qua.hﬂca.txon . . . ib.

2. Duty Qualification . . . . 209

3. Day-poaching . . . . ib.

4. Night-poaching . . . . 210

5. Forbidden Time . . . 211

6. Animals not included in the Aets . . 212

Cuar. IV.—Fishings . . 213

Sect. 1. Where and how approprmted . . . ib.

2. Restrictions as to Sea Fishings 215

3. General Regulations as to Salmon Ftshmg in Rivers 216

4, Salmon Fishings north of the Tweed and Solway ib.

5. Tweed Fishings . . .oar

6. Solway Fishings . . . . 218

7. Net Fishing for Trout . . .22
PART VIIL

REGULATIONS AS TO TRANSIT.

Cuar. I.—Post-office . 221
I1.—Turnpike Road Act 222

Sect. 1. Trustees and Officers 223

2. Borrowing Money . 224

3. Making, Altering, and Repairing Roads tib.

4. Tolls and Toll-bars 226

5. Rules as to Nelghbourlng Ooeupmts . 228

6. Nuisances, Impediments, &c. . . .22

7. Prosecutions . . . 231

Caar. 111.—Highways not annpike . . . 232
Sect. 1. Management . : . ib.

2. Statute Labour and Commuh.tnon Money . 234

3. Regulations for the Use of the Roads . ' 235



X1 CONTENTS.

: Page
Cuar. IV.—Roads through Private Property . . 236
Sect. 1. Constitution of Servitude Roads . ib.
2. Right of the Public in Roads through Private Property 238
CHap. V.—Public Vehicles . . 243
Sect. 1. Stage-coaches .. . . . ib.
2. Post Horses and Carriages . . . 245
CHaAP. VI.—Railways . . . 246
Sect, 1. General Regulatlons . . . . ib.
‘9. Statutory Conditions . . . 250
Crar. VII.—Navigation . . 251
Sect. 1. The Mercantile Navy ib.
2. Precautionary Regulations for Steam a.nd other Vessels 253
3. Emigrants’ Protection . . B . 254
4. Lighthouses . . . 256
5. Inland Navigation . . . . 257
PART VIIL
] .
PUBLIC POLICE.

Cuar. I.—Constables and other Officers of the Law . 259
II.—The General Burgh Police Act, 3 & 4 William IV. ¢c. 46 261
Seot. 1. The Preliminary Meeting . ib.
2. Commissioners and their Powers . . 263
3. Assessment . . . . . 264
4. Lighting, Cleansing, &o. . . . 265
5. Miscellaneous Regulations . . . 266
6. Offences . . 267
7. Clerk, Treasurer, and Collector . . . 269
8. Local Police Aocts . . ib.
Cuar, ITL.—Protection of the Public Hea.lth . . 210
Sect. 1. Nuisance . . ib.
2. Precautions against prdenncs . . 273
Caar. IV.—Offensive and Disorderly Conduct . 274
Seot. 1. General Restrictions on Proceedings as nmply obnoxlous ib.

2. Riots and Disorders .. . 276
3. Vagrancy . . . 277
4. Cruelty to An.uuls . . .. . 28
5. Gambling . . . . 279
’ 6. Lotteries . . . . 280
Crar. V. Trespass and Injury to Land . . . 281
Sect. 1. Damage . . . ib.
2. Trespass . . . 282
Caar. VI. Custody of the Insa.ne . . 284
VII. Miscellaneous Statutory Regulatlons . . 287
Sect. 1. Weights and Measures . . . ib.

2. Shipwrecks. . . o . 288



CONTENTS.

PART IX.
CRIMINAL LAW,

xiii

Page

CHap. I.—Prosecutors . 289
Sect. 1. Public Prosecutors ib.

2. Private Prosecutors 291

Caap. I1.—Apprehension and Commitment . 293
Sect. 1. Warrant and Execution ib.

2. Examination . . 295

3. Commitment for Trial . 297

4. Bail . ib.

5. Running Letters . . 299

Cnar. TIL.—Libel or Accusation . 301
Sect. 1. Form and Nature ib.

2. Description of Pannel 302

3. Specification of Crime ib.

4. Execution of Libel 304

Caap. IV.—Crimes . . 305
Sect. 1. Murder . . ib.

2. Culpable Homicide . 307

3. Attempt to Murder . 309

4. Assault . . . 310

5. Rape . 313

6. Deforcement . ib.

7. Invading, Thmtenmg, and Slandermg Judges 314

8. Robbery . . ib.

9, Theft 315

10, Aggravations of Theft 316

11, Reset of Theft 318

12, Breach of Trust . 319

13. Falsehood, Fraud, and Wﬂfnl Impomtxon . ib.

14. Post-Office Offences 320

15. Forgery and Uttering Forged Doouments 322

16. Coining and Uttering false Coin 8

17. Wilful Fire-Raising . . . . 325

18. Bigamy . ! 827

19, Perjury, Subomtlon of Per;ury, and Falae Deolanﬁon ib.

20. Treason . . 329

21. Sedition . . . 334

22, Mobbing and Raoting . 336

23. Miscellaneous Offences 387

Cuar. V.—Evidence . 339
Sect. 1. Citation of Wntnesses . . ib.

2. Admissibility of Witnesses . 840

3. Examination . . . . . 842

4. Documentary Evidence . . 344

o



xiv CONTENTS.
Page
Caar.;VI.—Trial and Judgment . . . . 345
Sect. 1. How Jurors chosen . . ib.
2. Procedure after Empa.nnel.hng . - Y
3. Verdict . . . ib.
4. Proceedings on Verdlct . . . 3
5. Prison Discipline . . . . 350

APPENDIX.

1. Companies’ Clauses Consolidation Act, 8 & 9 Vict. ¢. 17 353
11. Lands’ Clauses Consolidation Act, 8 & 9 Vict. c. 19 374
I11. Railways’ Clauses Consolidation Act, 8 & 9 Vict. c. 38 397

INDEX . . . . . . 423



MANUAL

OF THRE

PUBLIC LAW OF SCOTLAND.

PART 1.

COURTS OF LAW.

CHAPTER L
Tre Courr oF SEssION.
SecT. 1.—Rise and Progress of Jurisdiction.

Tae Court of Session,in its origin and constitution, represented
the judicial authority of the Scottish Parliament. The principal
Jjudge, criminal as well as civil, under our earlier monarchs, was
the king’s Justiciar,although in Scotland aswell as in England
there were certain remedies which the Chancellor or keeper
of the king’s conscience gradually assumed the function of
administering. In the mean time a practice arose of litigants,
discontented with decisions of the ordinary courts, appealing
to the king and his great council or parliament. During
the fourteenth and fifteenth centuries these appeals became
numerous, and inconvenient to a legislative body; and

methods were frequently adopted to discourage them. Vari-
A



2 COURTS OF LAW. [PART. I cHAP. 1.

ous committees of parliament were then from time to time
appointed.! These bodies had all the inconvenience of fluc-
tuating assemblies; but in 1503 a more permanent com-
mittee was appointed, under the designation of “ The Daily
Council.”? The powers of this body, however, were unde-
fined and vague, and the justiciar still retained his jurisdic-
tion. Lastly, in 1532, the present Court of Session was
established, consisting of fifteen judges, of whom one was a
President, who acted aschairman in absence of the Chancellor.?
Thus the Court of Session, as representing the Parliament
or great jury of the nation, united to the functions of the
judge those which, in the criminal courts of Scotland, and
the common law courts of England, came to be administered
by the jury. In the origin of the Court of Session, we thus
possess the historical reason why the judges have inquired
both into the law and the fact without the intervention of a
jury; and it is a characteristic circymstance that the former
number of the judges (fifteen) corresponds with that which
custom had fixed as the number of the jury in criminal trials.

At the union of the kingdoms in 1707, there ceased to be
a Lord Chancellor of Scotland, a great seal for public trans-
actions being prepared for the United Kingdom; while a
keeper was appointed to hold a separate great scal for
Scotland, to be attached to those private writs which might
require its sanction.* In 1808, the Court of Session was
divided into two divisions; the one presided over by the
Lord President, the other by the Lord Justice Clerk.? At a
later period, the system of jury trial was incorporated with
the practice of the Court. (See below, Sect. 4.) At the
union with England, the Court acquired jurisdiction as a
commission of teinds. (See Part IV. Chap. IV.) In 1830,
the number of judges was reduced to thirteen.

Admiralty Court.—In 1830, the Court of Admiralty was
abolished. The nominal head of this court was the Lord
High Admiral, whose legal authority was enforced by a
deputy, termed the Judge of the High Court of Admiralty.
There were inferior admiralty jurisdictions, in which the law
was administered by admirals-depute. The civil authority
of the Admiralty Court extended to certain questions arising
out of contracts.connected with shipping and commerce.

1 Glassford on the Scottish Courts of Law, 68,and Appendix I. Ivory’s
Form gf f?toceo:l i. 7.—% 1503, o. 58.—*° Aot of 1532 (in some editionsr{y
mistake, made 1537). Beveridge’s Forms of Process, Introduction.
D. P. oh. i.—* 5 Anne, c. 8, art. 24.—* 48 Geo. I1I. c. 151,—° 1] Geo. 1V,

& 1 Wm. IV. c. 69.
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The decrees of the admiral were liable to review 'in the
Court of Session.! The cases formerly peculiar to this court
may now be prosecuted in the Court of Session, or in that
of the Sheriff) in the manner of ordinary civil causes.? The
jurisdictions of the inferior admiralties, not dependent on the
High Court of Admiralty, were not abolished.®
- Commissaries.—The jurisdiction of the Commissary Court

has been gradually conjoined with that of the Court of Ses-
sion. The commissaries represented the chancellors or judges
of the bishops’ ecclesiastical courts, and each continued
attached to a district which was, with a few exceptions,
commensurate with the episcopal diocese, until the year
1823, when the Sheriffs were appointed commissaries of
their respective counties.* The Supreme Commissary Court
was held by the four commissaries of Edinburgh, who had
jurisdiction in actions of divorce, declarators of marriage, or
of nullity of marriage, &c.; while the jurisdiction of the
others, who were termed inferior commissaries, was generally
restricted to the execution of testaments.® By the above-
mentioned act of 1830, all actions of declarator of marriage,
or of nullity of marriage, or of legitimacy, or of bastardy,
and actions of separation, were removed to the Court of
Session,® and the Commissary Court of Ediuburgh was de-
prived of any jurisdiction which it possessed beyond that of
the inferior commissariats, except the function of confirmin
testaments of persons dying out of Scotland.” In 1836, this
court was abolished, and its remaining powers vested in the
Sheriff of Edinburgh.®

The Lord Justice General, the Lord Justice Clerk, and
five other judges of the Court of Session, form the Court of
Justiciary ; and two of the judges are appointed to perform.
the functions of the Court of Exchequer.? (Seebelow, Chaps.
IIL. and IV.)

Sect. 2.— Present Jurisdiction.

All cases of civil right, which admit of being decided in
Scotland, may be brought before the Court of Session, with
the exception of cases specially excepted by act of parliament,
and of those involving a pecuniary claim not exceeding £25,
which must be carried on, in the first instance, before an

i. 3, 34.—111 Geo. IV. & 1 Wm. IV. c. 69, § 21.28.—2 Ibid.—* E.
i.5,26,28. 4 Geo. 1V. 0. 97.—°E. i. 5, 29,31.—¢ 11 Geo. IV. & 1 Wm.
1V. 0. 69, § 38.—7 Ibid. § 31.—26 & 7 Wm, 1V, ¢, 41.—°2 & 3 Vict. c.
36,88 2, 4.
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inferior court. But all actions relative to Heritable property,
or for Reduction of writs, or of Declarator, or for the resti-
tution of minors, &c., and actions against foreigners not re-
sident in this country, whatever may be the extent of the
interest at stake, are competent only before the Court of
Session ;! and causes in which members of the College of
Justice are interested, however tnvml, may be there tried,”
unless they be excepted by statute?

Court of Review.—The Court of Session acts as a tribunal
of appeal against the proceedings of inferior jurisdictions.
It cannot, however, review judgments which are interlocutory
or intermediate, and not final, except in particular cases
It may, however, review the final decisions of all inferior
civil courts, except where it is expressly excluded by statute.

Advocation.—When a final judgment has been pronounced,
and no farther steps taken, it is brought under the considera-
tion of the Court by “ Advocation.” Leave to advocate was
formerly obtained by presenting a Bill (sec nert section) con-
taining a copy of the Summons or Petition on which the
action commenced, and of the Defences or Answers, and the
Interlocutors complained of.* By the present practice, how-
ever, the bill is dispensed with, and the presentation of a
Note, setting forth the remedy craved, is sufficient> Advo-
canons, where the sum at issue does not exceed £12 sterling,
are incompetent, except to members of the College of Justice,
who may advocate a cause from any inferior civil court, on
the simple ground of their privilege, unless it be excluded
by statute, as in small debt casex?

Su.spcna —When a decree has been pronounced and
extracted, for ‘the purpose of being enforced, the proper me-
thod of bringing the judgment before the Court of Session
for review is by a Suspension, which now likewise proceeds
on a Note. It must be presented in the Bill-chamber; a
certificate of the presentment has the effect of an interim
Sist, or suspension of proceedings.®

Reduction.—Where the decree has been put in force, or
where it is of such a nature that it does not compel the party
complaining of it to pay or perform any thing, it can only be
bmught before the Court of Session by a Reducuon, which
is a process in the form of an ordinary action.®

Even in those cases in which its jurisdiction is excluded
by statute, the Court of Session has the power of interfering,

' D. P. 11.—2 Ibid. 5,7.—2 350 Geo. III. c. 112, $ —6 Geo. IV. c.
m.s 4. D. P. 276.—%1 & 2 Vict. c. 86.—* D. P. 77— Ibid. 83.—
8] & 2 Viet. c. 86, § 4.—° D. P. 283, 366.
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to protect the citizen from arbitrary or unauthorized pro-
ceedings.!  On this principle, it assumes control over the
proceedings of ecclesiastical ecourts whenever they affect the
civil interests of individuals or of the public.? It has a very
limited jurisdiction in crimes, chiefly restricted to those
which occur in the course of and as connected with law pro-
ceedings.® It has a jurisdiction in actions of damages, &c.,
arising from the eommission of crimes.* Actions against
any member of a court-martial, or other person, for any act
done in pursuance of the mutiny acts, must be raised before
the Court of Session.’

Administrative Power~The Court of Session possesses
certain administrative powers, coming under the title of its
nobile officium, which are of a more vague description, and
in the times of arbitrary power were liable to serious abuse.
In virtue of this authority, when a vacancy occurs in any
office, the duties of which cannot be safely interrupted, the
court generally appoints a person to hold it temporarily.t
Before the establishment of the Prison Board, when a
jail was erected, the court declared it to be a legal prison.7
Of the same description is the power invariably exercised by
the court of providing for the care of pupils, imbeciles, &c.,
-not sapplied with custodiers by the ordinary course of law.

Acts of Sederunt.—The Court is entitled to pass acts for
the regulation of judicial proceedings. These are published
from time to time, and are termed “ Acts of Sederunt.” In
this duty, the court, of old, frequently took occasion to tres-
pass on the province of the legislature. Some of the acts so
passed have become law from general usage. It is now
usual for an act of Parliament, which makes any consider-
able alteration on forms of procedure, to contain a clause,
authorizing the court to pass acts-of sederunt in pursuance
of its provisions, for the more minute regulation of the prac-
tice as established by the statute, and directing copies of
such acts to be laid before both Houses of Parliament,

Secr. 3.—Arrangement of Business in Ordinary Cases.

It has already been mentioned that the court is partitioned
into two Divisions, coequal in jurisdiction. It is likewise
divided into an Outer and Inner House, the latter being a

!D. P. 15.—* Ibid. 18. See the various actions in the Court of Session
in relation to the Veto Act, as cited farther on.—2 Ibid. 21.—* Ibid. 23.
—37 & 8Geo.IV.c 4,8 156. 9 & 10 Viet. ¢. 11, § 77. 1 & 2 Vict.
€. 17,8756~ D. P. 27. See below, Part IIL Chap. I.—7 Ibid.
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tribunal of appeal from the decision of the former. The
Inner-House of each Division consists of four judges. In
case of an equality of voices, or of the necessary absence of
a judge of the Inner-House, one of the Outer-House judges
may be called in to give his opinion and vote.! In cases of
great difficulty, the opinion of the whole court may be taken
by either Division.? No ordinary action can come before
the Inner-House until it has previously been decided in the
. Outer. Some cases, however, on account of the extensive
exercise of discretionary power involved in their decision,
are brought in the first instance before the Inner-House,
such as Ranking and sale, Aliment, &c. All summary ap-
plications, or petitions for redress in extraordinary cases,
must likewise come immediately before the Inner-House,
during session.?

Lords Ordinary.—The Outer-House consists of five Lords
Ordinary, mmwhom holds a separate court. Until the
uct of 1838, altering the arrangement of business in the
Court of Session, there were two Ordinaries attached to each
Division, while the judge who had been last appointed, called
the Junior Lord Ordinary, superintended, as he still does, a
distinct class of cases, and was connected with either Divi-
sion indiscriminately. Each of the four senior Ordinaries
was in his turn Lord Ordinary of the week, an Ordinary of
the First and one of the Second Division taking the duty
alternately, The Lord Ordinary for the week called the
QOuter-IHouse roll, or the rolls of causes entered for the first
time, The whole causes enrolled or brought into court for
one week thus went into the hands of the Lord Ordinary of
the week, and remained with him till they were decided. By
the later arrangement, causes may be at any time enrolled
before any one of the five Lords Ordinary, and these are not
particularly attached to either Division. At the time of
enrolling, a note is given, of the Ordinary before whom the
party wishes the case to proceed, and of the Division to
which he wishes it to belong in case it should be carried to
the Inner-ITouse.® After such enrolment is made, the case
continues with the same Ordinary, and all steps in it, such
as debates, motions for lodging documents, &e., are trans-
acted before him.

Bill-Chamber.—Besides his share of ordinary cases, the
junior Lord Ordinary has distinet duties to perform, and

1 48 Geo. IIL ¢. 151, § 8.—% D. P. 37.—2 Ibid. 457.—¢ 1 & 2 Viet.
o. 118, §§ 3, 4.—° A. S. 24th December 1838, § 2. '
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holds a separate court, termed the Bill-Chamber, where he
passes Bills in the cases where that form still continues in
use, or the Notes which now have generally superseded that
more cumbrous ceremony. A bill is an application to the court
to allow a writ to pass the signet. The greater number of
diligences for attaching person or property, until lately, passed
through this ordeal, and it was a necessary preliminary, as
already explained, in opening up the decisions of inferior
courts. Some actions cannot commence without the sanc-
tion of a passed bill. A note is a simple application, de-
siring the court to exereise its summary functions, according
to a statement of facts appended to it. The decision in the
Bill-Chamber is either admitting or refusing the terms of the
bill or note, or modifying them. In the majority of cases, the
clerk marks the bill as passed, as a matter of course, without
the Lord Ordinary seeing it, but in other cases there are long
litigations before him.! Until the act of 1838, the junior
Ordinary was Quter-House judge in all actions for the re-
duction of documents, decrees of courts, &c. ; but these may
now be brought before any ordinary.? During vacation and
tecess, the functions of the Lord Ordinary on the bills are
performed in rotation by those six judges of the Court of
Session who are not judges of Justiciary.® The person who
thus acts on these occasions is considered the representative
of the court, and authorized to exert its remedial power on
sargent occasions.*

Every judgment of a Lord Ordinary is final in the Outer-
Flouse; but it may be brought under review of the Inner-
House by a reclaiming note presented within twenty-one
days after its date.’

SEcT. 4. —Arrangement of Business in Jury Cases.

Trial by jm}' in civil causes was introduced in 1815 to a
limited extent,’ which was enlarged in 1819,7 and afterwards
in 18258 The acts passed at these periods had reference to
a special court created for jury causes, presided over by a
chief commissioner. In 1830 the separate establishment
was abolished, jury trial being united with the ordinary juris-
diction of the Court of Session.® Jury causes are brought
into court in the usual manner (see preceding section), being

! Beveridge on the Bill-Chamber.—* 1 & 2 Vict. ¢, 118,§ 2—2 2 & 3
Vict. e. 36, § 7.—* Beveridge on the Bill-Chamber.—% 6 Geo. IV. ¢. 120,
§ 17.—% 85 Geo. I11. c. 42.—7 59 Geo. I1I. c. 35.—*6 Geo. IV. c. 120.—

11 Geo. IV. & 1 Wm. 1V.c. 69.
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put to a separate roll, calted by the Lords Ordinary, termed
the jury roll, as soon as appearance is made for the defender,
if they be cases specially appropriated to jury trial.!

Jury causes are tried in Edinburgh by the presidents of
the Divisions, or, in the unavoidable absence of a presi
by another judge of the Division? Jury trials may :
at any expedient time during session or vacation:® and at
the termination of the winter and summer sessions, and
during the Christmas recess, all causes ready for trial are
generally proceeded with, unless cause be shown for delay.
Causes may be tried at circuit, before the justiciary judge,
or any other judge of the Court of Session.*

Questions tried by Jury.—The actions specially appro-
priated to jury trial, are,—actions on account of injury to
the person, whether verbal (as by defamation) or real, injury
to moveabies, or to land when the title is not in question.
Actions of damages on account of breach of promise of mar-
riage, seduction, or adultery. Actions founded on delin-
quency, or quasi delinquency (where the conclusion is for
damages), and on the responsibility of shipowners, inn-
keepers, &c. Actions for nuisance. Reductions on account
of insanity, idiocy, facility and lesion, and force and fear.
Actions on policies of insurance and contracts for the con-
veyance of goods, and actions for the wages of masters and
mariners of vessels.” In other causes the court have a dis-
cretion to remit in whole or in part to a jury.5 In review-
ing the decisions of inferior courts, the Court of Session may
remit questions of fact, which do not seem to have been ex-
hausted in the court below, to a jury ; and in a case proceed-
ing in an inferior court for an interest exceeding £40, when
an interlocutor has been pronounced allowing a proof, either
party may advocate, and have the question tried by a jury.?

Issues—When it is decided that a case goes to a jury,
the court remits it to the clerk to frame the  issues,”
or the questions to which the jury is to return an answer.
They are generally adjusted by the agents and counsel of
the parties in presence of the clerk, and sent to the Lord
Ordinary for approval.® The matter in dispute may be ex-
hausted by one issue, called ¢ the General Issue,” or by
several issues applicable to different respective branches of
the question,—these are termed Special Issues.®

16 Geo. IV. c. 120, § 29. Macfarlane’s Practice in Jury Causes, 27.—
11 Geo. IV. & 1 Wm. IV. o. 69, § 8.—* Ibid. g 9.—* Ihid. 2% 1.5 6
Geo. IV. ¢. 120, § 28.—° Macfarlane, 42.—7 6 IV, . 120, § 40.—
8 Macfarlane, 65.—° Ibid. 68.
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The Jury.—The case may be tried either before a com-
mon jury or a special jury.* A common jury is summoned
to the number of not less than thirty-six and not more than
fifty, in the same manner as to the Court of Justiciary.! A
special jury can only be resorted to in cases of importance,
with the permission of the court. Thirty-six special jurymen
are returned by the Sheriff, who are reduced to twenty by
the agents for the parties alternately striking off a name.
These twenty are summoned to the trial, and from them the
twelve who are to act are chosen® In a common jury the
individuals are chosen by ballot; any one may be set aside
on cause shown, such as enmity or interest, and each party
is allowed to challenge four without showing cause.® Jury-
men are paid for their attendance, and it is the practice to
give £1 to each for a trial of one sitting, and £2 where there
is an adjournment.*

Trial.—The proceedings commence with the pursuer’s
counsel stating what he intends to prove. He then leads
his proof, after which the defender's counsel enters on the
defence.® If the defender lead evidence, the pursuer is en-
titled to reply ; when both parties have concluded, the judge
charges the jury. Either party may object to legal matter
in his charge, and have the objections afterwards discussed
in a Bill of Exceptions.® The jury must be unanimous in
their verdict, and in cases of damage must assess the amount.
The verdict is announced by the chancellor, who is chosen
by a majority, the juryman first sworn having a double voice
in case of equality. If the jury remain enclosed twelve
hours without giving a verdict, they are discharged, unless
they unanimously apply to the court for farther time.?

Secr. §.—Officers of the Court. .

The establishment of clerks of the Court of Session was,
until lately, divided into three chambers, each of which con-
sisted of two principal clerks, two depute-clerks, and four
asgistant clerks and closet-kcepers. These were equally
allotted between the two divisions of the court, so that each
division had three principal, three depute, and six assistant
clerks. By the present arrangement there are four Principal
clerks, with their Assistants, whose duties lie in the Inner-

* See the difference explained under the head of Criminal Practice.—
! 55 Geo. I11. o. 42, § 20.—* Ibid. §§ 26, 27. Macfarlane, 95.—8 55 Geo.
IIL. c. 42, § 21 —¢ Ibid. § 30. Mactarlane, 241.—* Ibid. 122-126.—% Mac-
farlane, 236, 275.—7 Ibid. 238, 239,
A2
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House; and instead of the deputes being attached to divi-
sions, there is a depute attached to each of the five Lords
Ordinary.! There was formerly an establishment of four
principal clerks in jury causes; but their duties now de-
volve on the principal clerks of session.?

The Principal clerks have control over the Deputes and
Assistants, They sit in their respective divisions in the
Inner-House, and write out the interlocutors or judgments of
the court as they are pronounced. The depute-clerks attend
in the same manner in the Quter-House, and write out the
interlocutors of the Lords Ordinary. In this duty each depute
is aided by his assistant. The assistants both of the prin-
cipal and depute-clerks attend regularly at their respective
chambers in the Register-House, where they receive papers
connected with the processes of which they have charge,
lend them out to and receive them back from the agents,
and keep a minute of the proceedings in each process.
‘When a process is sent from the OQuter-House to the Inner-
House, it must be sent to the office of that principal clerk to
whom the depute in the Outer-House is attached in terms of
the late act. There are two clerks who, under the super-
intendence of the principal clerks, transact the business of
the Bill-Chamber, the one acting in the same capacity as the
ordinary depute~clerks of the Outer-House, the other perform-
ing in the Register-House the functions of an assistant
clerk,® and there is a clerk and depute-clerk in teind cases.6

Judges' Clerks—Each judge has a clerk, whose duty it is
to take charge of his papers. Those of the Lord President and
Lord Justice-Clerk keep the Inner-House rolls of causes, and
those of the other judges of the Inner-House keep the Quter-
House printed rolls. Each Lord Ordinary’s clerk keeps his
hand-roll, or roll of cases in which motions are to be made
or debates heard” When a process is taken to avizandum,
or taken home for private consideration by a Lord Ordinary,
his clerk writes the interlocutor or judgment.?

There are several other officials in the Register-House
connected with the Court of Session. The duty of giving
extracts of the judgments of the court for the purpose of
enforcing them, belongs to an Extractor and assistant, under
the superintendence of the junior principal clerk.® The
extractor is likewise keeper of the records, having the

1 & 2 Vict. ¢. 118, § 12.—* Ibid. § 6.—® D. P. 64-€6.—* 1 & 2 Vict.
c. Il% §§li5;—5 Ibid. § 14.—° Ibid. § 26.—7 D. P, 68.—8 Ibid.—% 1 & 2 Vict.
c. 118, § 17.

s

.
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custody for a time of all concluded processes.! The entries
made by the assistant clerks in their minute-books are col-
lected and periodically published by a keeper of the Minute-
book.?2 The Recording of Deeds with clauses of Registration
for execution, which on being so registered, are in the
position of decrees of a court, and may be enforced without
raising an action, is under the direction of a Keeper.® There
is an Auditor, who examines and taxes the accounts of agents
when law-costs are awarded by the court, and a collector of
the Fee-fund, which is a tax on litigants, to assist in meet-
ing the expemse of the judicial establishment. It was
considerably reduced by the act of 1838,

CHAPTER II
AppEALS, AND JuUrIsDICTION OF THE HousE oF Lorps.

An appeal from the Court of Session to the old Scottish
Parliament was considered an anomalgus process, because,
as already explained, the Court of Session was, in the prin-
ciple of its establishment, the representative of a committee
of the Parliament. During the reign of Charles IL, how-
ever, an appeal to Parliament was considered a protection
from the atbitrary measures of the court; and an attempt
that was made to secure the privilege in a particular
instance, occasioned a renowned struggle between the crown
and the bar, in which the latter were compelled to submit.
The right of the subject to seek “ remeid of law” in Parlia~
ment, was urged in the Claim of Rights, and conceded at the
Revolution ; and after the Union, the standing orders of the
House of Lords, as to English appeals, were made applicable
to those from Scotland.® .

The right of appeal placed in the hands of a litigant a
powerful engine of annoyance to his adversary, which was
considerably weakened when it was enacted that no judg-
ments should be liable to appeal but final judgments of the
Inner-House, exhausting the whole merits of the cause,
unless (in the case of its issuing an interim or interlocutory

! 1 & 2 Vict. c. 118, § 20.—* D. P. 69.—2 55 Geo. III, ¢. 70, §4.—* D. P.
70, 71.—° Form of Procedure upon Appeals, 13,
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judgment) leave is given by the court, or the judges have
differed in opinion.! When an interlocutory judgment is
appealed from, either of these reasons must be certified by
two counsel who conducted the case in the Court of Session.?
When final judgment, however, has been pronounced, the
appeal may be directed against all or any preceding inter-
locutors in the case;® an opinion that there is good ground
for appeal must be certified by two of the counsel, who
conducted the case, as above.*

The time within which an appeal must be entered is two
years from the day of signing the last judgment complained
of, or fourteen days after the first day of the session of
Parliament next following the two years.® Persons appeal-
ing must enter recognizances to the extent of £400 to settle
the costs incurred.® When an appeal is alleged to be incom-
petent or irregular, the preliminary question of its admissi-
bility is referred to an Appeal Committee, whose opinion is
always followed by the house.” Where the House of Lords
finds that its judgment will depend on the settlement of
some incidental point not clearly enough brought forward in
the pleadings before the Court of Session, it frequently
remits the case to that court, with instructions. In other
cases, having declared its judgment speculatively on the
point of law, it remits to the Court of Session the application
of it to the particular case.®

The House of Lords has an original jurisdiction in ques-
tions regarding the dignity of a peer of the realm, or
regarding claims on peerages, separated from patrimonial
questions. Such a question may be brought bafore the
House, either in a disputed election of one of the Scottish
Peers, or by a claim on any particular peerage. It seems to
be pretty clear that a simple question of a right of peerage
cannot be tried in the Court of Session. But that court is
competent to try genealogical and other questions, the result
of which may affect a title of Peerage, and it is not easy to
draw a precise line at the point where the absolute jurisdic-
tion of the House of Lords is bounded.®

148 Geo. IIL. c. 151, § 15.—* Beveridge’s Forms of Process, 636. Form
of Procedure, 21.—2 48 Geo. IIL. ¢. 151, § 15.—* Form, &c. u¢ supra.—
56 Geo. LV. c. 120, § 25.—¢ Beveridge’s Forms of Process, 643.—7 Form
of Procedure, &o. 56. Palmer’s Practice on Appeals, 44.—* Form, &o.,
64. Palmer, 69.—° Wight on Elections, 125. Campbell v. Crawford,

25th July 1824,
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CHAPTER III

CourT OF JUSTICIARY.

Origin and Progress—Tue High Court of Justiciary was
constituted according to its present form in the year 1672.!
Its president is the Lord Justice-general, an official whose
jurisdiction was moulded from the authority in erimes which
remained with the Justiciar after the erection of the College
of Justice.? This office was, until lately re-constituted, the
last instance of an important judicial situation held by an
unprofessional person, and it became inconsistent with the
safe administration of justice that the Lord Justice-general
"should sit in judgment. The last instance in which he is
known to have done so during the former constitution of the
office, was at the trial of James Stewart at Inverary in
17523 The office is now conjoined with that of the Lord
President of the Court of Session.* The Lord Justice Clerk
is deputy-president of the Court of Justiciary. Five Lords
of Session are appointed to act as Lords Commissioners of
Justiciary, and the crown may by commission appoint
any other of the judges to act as a commissioner of justiciary
on circuit, or in the High Court in questions certified from a
circuit on which he has acted.®
Jurisdiction.—This court has jurisdiction in all offences
against the public, except high treason, which is tried,
according to the English manner, by a special Commission
of Oyer and Terminer, in which three Lords of Justiciary
must be included, one of whom must always be of the
quorum.® Since the abolition of the High Court of Admi-
ralty in 1830 (see above, Chap. I. Sect. 1), the Court of
Justiciary has become the tribunal for the more important
class of maritime offences. No appeal lies from a decision of
the Court of Justiciary. ~Appeals have been often entered be-
fore the House of Lords; but that Court declined the jurisdic-
tion, except in one instance, where the decision on the crime
depended on a question of civil right, which was at the same
time under the consideration of the House of Lords by
appeal from the Court of Session.” The Court of Justiciary

11672, c. 16.—* H. C.ii. 18.—2 Arnot’s Criminal Trials, 192.—* 11 Geo.
IV. & 1 Wm. IV, ¢. 69, § 18— 2 & 3 Vict. ¢. 36, § 2.—° 7 Anne, o. 21,
§ 1.—7 Proc. of the Church v, Magistrates of Elgin, 9th February 1713 ;
and the55 I\lbns% v, Murdison, January and March 773. Maclaurin’s Cr.

y 00y ¢
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cannot review its own decisions. It has the power of
reviewing the decisions of all inferior criminal courts. Ex-
cepting in those crimes which are punishable with death, or
to which statute has attached a particular punishment, the
power of the Justiciary Court is arbitrary, in applying such
punishment, from fine to transportation, as may seem fitting.

The Court have frequently asserted that they possess the
power of punishing any new crime, or anything which may
be determined to be a crime, though not previously known
as such, without the aid of statute. They are said likewise
to possess “the exclusive power of providing a remedy for
all extraordinary or unforeseen occurrences in the course of
criminal business, whether before themselves or any inferior
court.”! The Court of Justiciary sits at Edinburgh during
the time of session, on such days as are found convenient,
for the trial of cases from all parts of the country.

Peers.—British peers, and Scottish peers whether elected
to sit in Parliament or not, are tried before the peers,
presided over by the lord high steward, in all “ treasons,
misprisions of treason, murders, and other crimes which infer
a capital punishment by the law of Scotland, and all felonies
and other crimes for which, if committed in England, a peer
of the United Kingdom would be tried by his peers.”® For
these offences (treason excepted) committed in Scotland,
peers are, after the finding of a bill by a grand jury, to be
tried by the court of the Lord High Steward in the Scottish
form, and by the Scottish rules of evidence, any of the judges
of the Court of Session, who may be summoned for the pur~
pose, sitting with the English judges to give their opinion on
matters of law ;3 for minor offences peers may be tried before
the Court of Justiciary.

Where Jurisdiction excluded.—In offences against the mu-
tiny acts, or against the discipline of the church, the Court
of Justiciary has no jurisdiction, in the same manner that it
has no authority to punish those infringements of the legally
adopted and enforceable orders and rules of particular socie-
ties, when these infringements do not interfere with the pub-
lic law; but when, in the act by which a breach of regula-
tion is committed, a public erime is involved, as, where a
soldier, in committing the military offence of insubordination,
stabs his officer, then the Justiciary Court can try the crime,
to the superseding of any trial before the court competent to
punish the breach of regulation. When the court finds it

! Alison’s Practice, 23.—7 6 Geo. IV. c. 66, § 1.— Ibid. §§ 6, 14.
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necessary to protect a witness from trial on the matters con-

cerning which he is to be examined, that he may the more

readily give his evidence, the protection will extend to any

proceedings which may be instituted against him by a court-

martial or any other authority for breach of duty.! Where

any other court is appointed by act of Parliament to judge a

particular crime, the Court of Justiciary will be understood
to have a cumulative jurisdiction with it, if not specially

excluded.

Circuit Courts—In spring and autumn the court deputes
two judges to each of three several districts, who hold Cir-
cuit Courts of Justiciary. The southern circuit is held at
Jedburgh, Ayr, and Dumfries ; the western at Glasgow, In-
verary, and Stirling; and the northern at Perth, Aberdeen,
and Inverness. An additional circuit court is held at Glas-
gow during the Christmas recess. The circuit court is em-

wered to hear appeals from the decisions of inferior judges
m criminal cases, where the sentence does not infer death or
demembration, a needless exception, as such punishments
are not now inflicted by inferior courts.2 This appeal is sel-
dom known in practice. In civil questions, the judges on
circuit may hear appeals, where the matter at issue does not
exceed in value £25.° No appeal lies from the circuit court
to the High Court of Justiciary ; but a circuit judge, if he
think fit, may certify, for the consideration of the High
Court, any question as to the relevancy of the indictment
(see Index, Libel), or any doubtful matter connected with the
process before it goes to the jury, or any doubt which may
occur as to the proper sentence or otherwise after the verdict
of the jury has been returned.

CHAPTER IV.
CourT oF EXCHEQUER.
Origin and Progress of Jurisdiction—TaE older Scottish

law books, and many early acts of Parliament, make provi-
sion for all the collectors of the revenue, and other dcbtors

167 H;n;e on Crimes, ii. 3¢, 367.—% 20 Geo. II. c. 43, § 34.—2? 54 Geo. I11.
¢. 67,8 5.
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of the crown, accounting in the ¢ chequer” for all moneys
received by them. As these sums chiefly arose from casual-
ties and other feudal taxes collected by the sheriffs, the lords .
of the exchequer became the king's representatives in ac-
knowledging the titles of his vassals, as the counterpart of
their obligation to pay.! The Exchequer was the instrument
. through which the treasury was supplied, and the Lord Trea-~
surer and his deputies were members of the Court of Com-
mission of Exchequer.? As commerce increased, and the
revenue from that source grew considerable, the exchequer
gradually became a court for enforcing the collection of the
taxes on commodities.

By the nineteenth article of the treaty of Union the old
exchequer was preserved until a new court should be con-
stituted on the model of that of England,—an object which
was accomplished in 1707.2 Besides the officers necessary
for superintending the feudal property of the crown in Scot-
land, the several offices then existing in the Exchequer Court
in England were adapted to Scotland.* The court received
full jurisdiction on all questions respecting the revenue and
property of the crown in Scotland, and was authorized to

roceed according to the forms of the Court of Exchequer in

ingland, with a jury of twelve men having heritable pro-
perty of the yearly value of £5, or worth £200 in moveables ;*
but there was one exception to the adaptation of the powers
of the English exchequer, viz. that heritable property should
not be attached in Scotland for debts to the crown otherwise
than by the law of Scotland.® Judgments in the Court of
Exchequer are appealed to the House of Lords by the Eng-
lish form of Writ of error.’

The authority of the exchequer was thus divided into
three parts. First, It was a court of justice for deciding on
cases respecting the collection of the revenue. Second, It
acted as the king’s representative in revising and passing the
titles of his feudal vassals; and, Third, It acted as a board
for controlling, auditing, and enrolling the accounts of the
revenue, .

Alterations in the Structure of the Court.—The last branch
of its duties, in as far as respects the controlling and audit-
ing of the customs and excise accounts, was in 1832 trans-
ferred to England, and the accounts have thenceforward been

! Act 1540, c. 96. Clerk and Scrope’s Historical View of the Court of
Exchequer, 98, et seq.—* Sixth Report of Commissioners on the Courts of
Scotland, 1819, 5.—* 6 Anne, ¢, 26.—* Ibid. §§ 2, 3.—° Ibid. § 6.—¢ Ibid.
§ 8.—7 Ibid. § 12.
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controlled and audited as the accounts of the revenue in
England have hitherto been.! By the act making this alter-
ation, the judicial authority of the Court of Exchequer is
left unaffected.?

The Court of Exchequer still retained its authority in the
collection and management of the assessed taxes and land-
tax, and the power of issuing instructions regarding the col-
lection of the revenue, and of superintending the expendi-
ture on public offices and works, criminal prosecutions, &e.
These powers, along with the ministerial duties of the court
in granting leases of crown property, &e. were removed in
1833, and vested in the treasury.® In 1832, the management
of the land revenue was appointed to be transferred under
warrant from the treasury, and whenever it should be expe-
dient, from the barons of exchequer to the commissioners of
woods and forests.* It was in the same year enacted, that
vacancies occurring in the Court of Exchequer should not
be filled up, and that after the retirement or death of the last
baron, the duties of the court should be performed by a judge
of the Court of Session® A judge of the Court of Session
now performs the duties, which chiefly consist in issuing
writs of extent, and other judicial matters connected with the
revenue, and revising signatures on crown charters.® Two
of the judges, who are not commissioners of justiciary, are
appointed, according to a routine and regulations made by
the court, to perform these duties alternately.”

CHAPTER V.
SHERIFFS.

Sect. 1.—Historical Notice.

Tae Sheriff anciently administered justice as the king’s prin-
cipal officer within the district, and his office was hereditary.
He is now the principal local judge in his county; but the
formality of his being the king’s steward or bailie is still pre-
served, and he, in that capacity, attended to the feudal sources
of royal revenue, which by an act of 1845, were appointed
to be paid directly to the Exchequer.?

12& 3 Wm. IV. 0. 103.—? Ibid. § 5.—*3 & 4 Wm. IV. ¢c. 13, § l.—v
42& 3 Wm.IV.c.112.—5 Ibid.c. 54.—8 5 & 6 Wm. IV. ¢c. 46. 7 Wm. IV.
and 1 Viet. ¢. 65.—7 2 & 3 Viet. ¢. 36, § 4.—8 8 & 9 Vict. c. 35, § 6.
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A practice existed until lately of giving those who were
virtually Sheriffs Principal the title of * Sherifi-depute.”
This appears to have arisen from a notion that the Sheriff was
a depute to some official holding a like position with the
High Sheriff in England, and seems to have rested on a
clause in the Jurisdiction Act, to the effect that “ It shall
not be lawful for any Principal, or High Sheriff, or Stewart in
Beotland, personally to judge in any cause, civil or criminal,
within his shire or stewartry in virtue of such his office, any
law or usage in any ways to the contrary noththstandmg 1
The commissioners who reported on the courts of law in
1818, stated that though there had been, soon after the Juris-
diction Aet, some instances of the temporary appointment of
such an officer, they could not discover any functions which
it was his duty or privilege to perform, except those of the
Lord Lieatenant, who was the person to whom the commis-
sion was generally given.

By the Jurisdiction Act, sheriffs were directed to reside
four months during each year in their respective coun-
ties, but this regulation is repealed, and sheriffs appointed
after 31st December 1838 (those of Edinburgh and Lanark
excepted) must remain in attendance on the Court of Session.?

Secr. 2.— Civil Jurisdiction.

The civil jurisdiction of the Sheriff extends to all actions
upon contracts, bonds, bills, or other personal obligations to any
extent, actions of damages, and the like. He cannot judge in
declaratory or rescissory actions, or in those involving a right
to heritable property. The Sheriff has jurisdiction, however,
in all questions as to nuisance or damage arising from the
undue exercise of the right of property, and as to servitudes
when no other right is involved with the question.® Juris-
diction in cases of Cessio Bonorum was added to that of the
Sheriff in 1836.* A considerable portion of the inquiries and
other operations by which public companies acquire right to
property for conducting railways and other public works de-
volve on the Sheriffs; and every year adds to the functions
for the preservation of the public peace which are committed
to them by statute. The following pages will be found to
explain under their several heads the functions thus devolved
on the principal local judge. Each Sheriff must hold eight
courts during the year four between 1st December and 12th

120 Geo. II. ¢. 43, —31 & 2 Viet. ¢. ll9,§$l 2 ‘Ibid.§15.
Brown v. Currie, 1st ebrua.ry 1843, —46 & 7 Wm. I
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May, and other four between 1st June and 12th November.
The Sheriff of Orkney has to hold eight courts between 1st
December and 12th November, four in Orkney and four in
‘Shetland.!

Substitutes.—Each sheriff has one or more substitutes, by
whom the greater part of the duty is performed. These are
appointed by the respective sheriffs, but are not removable,
except with the consent of the Lord President and Lord
Justice Clerk.? The sheriff-substitute must not be absent
from the county more than six weeks in one year, or more
than two weeks at a time, unless with the consent of the
sheriff, who must then act personally, or appoint another
substitute. No substitute can act as a law-agent, convey-
ancer, factor, or banker.® Cases in the Sheriff Court are, in
the first instance, decided by the sheriff-substitute, and a
litigant discontented with such decision may appeal to the
sheriff, by a simple note, without any new pleading.

The methods by which the decision of the sheriff is brought
under review by the Court of Session are treated above.

Procedure.—~The form of process in the Sheriff Court re~
sembles that in the Court of Session. The defender is in
ordinary cases brought into court by a summons, in the
name of the Sheriff, and subscribed by the clerk of court.
In the majority of cases the “inducice,” or the period elaps-
ing between citation and the time for entering appearance,
is six free days.* Until the act of 1838 regulating the juris-
diction of sheriffs, they could not compel the appearance of
witnesses, holders of do®uments, &c., residing beyond their
respective counties, except by letters of supplement from the
Court of Session; but the citations and warrants granted in
one county are now available in any other county, on being
indorsed by the sheriff-clerk thereof.® By another act of the
same date, for amending the law in matters of diligence,
sheriffs are authorized to imprison for civil debt, a power
which they did not formerly possess. The warrant to that
effect may be executed in another sheriffdlom by a concur-
rence from the Sheriff Court there.®

Secr. 8.—Criminal Jurisdiction.
The criminal jurisdiction of the Sheriff within his county
is, with the exceptions noticed below, concurrent with that

'1 & 2 Vict. ¢. 119, § 2.—2 Ibid. §§ 3, 4.—* Ibid. § 5.—* Maclaurin’s
Form of Process before the Sheriff Courts. M‘Glashan’s Practical Notes
?ibelct ol" liederunt 12th November 1825.—°1 & 2 Viot. ¢. 119, § 24—

id. ¢. 114,
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of the Court of Justiciary over the country. The Sheriff
anciently exercised the power of trying for murder; but
jurisdiction in the four pleas of the crown—murder, robbery,
rape, and wilful fire-raising—is now considered as exclusive
to the Court of Justiciary, and the power of the Sheriff to
condemn to death has long been practically abolished. Hav-
ing no jurisdiction beyond the limits of his county, he can-
not transport, nor can he banish, except from his county.®
He frequently, however, tries such crimes as might in strict
law be, but are not in general, punished with death or
transportation by the superior court, awarding the punish-
ment of imprisonment. He cannot try a crime created b
statute, and declared punishable by transportation, or by suc
inferior punishment as may by law be inflicted on persons
convicted of a “transportable offence.”! The Sheriff tries
with or without a jury, according to the nature of the case;
and the circumstances in which the one or the other system
is to be adopted, along with the forms to be used, are
regulated by an act of Parliament, and corresponding act of
Adjournal®

Jury—In the case of trial by jury the form is in all
essentials the same as that of a trial before the Supreme
Court (see Index, Jury), with the exception that the judge
must keep an authenticated note of the evidence, that, if
necessary, it may be produced in the Supreme Court3
There are some slight distinctions in the manner of com-
mencing the prosecution, which will be found under the
head of Prosecutors. In trials by jury, the inducie, or
period elapsing between the day of citing the prisoner and
his appearance, must be fifteen free days.*

Without Jury.—If the Sheriff is to try without a jury, he
may do so on inducie or notice of not less than six days, or
summarily. In the former case the punishment is limited
to “fine, imprisonment, and banishment, or any of them,”?
and there appears to be no definite distinction between the
cases which require a jury, and those which do not, as the
Sheriff scarcely ever exceeds these punishments. In such
trials without jury, it would appear that the evidence must
be taken down and authenticated® Where the trial is in

* By statute, banishment from Scotland, or from any district in it, is
grot;hlpited, excepting in cases enacted to be so punished by acts of the
ttish Parliament, 11 Geo. IV, & 1 Wm. 1V. c. 37, § 10.—! A. Prac.
37.—% 6 Geo. 1V, 0. 23. Act of Ad,it;urnal, 17th March 1827, Shaw’s
Justiciary Reggns, 180.—2 9 Geo. IV. 6. 29, § 17.—* Act of Ad. 17th
March 1827, chap. 1. § 2.—° Ibid. § 3.—* 9 Geo. IV. o. 29, § 18.
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what is termed, “ a summary way,” it is not necessary that
the accused should receive previous warning; but if he
have not, he may, on being brought before the sheriff, re-
quire a copy of the libel against him, and demand that the
trial shall be postponed for forty-eight hours.! The punish-
ment cannot exceed a fine of £10, with expenses, or im-
prisonment for sixty days, accompanied with caution for
good behaviour for not more than six months, under a
penalty not exceeding £20. If the accused plead “not
guilty,” a record must be preserved of the charge, the
judgment, and the names of witnesses as examined on oath.?
To prevent a demand for delay, the approved practice is to
give the accused forty-eight hours’ warning, by putting a
copy of the libel or accusation into his hands. By the act
regulating the jurisdiction of sheriffs, their warrants against
criminals for offences within their counties may be executed
in any part of Scotland by a messenger-at arms, or an
officer of the court which issues the warrant.’

CHAPTER VL
CorpPoRATION COURTS.
Secr. 1.—Burgh Courts.

Royal Burghs.—THE magistrates of royal burghs have been
in the practice of deciding, through one of their number, in
minor civil actions between the inhabitants, and-though
their jurisdiction is not very clearly defined, “it is the
general opinion that royal burghs have as extensive a civil
jurisdiction within the burgh, as the Sheriff hath in his
territory.”* The above rules as to procedure in crimes, as
well as the rules for civil processes, established by act of
sederunt of 12th November 1825, apply to the courts held by
the magistrates of royal burghs;® while at the same time
some of the larger burghs are sheriffdloms, and their
magistrates have a jurisdiction cumulative with that of the
Sheriff of the county. Magistrates may thus try for crimes

111 Geo. IV. & 1 Wm. IV.¢.37,§4.—*9Geo. IV.¢. 29, §19.—*1 & 2
Viet. e. 119, § 25.—* E. i. 4. 21.—° 6 Geo. IV. 0. 28, § 7.
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by jury, but the practice has become very unusual.! Magis-
trates of royal burghs may imprison for civil debts.

Burgh courts, whether held by magistrates in virtue of their
office, or as police judges appointed by act of parliament, have
the power of punishing by fine or imprisonment, summarily
and without juries, in all police offences, or those tending to
disturb, by violence or irregular habits, the peace of the town.?
These offences may be generally enumerated under brawls,
assaults, or outrages on the streets, in which no very serious
or permanent injury has been inflicted, the keeping disorderly
houses, &c. No definition appears to exist either as to the
precise extent of crime which may be. so tried, or as to the
exact amount of punishment which may be inflicted, and it
seems to lie with the discretion of magistrates to restrict
their trials to petty offences, and to make the punishments
moderate and correctional. .

Regalities and Baronies.—The magistrates and councils of
royal burghs are frequently superiors of burghs of regality
and barony, exercising within their bounds powers some-
what similar to those which they enjoy in their own burghs.?
The authority exercised by individual superiors of regalities

and baronies was nearly altogether abolished by the Jurisdic- -

tion act of 20th Geo. II. (See Part III.) The magistrates
of such burghs were, however, permitted to retain such
authority as they might hold, not as stewards of the
superior, but in their own corporate capacity.* The extent
of the jurisdiction they thus hold it is not easy to define.
In civil questions it is probably inferior to that of royal
burghs ; in matters of police it would appear to be similar,

SEcT. 2.—Dean of Guild.

The authority of this officer, whose position as a member
of the municipal corporation is considered further on, is
generally exercised in a court, of which he is either the sole
or the principal judge, according to usage. The proceedings,

when they are not of a simply routine character, are gener--

ally suggested by the legal assessors of the burgh. Some
deans are assisted by a council, who inspect premises, and
act somewhat in the manner of a jury on a view. In
Edinburgh, and probably in some other towns, it is un-
usual for private parties to prosecute:—there is a procura-
tor fiscal, or public prosecutor, attached to the court, who

' A Prac. 61.—* Ibid.—® 20 Geo. II. o. 43, § 26.—* Ibid. § 27.
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hears complaints, and prosecutes them if he thinks fit. It
belongs to the Dean of Guild to take care that buildings
within burgh be agreeable to law, neither encroaching on
private property nor on the public streets or passages; and
that houses in danger of falling be thrown down.” !,

By an act of the reign of Charles II. the magistrates of
burghs are authorized to enforce the repairing or rebuilding
of ruinous houses, and are invested with powers (on the
owners dissenting or not being forthcoming) to dispose of
the buildings to persons who will obey their injunction, or
to execute the repairs and levy the cost on the owners.?
The application of this statute, so far as it is enforced, rests
with the Dean of Guild, partly as a judicial, partly as an
executive officer. The Dean of Guild of Edinburgh is en-
trusted with the enforcement of the act (1698, ¢. 8) which
prospectively restricts the height of buildings in the city to
“ five stories above the causeway,” and contains other build-
ing regulations, which, like the old building acts of London,
have chiefly in view the protection of the city from fire.

In conformity with the practice of the city of Edinburgh,
no building can be erected, or taken down, or materially
altered, without a warrant from the Dean of Guild Court,
which is only granted when the immediate neighbouring
proprietors of the applicant, and others ex facie interested in
the alteration, are cited, and have an opportunity of being
heard for their interest.*

This court cannot easily enforce its jurisdiction when it is
resisted; and it is difficult to give any distinct view of the
extent of its authority, which is chiefly of a traditionary
character, sanctioned by sufferance and habit.

It has been decided that the authority of the Dean is
limited to questions in which the construction of buildings is
involved, and does not extend to the purposes for which they
are used.®> Where there was both a Dean of Guild’s and a
Magistrate’s Court, it was held in the particular circum-
stances, and appears to have been laid down as a general
rule, that the Dean of Guild’s jurisdiction was not exclusive
of that of the Bailie Court in questions as to the taking
down of party walls.4 :

! E. L iv. 25.—8% 1663, c. 6.—* See an inquiry by the author regarding
the functions of the Dean of Guild in a report to the Poor Law Commis-
sioners of England on the state of the law for the preservation of the

nblic health in Scotland, 1841.—® Donaldson v. Pattison, 14th November
834.—* Milne ». Melville, 27th November 1841.
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CHAPTER VIIL
JusTiCES OF THE PEACE.
Sect. 1.—Constitution.

Justices of the Peace are officers appointed by commission
passing under the great seal, who are empowered to keep
the peace, and decide in certain matters of law within their
districts, and to certify certain acts (such as the making of
affidavits) over the whole country. They were introduced
by act 1587, c. 82, and, after various improvements, were,
immediately after the Union, vested in general terms with
the same powers held by justices of the peace in England.!
Some of these are, however, incompatible with the judicial
system of Scotland. :

Qualification.—No pecuniary or property qualification is
requisite for holding this office in Scotland, though certain
restrictions are generally observed in the commissions of the
different counties.? No procurator before an inferior court
can act as a justice of peace

Oath.—Before entering on their office, justices must make
.oath faithfully to perform their duties, and must likewise
take the oaths imposed on persons in public trust.! The
parchment roll containing the oaths and the subscriptions is
kept among the records of the sessions.® An individual is not
compelled to take the oaths twice in the same reign, though
named in a second cornmission.® Those who have delayed
to take the oaths are indemnified by the annual act of in-
demnity, which does not, however, exempt justices of the
peace from the penalties to which they are subject, “ for
acting as such without being possessed of the qualification
required by the laws now in force,”’—a condition which
would seem only applicable to England, where there is a
money qualification.

Each commission of the peace, which would in course of
law fall with the death of the sovereign who granted it, is-
appointed by statute to endure for six months thereafter,
unless revoked by the successor.® Certain officials are in-

! 6 Anne, ¢c. 6, § 2—*2 Hutch. J. P. i. 42. Tait’s J. P. 264.—® 6 Geo.
IV.c. 48, § 27.—* Hutch. J. P. i. 44. Tait’s J. P. 265.—% Hutch.d. P.
i. 49.—° 7 Geo. III. ¢c. 9.—71 & 2 Viet. o. 16, § 4.—° English Act, 1
Anne, st.i.c. 8,§ 2. 6 Anne,c.6,§ 2.
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cluded in all the commissions,—these are, all privy coun-
cillors, the Judges of the Court of Session and Justiciary, and
the Lord Advocate and Solicitor General for the time being ;
the other names are those of persons connected with the re-
spective counties.! Justices of the peace perform their
duties gratuitously. By old statutes, they were appointed
to receive 40s. Scots for every day of their abode (provided
they did not exceed three) at sessions ; but these acts have
fallen into desuetude? Justices are remunerated for their
pecuniary disbursements by the exchequer, or from the
rogue money.’

Liabilities.—Justices of the peace may be prosecuted,
either civilly or criminally, for malversation. It has been
said that “ they are not liable in damages, still less in punish-
ment, although they act illegally, unless they likewise act
corruptly ;"4 but, unless in as far as they are protected by
statute, there is no doubt that they are responsible for
illegalities.® For their special protection from the conse-
quence of mere informalities, it is enacted that, in case a con-
viction or other act of justices is quashed, the pursuer can
have no higher damages (besides the recovery of any pen-
alty that may have been levied on him) than twopence, and no
costs, unless the action be grounded on malice, and want of
probable cause;¢ and that he will not be entitled to recover any
penalty that may have been levied against him, or any costs, if
the justice prove him to have been guilty of the offence, and not
to have received any greater punishment than that assigned
by law.” Where a justice stated, during a trial for poaching,
that the defender had committed thefts, it was decided by
the House of Lords, that any action of damages must be
founded on a charge of malice, and that the malice cannot be
inferred from the language employed, but must be scparately
proved.? Justices are liable to penalties for mistakes in the
application of the liberation act 1701. (See Index, Libera-
tion, Bail.)

Sect., 2.—Jurisdiction.

The Commission, in the first place, authorizes the justices
to enforce the statutes for the preservation of the peace, and

' Tait’s J. P. 6241.—° 617, c. 8,8 25. 1661, o. 38.—* Hutch. J. P.i. 50.

Tait’s J. P. 272.—* Hutch. J. P.i. 65.— Rae v, Sinclair, 12th July 1838.

lane, 73. See the Law of Private Rights, Part XIV. Chap. 11.

§ 4.—° 43 Geo, II1. ¢. 14), § 1, (found to extend to Scotland in Gibsons

v. Murdoch, &o., 18th June 1817,)~7 lbid. § 2.—% Allardyce, &o. v. |
Robertson, 8th April 1830. 4 W. & S. 102. -

B
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to cause all persons who have used threats to others to give
security for their good behaviour. This gives power to a
single justice, either on the requisition of a party entitled to
prosecute, or on information, to grant warrants for searching
for stolen goods, apprehending offenders, &c.* and to bring
before him persons who threaten to commit any breach of the
peace, and compel them to find security to keep the lgme.

The Commission, following the form of that of England
(which was accommodated to the peculiar usages of that
country) next gives jurisdiction to the justices, or any two
of them, in “all and singular capital crimes, poisonings, en-
chantments, sorceries, arts magic, trespasses, forestallings,
regratings, engrossings, extortions, &c.;” and authority to
punish “ by fines, ransoms, amerciaments, forfeitures, and
other means.”’ In England, it is held that they “ have
jurisdiction over all misdemeanours, except forgery and per-
jury, by the common law; as these two offences were not
eonsidered to be breaches of the peace, which it was the
chief object of the institution of the commission of the peace
to preserve.”? In Scotland, the jurisdiction of the justices
has been in practice much more limited, and they have never
judged in such offences as require the intervention of a
jury2 “ They seem, however, competent to judge in all
petty crimes tending to the disturbance of public tranquillity
(except defamation not accompanied by a threatening of &
breach of the peace), where the libel concludes only for fine
or imprisonment, or perhaps banishment from the county,}
pa.rticulal;ly breaches of the peace, and petty acts of theft or
pickery.”

Limits of Authority.—Mr Baron Hume considers the pre-
cise limits of the powers of justices very doubtful® The
commission provides that, in cases of difficulty, the justices
shall decide ¢nly in presence of a supreme criminal judge;
but in Scotland it has been usual to consider this precaution
unnecessary, on account of the supposed unimportance of
the questions decided by justices.®

Jurisdiction by Statute—Independently of the powers
thus conferred on them by the commission, the justices hav
jurisdiction in many cases, by special act of parliament, e. g. :
to Planting and enclosing, Customs, Excise, Highways, Publ
houses, Theatres, Stage-carriages, Weights and measure
Cruelty to animals, Game, Fishings, Nuisances, the Sale (

* See Index, Warrant, Commitment.—! Hutch. J. P. iv. 3.—* F
¢. (1830) iv. 271, n.—* Hutch. J, P. i. 163.—+ See above, p. 20.—¢ Ta’
. J. P. 268.—% H. C. ii. 76;:—¢ Tait’s J. P. 269,
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bread, Licensed Hawkers, Factory regulations, Public Works,
the rules as to Shipping and the employment of mariners, &ec.
The statutes of every session of parliament make considerable
additions to the functions of justices of peace, and their powers
in the matters above enumerated, as well as in others where
special statutory authority is conferred on them, will have to
be considered in the following pages. By virtue of the com-
mission, no case can be tried without the presence of two jus-
tices ; but by the special provisions, one justice is often made
competent. The justices judge in cases of aliment to natural
children, and in disputes between master and servant.! In
civil matters, justices have jurisdiction to the extent of £5,
exclusive of expenses,? provided the decision do not involve a
question of heritable right, or as to the validity of a will or
contract of marriage, or any gambling debt, or the price of
spirituous liquors.® The exercise of their functions in the
small debt courts belongs properly to the department of private
rights.* Justices have no power as judges in litigated cases
beyond their counties ; but they. exercise ministerial duties,
such as taking affidavits of the truth of certain statements.
There can be no other general rule for the conduct of jus-
tices of the peace, than that they are bound to observe to the
letter the statutes under which they act, and that whatever
discretion they must sometimes find it necessary to adopt
in interpreting the enacting terms in the body of a statute,
when there are schedules, containing forms of conviction or
other styles, the very words dictated by the legislature must
be employed, because the form of a schedule is adopted with
the intention of superseding all discretion as to the method of
procedure. However useful law-books and other commen-
taries may be to the justice of peace, in leading him either to
the knowledge of the existence of an act, or to its right inter-
pretation, they should not supersede the act itself, which ought
to be in his hands on the occasion of every commitment or
conviction founded on statute. It is of essential importance
to know, though it is sometimes not easy to discover, how far
statutes have been altered and amended by others ; and this
is one of the points, on which digests of the law, if executed
with proper skill and industry, are mainly serviceable to
justices of the peace. If a statute set forth alternative circum-
stances under which a conviction may take place, the record
maust state which of them has taken place——so where it was
enacted that they might convict on their own view, or on

1 Tait's J. P. 271.— 6 Geo, IV. c. 48, § 2.—* Ibid. § 25.~* See the Law
of Private Rights, &c. Part X1V. Chap. 1V.
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confession, or on proof on oath, an objection that the con-
viction did not bear that it rested on any one of these
grounds, was sustained.! It would at any time render a
conviction, whether proceeding on statutory or ordinary law,
questionable, that it does not state the ground on which it
has proceeded. Action had been raised before certain justices
for a statutory penalty. On the appointed day the case was
not called, and there was no adjournment pronounced. It
was taken up on a subsequent day, and a penalty was im-
posed, which not being satisfied by a poinding, imprison-
ment followed. The Court of Justiciary granted suspension
and liberation, on the ground that the justices had given
decree and granted their warrants when there was in reality
no prosecution before them. It was found, however, that
unless malice could be averred, the irregularities were no
sufficient foundation for an action of damages.?

In proceedings under an act, which authorized a summary
‘conviction, it was found to be no objection to a conviction
that the evidence was taken down in writing, In the same
case, where two were made a quorum by the act, it was
found not to invalidate the decision, that besides two who
were present during the whole proceedings, other justices
concurred in the judgment, which was unanimous.?

Affidavits—An affidavit, properly speaking, is the oath of
any person cognizant of certain matters, to the trath of which
he speaks, uttered before a magistrate, by whom it is certified
as having been so. In the cases where an oath is required,
quakers or separatists may make a solemn declaration. The
instances, however, in which oaths are required or permitted,
are now limited in number. By the custom-house acts,
declarations are in general substituted for them. In 1885
an act was passed, authorizing the Lords of the Treasury to
substitute declarations for oaths in transactions connected
with the different departments of the revenue and public
offices.* By the same act, justices are prohibited from
administering oaths ¢ touching any matter or thing whereof
such justice or other person hath not jurisdiction or cogniz-
ance by some statute in force at the time being;” but the
provision does not extend to “any oath, affidavit, or solemn
affirmation before any justice, in any matter or thing touch-
ing the preservation of the peace, or the prosecution, trial,
or punishment of offences, or touching any proceedings be-

' M‘Donald v. Gray, 15th June 1844.—* Malonie v. Walker, 2lst
Jannary 1841.—3 Somerville v. Hemmans, 25th June 1844 —* 5 & 6
Wmn. IV. c. 62, § 2. P
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fore either of the houses of parliament, or any committee
thereof respectively, nor to any oath, affidavit, or affirmation
which may be required by the laws of any foreign country,
to give validity to instruments in writing, designed to be
used in such foreign countries respectively.”! The statute
is declared not to extend to judicial ratifications by married
women, of deeds exccuted by them.? A form of declaration
is substituted, and the taking such declaration falsely renders
the offender liable to fine and imprisonment.3

In reference to affidavits, it may be mentioned that by
statute the Lord Chancellor is authorized to appoint masters
extraordinary in Chancery, to take in Scotland those affidavits
to be used in England, which, @ccording to the practice of
that part of the empire, require to be taken before a master
in Chancery.*

Secr. 3.—Courts.

rter Sessions.—The principal court of the Justices of
Peace is, “the General Quarter Sessions,” which consist of
meetings of the justices of the whole ‘county, appointed to
be held on the first Tuesdays of March, May, and August,
and the last Tuesday of October, with power of adjournment.®
Two justices form a quorum.® The Quarter Sessions can
meet only at the head burgh of the shire,” though they may
adjourn to another place. “The adjourned meetings are
commonly called General Sessions. Sometimes they are for
a special piece of business, in which case they are generally
termed Special Sessions.”® The Quarter Sessions have some
ministerial duties specially assigned to them. They act as a
court of appeal from the decisions of justices in Petty Sessions.?
Petty Sessions.—The Petty Sessions are the occasional
meetings of two or more justices, before whom the majority
of ordinary cases are tried.” Counties are generally divided
into districts, for each of which sessions are held; the deci-
sions of which are valid over the whole county.* By the
small debt act, the justices at Quarter Sessions may make
and alter divisions of districts, and appoint times and places
of meeting for Petty Sessions, acting under the statute.)? If
there be but one justice present at such a session, he may
call the roll of causes, pronounce decrees in absence, and
receive returns of the execution of citations.!®

"5 & 6 Wm. IV. c. 62, §§ 13, 15.—96 & 7 Wm. IV.c. 43.—35 & 6
Wm. 1V, c. 62,8§ 18, 20—* 6 & 7 Vict. c. 82.—° 1661, c. 38, Hutch.
J. P. i. 76.—° Commission.—7 Hutch. J. P. i. 77.—® Tait’s J. P. 469.—
? Ibid.—° Ibid.—!' Ibid. 109.—'% 6 Geo. LV. c. 48, § 21.—*® 1bid. § 16.
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Prosecutors, Clerks, &c.—In the ordinary case of an
offence, the party injured and the procurator-fiscal only can
prosecute ; but it is specially enacted in many of the statutes
for the preservation of the peace, that any informant may
prosecute. The procurator-fiscal, or public prosecutor, is
appointed by the justices, generally from among the agents
practising before them.! The clerk of the peace is chosen
by the Secretary of State, and generally for life.? Besides

reparing the rolls, writing out warrants and decrees, &c.,
Ee has other ministerial duties peculiarly assigned to him.
Each district has generally a depute-cler{ and procurator-
fiscal, who are appointed by their respective superiors.3

i Ninth Report of Commissioners on Courts of Law in Scotland, 1621
p. 18—* Ibid.p;. 17.—3 Tait’s J. P. 109. ’



PART II.

THE MEMBERS OF THE LEGISLATURE.

CHAPTER I
ELECTION OF REPRESENTATIVE PEERS.

TaE peers of Scotland, by the Treaty of Union, elect sixteen
of their number to be their representatives in the House of
Lords.! These sixteen peers enjoy all the privileges of the
peers of England, and are entitled to sit on the trial of peers.?
The other peers of Scotland have all the privileges of mem-
bers of the House of Peers, except the legislative and judi-
cial powers.® ’

At the summoning of a new parliament, a proclamation is
issued, calling on the peers to meet at Edinburgh or else-
where, to choose their representatives, which must be pub-
lished at the market-cross of Edinburgh, and at all the
county towns of Scotland, five and twenty days before the
meeting for election.* English peers possessed of Scottish
titles at the time of the Union, or who have since succeeded
to them, and peers of Scotland who have obtained British
peerages, have votes, but no other peers created since the*
Union, though their titles should be nominally Scottish, can
vote.® No peer can vote or be elected who is not of the age
of 21.5 Each protestant peer must subscribe the oath of
supremacy in 6th Anne, c. 23, that of allegiance in 1st Geo.
I, c. 13, and that of abjuration, in 6th Geo. IIL c. 537
Roman Catholic peers have to subscribe the oath appointed
by the Catholics’ Emancipation act.?

! Artioles of Union, art. 22.—* Ibid. art. 28.—2 Ibid.—* 6 Anne, c. 23,
§8 1, 2.—°* Wight on hlections, 113. Connell on Elections, 11. Robert-
son’s Proceedings relating to the Peerage, 414.—° Wight, 117.—76 Anne,
c.23,?3. 1 Geo, I. stat. 2,¢.13,8§3. 6 Geo. ITI. 0. 53, § 1. 2 & 3
Wm. IV, c. 63.—* 10 Geo. 1V. . 7, §§ 2, 5.
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Peers are entitled to empower others to vote for them in
their absence, by proxy. The proxy must be directed to a
peer entitled to vote, and must be signed in the presence of
two subscribing witnesses.! No peer can act as proxy for
more than two peers at a time.? Peers may likewise vote in
their absence by signed lists. The lists must be subscribed
by witnesses, but it is not necessary that the writer's name
should be mentioned.? Those who grant proxies, or vote by
signed lists, must take the oaths in presence of a judge; it
is generally done before the sheriff.4

The peers are directed under penalties to appear at the
place of meeting with their ordinary attendants only.® They
are prohibited from taking into consideration any other sub-
ject or business than that for which they are convened,
under the penalty of what is in England termed “pre-
munire,” 8 involving partial outlawry and imprisonment.? *
The business of collecting and recording the votes is per-
formed by the lord-clerk-register, or two principal clerks of
session.?

‘When a peer whose name is on the roll proffers his vote,
it cannot be refused, and no question as to title can be dis-
cussed. An objecting peer may, however, enter a protest,
and prefer a petition to the House of Lords complaining of
the return.® When two claim the same title, both must be
allowed to vote.® The roll is the same which was called at
the last Scottish parliament, with the deductions which have
been made by attainders, and the additions which have been
made by order of the House of Lords, in consequence of rights
to Scottish peerages having been established before them.1

CHAPTER II.

ErecTioN oF MEMBERS oF THE House oF CoMmons.

Sect. 1.— Voters in Counties.

Freeholders.—AvLL persons who were on the roll of free-
holders, or entitled to be placed on it at the passing of the

11707, c. 8. Wight, 120.—2 6 Anne, c. 23, § 6.—3 1707, c. 8.—* Connell
on El. 15.—% 6 Anne, c. 23, § 8.—° Ibid. § 9.—7 Bl. iv. 118.—2 Robertson’s
Proceedings, 27. Wight, 125.—* Tbid. 126.—° Ibid.—!! 1bid. 125, n. +.

* As a premunire i8 known only in English law, and is an offence for
which a peer is not tried by his peers, there would undoubtedly be many
questions of difficulty were a peer brought to trial on the act.
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act 2d and 3d Wm. IV. c. 65, or who before 31st March
1831 became proprietors or superiors of lands which would
have entitled them to be enrolled after the expiry of the ne-
cessary period,* retain their right to vote so long as they
hold their qualification, but it cannot be transferred by them,
and is not descendible to their heirs.!

Proprietors—Owners of lands, houses, feu-duties, and all
other heritable subjects (except debts heritably secured), of
the yearly value of £10, whether they have made up their
titles or not, are entitled to be registered, if they have been
proprietors for six months previously to the 31st July, in
the year in which the claim is made;? but where the pro-
perty has been acquired by inheritance, marriage, marriage
settlement, or mortis causa disposition, or by appointment to
any place or office, the proprietor is entitled to be registered
on the first occasion of making up the list, though before the
expiry of the six months3 The property must be worth £10
annually, after deduction of any feu-duty, ground-annual, or
other consideration, forming a condition of the right; but
though the returns do not arise annually, but at longer in-
tervals, their average annual amount may be estimated.t
Debts heritably secured are not deducted. Liferenters vote
to the exclusion of fiars.” Joint-owners may vote where

. the interest of each amounts to £10 annually, and husbands
vote on property in right of their wives, and after the death
of their wives, on their right of courtesy.®! Every person
enrolled as a proprietor must be in the actual occupancy, or
in receipt of the rents, &c.7

Evidence of Proprietorship.—As the act admits the pro-,
prietor to the franchise “ whether he has made up his titles
or is infeft or not,” regular feudal titles are not required as
evidence in the registration court. As to the extent of evi-
dence necessary to prove proprietorship, there have been
doubts, some courts insisting that the claimant should show
a personal title at least, 1. e. such a title as he can imme-
diately convert into a regular feudal one by infeftment,
others having received ordinary evidence of admitted owner-
ship, ¢ such as entry of the name of the party in the superior’s
rental-book ; entries in such book of payments of feu-duty
by him ; separate receipts for feu-duty; or one or more of
such written adminicles, accompanied by parole proof of

12& 3 Wm. IV. c. 65, § 6.—* Ibid. § 7.—* Ibid.—* Ibid.—° Ibid. § 8.
- Ibid.—7 Ibid. § 7.
* A year ela) between the infeftment of a freeholder and his enrol-
ment. Wight on Elections, 212, 2
B
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building houses or of possession.”! The evidence must in all
cases show absolute ownership, and where documents are
produced from which the contrary may be inferred, their effect
must be counteracted by conclusive evidence.? The right
should be indefeasible, and so when the title produced gave
power to another person to burden, sell, or dispone, the claim
was rejected.

Trust-deed.—A trust-deed has been held not to exclude
the truster, though it bare to be absolute, and it was averred
that there would be no residue after fulfilling the objects of
the trust.* The claims of persons benefited by trust-settle-
ments have given rise to a variety of decisions, the leading
principles of which appear to be, that where the trustees are
merely empowered to sell heritable property for the purposes
of the trust, those for whose benefit it is held may vote so
long as it is unsold,® but, that where they are enjoined to
sell and divide the proceeds, the persons for whose benefit
they act have a mere personal right to a share of the pro-
ceeds, and though the property be unsold, and the rents are
divided among them, they have no qualification.

Partnership.—Partners have been found entitled to vote
on heritable property belonging to the company;? and that
even though the contract declared the property of the com-
pany, as represented by its shares, to be personal property.8
The members of a corporation holding property in trust, as
the town-council of a burgh, cannot qualify. It is matter of
doubt whether the members of a commercial corporation can.?

Liferenters.—There is no clause expressly enfranchising
liferenters, but it has been inferred from that giving them a
qualification to the exclusion of fiars (§ 8) that they were
intended to be included, and that they should have the qua~
lification without requiring to make up titles, as if they had
been specified in the enfranchising clause.® In general,
they have been found entitled to claim as proprietors. An
irredeemable liferent annuity has constituted such a claim,
the court holding * the distinction between heritable burdens
and liferent to consist in the defeasibility, at the option of
the party burdened, by payment”!! in the case of the former;
but the decisions on the subject are not uniform.!?

Office Holders—Persons holding property by virtue of
their office, are held enfranchised by the clause which dis-

! Cay’s Anal{sis of the Reform Act, par. 119.—* Cay, 62, e, f, g, h.—
8 Ibid. 54, c.—* Ibid. 52, a.—° Ibid. 61, a, j-—CIbid. b to i.—7 Ihi£ 72,b.
~5 Imlach, 1838. Cs.mne{ 1838. Swinton’s Digest, 32.—° Cay, 72.—
10 Ibid. 81.—'! Ibid, 87,d.—'* Ibid. 152.
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penses with the six months’ possession in the case of such
persons (§ 7). The privilege has been chiefly applied to
clergymen and schoolmasters. A distinction has been made
between clergymen of the establishment and parish school-
masters on the one hand, and dissenting clergymen and the
teachers of privately endowed schools on the other; the for-
mer holding the subject of their claims by the operation of
law on entering on their offices, and therefore not being re-
quired to produce proof of possession, the latter holding them
by private agreement, and liable to produce evidence as in
ordinary claims.! It has generally been held in the case of
a dissenting clergyman, that he must show, “ first, the title
to the subject in the congregation, and that they hold it by
a right such as enables them to convey to him a liferent in-
terest. Second, his own title to the subject, viz. that the
congregation have conveyed a liferent interest to him inde-
feasibly.”? If the congregation hold only on lease, he will
generally require to make out a qualification as liferent
tenant.3 A parish minister has been held not to have a
qualification through the teinds to which he has a right by
& decree of locality.* Some appeal courts have admitted
parish schoolmasters claiming on their school-houses, but
“ the majority of appeal courts have been of opinion that
the subjects on which alone the schoolmaster can claim as
attached to his office, are the dwelling-house and garden, to
the exclusion of the school-house and play-ground, and that
peither the salary nor the allowance made where there is no
garden, can be taken into account.”® Parish ministers and
schoolmasters belong to the class of “ proprietors,” to whom
occupancy is not deemed necessary; and so the claim of a
schoolmaster was admitted where he let his house for part
of the year to people frequenting a watering-place, and the
rent so obtained was admitted as an ingredient in the value.®

Tenants not in Occupancy.—Tenants, whether joint or
several, are entitled to be registered where, in a lease for not
less than 57 years (exclusive of all breaks at the option of
the landlord), or for life, their interest, after paying the rent
or other consideration, is not less than £10 annually; or
where, in a lease of not less than 19 years, their interest is
not less than £50.7 The tenant must have held the subject
for a year previous to the last day of July (unless it have
fallen by succession, &c., as in the case of a proprietor), on
a written title.?

1 Cay, 99-107.— Ibid. 10). Swinton, 49.—8 Cay, 103.—* Ibid. 151, c.
Shirra, Jedburgh, App. 1837.—* Cay, 95.—° Ibid. 98, b.—72 & 3 Wm. IV.
¢. 65, § 9.— Ibid.
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Tenants in Occupancy.—Tenants who do not hold by
written titles, or for a fixed period, or with a fixed yearly
interest, are entitled to be registered after being a year in
persenal occupancy, if their yearly rent is not less than
£50; or if they have paid a grassum of not less than £300':
it is questioned, however, whether occupaney is required in
this last case. Sub-tenants and assignees to sub-leases, for
57 years, with an annual interest of £10, or for 19 years,
with an interest of £50, must be in occupancy.?

- Where any rent is payable in grain, the average of the
fiars for the three preceding years is taken, and when in any
other produce, the average of the market-price for the same
period.?

Decisions as to Tenants.—By some courts, long leases, as
for 99 years, have been held equivalent to property, and the
claimant has been admitted as a proprietor, without reference
to the quality in whitch he may have claimed, in virtue of
§ 46 of the act, which obviates vitiation from misnomers.*
A committee of the House of Commons decided that lessees
for 999 years were not proprietors, but that they were en-
titled to vote though they had claimed in that capacity.®
‘Where tenants had been long in possession, but had only
obtained their written title within the year, their claims
were rejected ;6 in cases, however, where the title bore that
the tenant entered before the running of the year, and this
has been supported by proof, it has been usual to sustain.
Where an assignation, except with consent of the landlord,
is prohibited, an assignee has been held not qualified with-
out it.7 'Where one of two joint occupants, whose joint rent

-~ was upwards of £50, but less than £100, claimed, he was
rejected.? A five years' lease of a shooting-lodge, with the
right of shooting over moors, for a rent of £50, was sustained
on appeal, as a qualification ;° but in general, such a lease
has not been viewed as one of an heritable subject.? A lease
which was held by a wife as her father’s heiress, was held
not to qualify her husband.!! Persons otherwise qualified

-as “ tenant and occupant” have been found to disqualify
themselves by letting grass parks, to such an extent as to
reduce their actual rent below the statutory amount—but it
was especially noticed in these cases, that the tenant’s fol-
lowing the trade of admitting cattle to graze for a night at

12& 3 Wm. IV. c. 65, § 9.—% Ibid.—® Ibid.—* Ca{. 114.—* Linlith-
gowshire, 1833, Perry and Knapp’s Cases, 281.—° Selkirkshire, 1832,—

Swmith, Ayr, 1835. M‘Kerrow, ditto.—® Jedburgh, 1832.—° Cay, 158, c.
~19 Ibid. 158, a, b, d.—!' Mitchell, Jedburgh, App. 1837.
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a time, on their way to market, would not affect the quali-
fication.!

The subjects on which tenants may qualify are “lands,
houses, or other heritable subjects,” It will be observed
that feu-duties are not included, as in the case of pro-
prietors.

Sect. 2.— Voters in Burghs.

Those entitled to be enrolled in burghs are,

1st, Occupants within the bounds of the respective burghs,
as laid down in schedule M of the act 2d and 3d Wm. IV, ¢.
65, in the quality of proprietor, tenant, or liferenter, of any
house, warehouse, counting-house, shop, or other building,
‘which, taken by itself, or along with any other such build-
ing, or along with any land within the bounds owned and
occupied by the occupier of the building, or held by him
under the same landlord, is of the yearly value of £10. The
occupancy must have lasted for twelve months previous to
the last day of July of the year of enrolment ; and all
-assessed taxes in respect of the premises payable before the
6th of April preceding, must have been paid before the 20th
of July.? Persons may be registered on successive premises,
if they have fulfilled the regulation as to assessed taxes, &c.,
and where premises are of the yearly value of £20 or up-
wards, one or more joint occupants, each having an interest
of the yearly value of £10, may be registered.’

2d, Proprietors of similar premises of the yearly value of
£10, though they do not occupy premises within the bounds,
or occupy premises of a less annual value than £10.* The
husbands of such owners are entitled to vote in right of
their wives, and after the death of the latter, in their right of
courtesy.®

Residence.—No one can be registered who has not re-
sided in the burgh or within seven statute miles of it for six
months previous to the last day of July, or who has been in
receipt of parochial relief at any time during twelve months
previous to the same period.®

Decisions as to Burghs.—There is a generic distinction be-
tween county and burgh qualifications in this, that the for-
mer are derived from land or tenements; the latter are de-
rived from tenements—lands merely forming an accessory.
Claims on land within burgh on which no houses are built,

1 Swinton p. 58.—92 & 8 Wm. IV. c. 65, § 11.—* Ibid. § 12.—¢ Ibid.
§ 11.—* Ibid.— Ibid.
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have therefore been rejected.! Feu-duties ground a claim
in counties (§ 7), not in burghs. On the other hand, it has
been held that feu-duties are not to be deducted in estimat-
ing burgh qualifications.? Though the clause giving the
liferenter a preference to the fiar does not apply to burghs,
fiars within burgh have generally been found excluded by
liferenters. It has been held in one case that a tenement
belonging to a claimant, but not occupied by him, cannot be
added to one which he occupies as tenant, to make up a
qualification ;* and the same decision was given in an
attempt to conmstitute a claim by joining two tenements
occupied under different landlords, one of them having land
attached to it.>* There has been much difference of opinion
as to the admission of lodgers as joint tenants. In Edin-
burgh they have been admitted. It seems not to be doubted
that a lodger who pays a rent of £10 or upwards for mere
houseroom, without furniture or attendance, has the fran-
chise, and that the sum he pays must be deducted from any
rent on which the keeper of the lodgings may desire to
qualify.® Where a son was his father’s partner to the ex-
tent of buying and selling, but was not entitled to dispose of
his interest, he was found not to have a qualification as a
joint tenant.” Joint proprietors have been found not to be
qualified in burghs unless they be also occupants.®

Sect. 3.—Claims.

Counties.—In counties, schoolmasters furnish, for 6d. each,
blank printed forms, on which the claims must be filled up
and signed by claimants or their agents; and forms on
which objections may be written for voters or claimants, and
subscribed by them or their agents, are provided at the same
cost? The claims are made according to the form in
schedule F of the Act. One of the departments in the
schedule is the claimant’s “designation,” and it has been
accordingly found that where he has a calling it should be
specified, and that if he has none, some general term indi-
cative that he has none, such.as “Residenter,” must be
used.’® The claimant must set forth the particular character
in which he claims the franchise, and if he either claim in a
wrong character, oris materially inaccurate or incomplete in the

! Ayr, 1832.—* Wood, Ayr, Ag)p. 1835.—2 Cay, 50 a.—* Cairnie, Ayr,
Age. 1836, Wigton, 1832.—9 Swinton’s Digest, p. 37.— Leith, 1832.—
8 Swinton’s Digest, p. 66.—° 2& 3 Wm. IV, c. 65, § 13.—'° See isions
in Swinton’s Digest, 14, 15.
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statement, the claim will be bad. Thus claimants in burghs,
who use the word “ tenant,” without adding “ and occupant,”
are always rejected.! The subject on which the vote is
claimed must be described in such a manner as to give any
objector an opportunity of discovering it. It is obvious that
the same species of description which may suffice for a
county qualification will not generally be sufficient in burghs,
and that a claim not on occupancy must be more specific
than one which indicates that the claimant resides on the
premises. It is generally expedient, for claimants on pro-
perty in burghs, not only to mention the street or quarter of
the town, but to give the name of an occupant of the
premises.” Both in county and burgh claims, the parish
must be set forth.3

Between the 10th and 20th June annually, the sheriff-
clerk advertises (by intimation on the various churches, or,
if he see cause, through a newspaper), that claims and titles,
and any objections to voters previously put on the register,
must be given in to the parish schoolmasters before the 20th
July. Claimants are at liberty to lodge their written titles
with the sheriff-clerk on any day previous to the 10th
August.* .

The schoolmaster, on receiving each filled up claim (which
must be accompanied with a fee of 2s. to the sheriff-clerk, §
39), marks on it the day of its being presented. He makes
up an alphabetical list of claimants within his parish, with
their designations and places of abode, and affixes it to the
church-door (except in certain island parishes in the counties
of Inverness, Ross, Argyll, and Orkney and Shetland, § 43),
on or before the 24th of July. The schoolmaster annexes to
the list a note of the times when, and the places where, the
Sheriff is to examine those claims to which no objections are
lodged, and directs all objections to claims to be lodged be-
fore the 5th August® KEvery objector must give notice to
the party objected to within two days, by intimation de-
livered or sent through the post to him, or his known agent ;
and proof of notice must be made before an objection is con-
sidered by the Sheriff® Whether a party already on the roll
can be objected to, where there is no change of circum-
stances in his qualification, has been disputed ; there have
been decisions on both sides, and in some courts the question

! See Decisions in Swinton’s Digest, 8 22, Flemingg Glasgow, 1838.—
:}'};‘& 291-3-:' 1bid. 83.—42 & 8 Wm. 1V. c. 65, § 13.—° Ibid. §§ 13, 22.—
i
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whether the enrolment was opposed or not, has been allowed
to weigh. The claims and objections are to be delivered b
the schoolmaster to the sheriff~clerk on or before the 8t
August, and the whole must be lodged with the Sheriff on
or before the 12th of that month, who is to decide on their
merits by the 15th of September.!

Burghs.—In burghs, the town-clerks perform, to a certain
extent, the duties both of sheriff-clerks and schoolmasters in
counties. They give out and receive the claims and ob-
jections, as above described. The lists of new claimants
must be intimated on the church-doors on or before the 26th
of July; the objections must be given in on or before the 10th
August, and the claims and objections are laid before the -
sheriff on or before the 12th of August, he deciding on them
on or before the 15th of September.? There is no pro-
vision for receiving the titles of burgh claimants at a later
period than their claims.

Sect. 4.—Registration Court.

The sheriff separates the claims objected to from those
which are not so. He proceeds, in the first place, to the
consideration of the latter, and having first admitted those
which are accompanied by a satisfactory title, he examines
those supported by no written title, or an imperfect one,
hears parties and takes proof, and admits or rejects aceord—
ing to circumstances, returning the rejected claims to the
clerk to be delivered to the parties.> The sheriff, in the next
slace, examines the claims objected to, hears parties, and

ecides on them.*

No written pleadings are allowed; but in cases where
claims are rejected without being obJected to, or when
parties have been heard on claims objected to, the sheriff
takes a note of the statements, pleas, and witnesses’ names,
and attests the documents ; and no other statements, pleas,
witnesses, or documents, but those so minuted or attested,
can be founded on in appeals.

Appeals.—Appeals from the district compnsed within each
circuit, lie to the sheriffs liable in attendance at the circuit
courts, who must begin to hold their court between the 15th
and 25th of September (one week’s notice of the day being
given by advertisement), and conclude their sittings on or
before the 20th October. The sheriffdlom of Orkney and

12.& 3 Wm. IV. o. 65, §§ 13, 22— Ihid, § 22~ Ibid. § 17.— Ibid.
§ 18.— Thid. § 19
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Shetland is for this end considered in Inverness. Where
there are not three sheriffs present at the circuit, the number
is to be filled up, by special appointment, by the judges at
the circuit. Appeals from the counties of Edinburgh, Had-
dington, and Linlithgow, lie with the sheriffs of these three
counties jointly, sitting at Edinburgh.!

SecT. 5.—Proclamation of Writ.

Each sheriff, on receiving a writ for the election of a
member, indorses on it the day on which he received it.
He then appoints a day for the election, which (except in
the insular parishes, &c., above referred to) must be inti-
mated on the church-door? In counties, and in the Wick
and Ayr districts of burghs, the announcement must be made
within three days, and the day fixed on must be not less
than ten, or more than sixteen, from the day of receiving the
writ® In the other districts of burghs, the time is to be an-
nounced within two days, and must be not less than four, or
more than ten, from that of receiving the writ.* In Orkney
and Shetland, the sheriff of Orkney, who receives the writ
at Kirkwall, within twenty-four hours issues a precept to
the sheriff-substitute in Shetland, fixing a day not less than
twelve or more than sixteen after receipt of the writ.5

On the day fixed, the sheriff proclaims the writ at the
market cross; and if there is no opposition, declares, on a
show of hands, the candidate proposed duly elected.® If
there is opposition, and a poll is demanded, the election must
be adjourned for a period not exceeding two free days in
counties, and three free days in towns, exclusive of Satur-
days and Sundays.” In Orkney and Shetland, the adjourn-
ment is for not less than ten or more than fourteen days;
and in the Wick district of burghs it may be extended to
seven days® When a voter, in a district of burghs, proposes
a candidate, the hustings not being in that burgh for which
he is enrolled, he must satisfy the sheriff of his qualification,
by produemg an extract from the register, and he may be
required to make oath that he is qualified.?

Sect. 6.—Polling.

By the reform act, sheriffs were appointed to divide the

§2%, and 5 & 6 Wm. IVc78§12 S22 &8
Wm. IV. § 2843 5 Tbid. §28. 5 & 6 Wm. IVc78,§ —45&6
Wm, 1V, § 1.—2 & 3 Wm, 1V. § 31.— Ibid. §§ 29, 30.—7 Ibid. §§ 29,
30— Ibid. §8 30, 81.— Ibid. o. 66, § 30.




42 MEMBERS OF THE LEGISLATURE. [PART. II. CHAP. IL

counties, and town~-clerks the burghs, into polling places;’
and by a later act, the sheriff may, if required on the part
of a candidate, or if it appear to himself expedient, alter the
polling districts in burghs, so that no more than 300 elec-
tors may poll at each,—such alteration being intimated on
the church door.2 At the requisition of a candidate or elector
paying the expense, the booths may be so divided, that not
above 100 can poll in each department.’

In counties, the poll continues for two days, viz.: between
the hours of nine and four of the first, and of eight and four
of the second day;* in burghs, for one day, viz. between

. eight o’clock and four o’clock.® Each voter proceeds to the
booth of his district (freehold voters being entitled to vote in
the county town polling district), where a sheriff-substitute
and clerk attend, to whom the candidates pay,—to the former
a sum not exceedmg three guineas, and to the latter one
guinea, per day.’

A certified alphabetical copy of the register must be in
possession of the clerk, who, under the sherifi’s inspection,
records and numbers the votes as they are given.? At the
termination of the poll, the books are sealed and transmitted
to the returning sheriff, who proclaims the successful candi-
date (if there be an equality of votes, making a double re-
turn), not later than two o'clock of the day next but one, in
counties,® and before four o’clock of the day after the polling-
books are received in burghs.?

In the case of riot or violence, either the nomination, or
the taking of the poll at any particular place may be ad-
journed.’® The poll may be terminated before the expiry of
the fixed period, if the candidates or their agents agree, and
if a burgh poll be so closed, the sheriff may, if there is time,
forthwith proclaim the successful candidate before two o’clock
of the day."!

No voter can be subjected to an inquiry, except as to his
identity, his still possessing the qualification, his not hold-
ing it in trust or for behoof of another, and his not having
previously voted at the election, which may be put to his
oath, or if he be a quaker, to his solemn affirmation. He
may also be compelled to take the oath against bribery.)? A
claimant whose claim has been rejected, may tender his vote

12 & 3Wm. IV. ¢, 65,8 27.—* 5 & 6 Wm. IV. .78, § 3. Ibid. § 4—
4243 Wm. 1V, 832,55 & 6 Wm, IV, § 562 & 3 Wm. IV, 8 27,
40 5&6Wn IV.§972 & 3 Wm. V. g2 Ibid. § 832 b'a 6
Wm. IV. §8.—92 & 3Wm. IV. § 32. 5 & 6 Wm. IV. § 5—1 Ibid. § 5.
—159&3 mIVo65,§26.
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and have it recorded for the consideration of an election com-
mittee.! The candidates, or the persons proposing them,
pay the expense of all polling-booths (each of which must
not cost more than £30 in counties, or £20 in burghs), and
of transmitting intimations, poll-books, &c.2

Secr. 7.—Disqualifications.

The following persons are incapable of electing or being
elected :—Sheriffs and their substitutes, sheriff-clerks and
town-clerks, in the respective elections in which they have
to officiate,> and minors.*

Aliens.—Aliens were disqualified by our old practice, and
are so by the practice of England, unless they be made deni-
zens by letters-patent, or naturalized by act of parliament.®
It has in general been decided in Scotland that an alien can-
not qualify, but in one registration court, alien tenants were
admitted, while proprietors were not, on the ground that the
only foundation on which the exclusion of aliens rested, by
our old law, was their inability to hold the feudal qualifica-
tion,—that by the new law there was no express exclusion
of aliens, and that as they were entitled to hold the qualifi-
cation, they must hold it with all its privileges.® There is a
clause in the late Alien Act which may be perhaps held to
remove all doubts on the subject, and to exclude aliens from
the right to vote even on tenancy, although, on the other
hand, as the expressions are not absolutely exclusive, but
intended to leave the law as it stood, the clause may be held
only to prevent the act from interfering with the fixed law in
Eungland as to aliens. Its terms are, “ Every alien now re-
siding in, or who shall hereafter come to reside in any part
of the United Kingdom, and being the subject of a friendly
state, may by grant, l1éase, demise, assignment, bequests, re-
presentations, or otherwise, take and hold any lands, houses,
or other tenements, for the purpose of residence or of occu-
pation, by him or her, or his or her servants, or for the pur-
pose of any business, trade, or manufacture, for any term of
years not exceeding twenty-one years, as fully and effec-
tually, to all intents and purposes, and with the same rights,
remedies, exemptions, and privileges, except the right to vote
at elections of members of Parliament, as if he were a na-
tural born subject of the United Kingdom.”?7 An alien has

'2 & 8 Wm. IV. c. 65, § 26.—2 Ibid. § 40.—2 Ibid. § 36.—* Connell on
Elections, 256.—% Wordsworth on Elections, 127. Rodgers on Elections,
81,—° Cay, 23, d.—7 7 & 8 Viot. o. 66, § 5. .
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been found not entitled to be registered in right of his wife.!
Certain privileges of British subjects, and among others that
of veting, accrue to foreigners in the following circumstances :
—PForeign seamen, on their serving in time of war two years
on board a British ship, in pursuance of royal proclamation.?
Foreign protestants and Jews, on their residing seven years
‘in any American colony, without being absent above two
months at a time, who subscribe the declaration of fidelity
and affirm the effect of the abjuration oath ;3 and foreign pro-
testants serving two years in a military capacity there, or
being three years employed in the whale-fishery, and not
afterwards absenting themselves from the British dominions
for more than one year.* It is questioned whether, since the
catholics’ emancipation act (10th Geo. IV. ¢. 7) foreign Ro~
man catholics may not, by such means, acquire the privilege.
It would appear that Roman catholics, before being regis-
tered, require to have taken the oaths prescribed by that act.®
A person who has been cognosced as insane or an idiot
cannot be registered. Whether one who has not been cog-
nosced can be rejected, on proof of his condition, is doubtful.?
Conviction of any crime inferring infamy would appear to be
a disqualification.® . . o
Office-holders.—The following officers connected with the
levying of the revenue are disqualified :—Commissioners,
collectors, supervisors, gaugers, searchers, or other officers of
excise or customs; officers connected with the management
or distribution of stamps; collectors and managers of the
assessed taxes, &e.; officers of the post-office, including the
masters and mates of post-office packets,’—this has been
held to extend to assistant postmasters, letter-carriers, keepers
of receiving-boxes, &c.'® Persons voting during their ten-
ancy of any one of the above offices, or within twelve months
after having held it, forfeit £100, and their votes are void.
A retired officer of customs enjoying a pension, a collector of
cess (though by 5th and 6th Wm. IV. c. 64, § 10, his office
is in the patronage of the Lords of the Treasury), and a
storekeeper of a fort who held a house as part of his salary,
have been found not to be disqualified.”® In terms of the act,
those only “ who are subject to no legal incapacity” are en-
titled to be registered. All the above disqualifications have
been generally held, therefore, as objections to enrolment,'*and
! Cay, 23, c.—* 13 Geo. II. c. 3.—® Ibid. c. 7. 20 Geo. II. c. 44.—* 2 Geo.
IIT. ¢. 25. 22 Geo. I1. c. 45, § 8.—° Wordsworth, 127, n.—¢ 10 Geo. IV.
¢. 7, § 8.—7 Connell, 256. Cay, 21.—® Connell, 260.—° 22 Geo. III. ¢. 41,

§ 1210 Cay, 24.—1 22 Geo, IIL. c. 41,:§ 1.— Cay, 24,1, q, t.—'32 & 8
- Wm. IV. c. 65, §§ 7,11. Cay, 16. T
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an officer of the post-office was not allowed to be enrolled in.
a burgh, to the effect of voting at the municipal elections.!

Sect. 8.—Bribery and Treating.

Two acts have lately been passed for the purpose of pro-
viding more efficient remedies against these practices,—viz.
4 & 5 Vicet. c. 57, and 5 & 6 Vict. ¢. 102. By the former
it is rendered unnecessary, in prosecuting any charge of
bribery before an election committee, to prove agency before
proving the facts; and the committee are to receive evidence
on the whole matter, stating in their report, 1st, Any facts
of bribery that are proved; and, 2d, Whether any member
of the house was cognizant of them. By the other act,
election committees are authorized to follow up charges of
bribery, though they be abandoned by the parties, and to
examine members, candidates, agents, &c. (as witnesses
subject to the ordinary rules of evidence) regarding the cir-
cumstances which have occasioned the abandonment of such
charges (§ 1). It is bribery if a sum of money be paid
before, during, or after an election, to an elector or to his
relations, in consideration either of his voting or his abstain-
ing from voting (§ 20). The entertaining of electors with

. meat and drink, with the view of influencing their votes, is
declared to render the party who either directly or indirectly
authorizes it, incapable of sitting for the constituency to
which such electors belong in the parliament in relation to
which he so acts (§ 22).

Sect. 9.— Controverted Elections.

The whole arrangements for the trial of controverted
elections, both in respect to the constitution of the election
committee and the procedure before it, was remodelled by
the temporary act 4 & 5 Vict. c. 58, and the provisions of
this statute, with little alteration, were made perpetual by
the 7 & 8 Vict. ¢. 103.  As nearly all the proceedings under
this act must necessarily take place in England, a full ac-
count of its provisions will not be expected to be given in a
work devoted to the local laws of Scotland. Its more pro-
minent features are, that election petitions are only to be
received when coming from some person who claims to have
a right to vote at the clection, or claims to be returned, or

! Pow, Edinburgh, 1835. Cay, 24.
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alleges himself to be a candidate. Recognizances must be
entered into—by the petitioners to the extent of £1000, and
by sureties for them to the same general amount, in portions
not less than £250 for each individual surety. There are
arrangements for enabling voters to become parties in sup-
port of a return, in the case of the sitting member declining
to defend it, or otherwise ceasing to act. Six members,
selected from among those who are not themselves parties
in controverted elections, are to be appointed at the com-
mencement of each sesgion, by the speaker’s warrant, to act
as the “ General Committee of Elections.” Petitions are
referred to the General Committee, who are, under the pro-
visions of the act, to choose the Select Committee which is
to try the petition. The General Committee have the nomi-
nation of certain members whose office it is during the
session to act as chairmen of select committees. The mem-
bers qualified to act on select committees are divided into
panels, which, being ranged in order by let, are to act in
succession, as the cases present themselves.

' CHAPTER IIL

PRrIVILEGES OF MEMBERS OF PARLIAMENT.

Tre members of the House of Lords and the peers of Scot-
land are privileged from arrest on civil process. In cases of
treason, murder, and other crimes punishable with death,
they can only be brought to trial before the peers of parlia-
ment, assembled in the Court of the Lord High Steward.
(See farther on this subject, Part 1., Chap. I1I1.) Members
of the House of Commons are privileged from arrest for
forty days after the prorogation of parliament, and forty
days before its reassembling. The privilege thus continues
during the whole existence of a parliament, as it is not the
practice to prorogue for more than eighty days at a time.!
It has not been decided how long the privilege lasts after a
dissolution ;? it is said that the members should have ¢ rea-
sonable time to return,” and privilege was successfully
pleaded where arrest took place two days after a dissolution.?

! Blackst. i. 165.—* Opinion, 2 Levinz’s Reports, 72.—2 Haliday v. Pitt.
2 Strange, 985. :
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Formerly, the property and servants of members of parlia-
ment were exempt from legal execution, and the privilege
of exemption extended not only against enforcement of
decrees of courts, but against all actions at law ; these latter
privileges, however, have been abolished.! There are special
provigions for subjecting persons enjoying privilege of par-
liament, to the bankrupt law, along with persons abroad, or
protected by sanctuary, &c.? It is enacted, that if a com-
mission of bankruptey issue against a member of the House
of Commons, he shall be incapable of sitting and voting for
twelve months, and if the commission is not superseded or
the debts paid within that time, the speaker is to issue his
warrant for a new election. Though the phraseology of the
act is applicable to the English bankrupt law, it would pro-
bably be extended to sequestration in Scotland.?

! 11 Geo. II. c. 24, and 10 Geo. III. ¢. 50.—* 54 Geo. 1IL. c. 137, § 1.—
3 52 Geo. II1. c. 144.



PART III.

PUBLIC CIVIL INSTITUTIONS.

CHAPTER 1.
CORPORATIONS IN GENERAL.
Sect. 1.—Constitution.

A corporaTiON is a body of individuals entitled to certain
privileges, and not liable to change in the eye of the law,
from any alteration among the persons constituting it.
No corporation can exist without legislative authority, or a
royal charter;? but where corporate privileges have been
exercised from time immemorial, the original authority of a
charter is presumed.? In England the charter must be
under the great seal;® in Scotland this does not seem
to be considered necessary.? Incorporations may include
within them smaller ones which they have the power
of constituting as magistrates of burghs incorporate trades
by Seals of Cause.> This is a practice much at variance
with the strictness which regulates corporate rights in Eng-
land, where it seems to be questioned whether the crown
can specially bestow on a subject the right of conferring a
charter of incorporation.® The mayor and commonalty of
London may, it is true, make a fraternity or company within
the city; but it appears that such a body cannot act on its

'E.i. 7, 64.—2 Wrights of Glasgow v. Crosse, 8th March 1765, M.
1961, Nota. Skirving v. Smellie, 19th January 1803, M. 10,921.—2 BL. ii.
846. Opinion of Lord Brougham in University v. the Faculty of Physi-
oians of Glasgow, App. 24th August 1835, Scot. Jurist, viii. 1y00.—-‘ pi-
nion of the Judges in the above. Ibid. ix. 360.—® Connell on Elections,
:;i Fleshers of Canongate v. Wight, 11th December 1835.—¢ BI. i.
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own intrinsic right, but merely as a branch of the general
corporation.! In England a charter of monopoly cannot be

nted without an act of Parliament? and the same law
has been held to apply to Scotland.?

The object of incorporating any body of men is, to give
to the whole, for the purposes for which they are united,
the powers and privileges which an individual has in trans-
acting his private business, and to avoid the inconvenience
of doing things in the name of the several individuals. Cor-
porations may thus sue and be sued, grant and receive pro-
perty, &c. by the corporate name, and through the proper
office-bearers.* The acts of the majority of members are
binding on a corporation, and it requires a majority to con-
stitute a quorum,—unless it be otherwise provided in the
constitution.® As the members die opt, others will succeed
to them according to the principles of the constitution, by
succession, election, the choice of individuals, or otherwise.5
Corporations may hold courts or meetings, choose office-
bearers, and frame by-laws, provided they do not infringe on
the laws of the land.” Corporations may be extinguished,
not only by the authority of the legislature, but by the ex-
piry of the time to which their existence is either expressly
or by implication limited, or by forfeiture, on account of
abuse of power and breach of the conditions on which they
are established.®

There is a distinction which in practice becomes material
between the functions of a body which has obtained the
privileges of a corporation for trading or manufacturing
purposes, and an incorporation which is presumed to be the
depository of public property, and bound to act for the publie
good. Some bodies—such as the corporations which mem-
bers of a particular trade have been under an obligation to
join, while they have enjoyed corresponding privileges from
the obligation—partake partly of both characters. The
members are not trustees for the public at large, nor are
they entitled to use the property and powers committed to
their charge for their own personal benefit. The members
of such corporations cannot divide the funds among them-
selves. It was found illegal for the corporation of gold-
smiths in Edinburgh to divide among the members a honus
declared on stock in a public company belonging to the
body. In the same case, it was not decided whether or not

! Kyd on Corporations, i. 47.—* 21 Jac. I. ¢. 3.—* B. P. 2168.—* E. i.
7, 64—* Iv. Er. 215, n. 262.—° ¥.i. 7, 64,—7 Ibid.—* Ibid.
C
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such bodies might at their discretion establish a system of
pensions or retiring allowances for superannuated members.!

The managers of a public fund, to which the mariners
belonging to the vessels of a port had been obliged to con-
tribute, on the condition of deriving corresponding superan-
nuation and other rights, entered into an agreement that
thenceforth the society should consist exclusively of ship-
owners who were practical sailors, and masters. The ma-
nagers were subsequently about to dissolve the society and
divide the funds. Though they engaged to provide for all
existing claims on the society according to its old constitu-
tion, they were found not entitled to alter it.?

The Court of Session has jurisdiction over charitable
foundations, and other bodies of a corporate character in
which the public haye an interest, to check peculation or
irregularity, and to ehjoin such proceedings as are legiti-
mately in accordance with the foundation : thus, when in
terms of the foundation of Heriot's Hospital, a youth had
been presented to whom the description applied, as being
“ g poor fatherless boy, the son of a freeman and burgess of
the town of Edinburgh,” and the application was refused by
the governors who admitted boys whose fathers were alive,
the court found that the boy was eligible and ought to have
been elected.

SecT. 2.— Responsibility of Members.

In England it appears to be essential to the nature of a
corporation, that the individual members are not responsible
for any act done by them in their corporate capacity. The
-manner in which the corporation transacts business facilitates
the development of this principle, for it is held that the body
can only contract through its common seal. It may be
usual to add the signature of an office-bearer; but this is a
matter of form for the satisfaction of those interested, that
‘they may know that the contract has been transacted by
the proper officers, or for some like purpose. It appears to be
the seal only that is acknowledged by the courtsof law,as bind-
ing that ideal person, called the corporation, as party to a con-
tract.> The separation of the body itself from the individuals

! Howden v. Goldsmiths’ Cot?or'ntion, 2d June 1840. See also Hen-
derson v, Solicitors’ Society, 13thJ 1842,—# Steedman v. Malcolm,
23d June 1842, and see Alexander v. Crabb, 17th November 1842.—2 Ross -
v, Heriot’s Hospital, 14th February 1843.—¢ Bacon’s Ab. Corporations
(E.), § 2% Bl i. 475. Kyd on Corporations, i. 267.
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composing it, is by no means so clearly made in Scotland.
It is still an open question, how far the members of a cor-
poration, as such, are individually liable; and should the
matter come to be finally fixed, it is probable that a distinc-
tion might be made between corporations for the mere pur-
pose of administration (such as royal burghs), and trading,
or other companies, the object of which is profit. The law
on the subject is settled as to charters subsequent to the 5th
July 1825, in which by 6th Geo. IV. c. 91, the limits of re-
sponsibility may be fixed by the crown. A great portion of
the law regarding the powers and responsibilities of members
of corporations, as it affects mere questions of Partnership,
belongs to the department of Private Rights. In other
respects it will be found to be materially connected with the
laws affecting railways and other public works.

CHAPTER II.
CONSTITUTION AND ADMINISTRATION OF BuRaHS.
Sect. 1.—Constitution of Royal Burghs.

RovaL burghs are erected by crown charter, those which can
produce no charter being “ presumed ” to have once possessed
one. The oldest genuine charter known to be extant is that
of Malcolm IV. (who ascended the throne in the year 1153),
in favour of the burgesses of St Andrews. The usual privileges
of old granted to burgesses of royal burghs, were, freedom
from tolls and other exactions, and from liability to be dis-
trained for the debts of their lords, and license to hold mar-
kets, The burgesses are considered as holding their fees of
the crown. The feudal imposts were collected by the Lord
Chamberlain, who, on account probably of his thus having
to settle questions of right to the privileges of burgess-
ship, had jurisdiction over the royal burghs, at which he
held “ayres” or circuits at intervals. The chamberlain
likewise presided in a court of appeal, called “ the court of
the four burghs,” from its being attended by deputies from
Edinburgh, Stirling, Berwick, and Roxburgh.
Convention.—The above institution seems to have merged
into the “ Convention of Royal Burghs,” which still meets
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at Edinburgh, annually, on the second Tuesday of July.
This court had a partial jurisdiction in questions as to the
general regulation of trade, and other matters affecting the
interests of the burghs; along with a legislative authority
over their constitution not very well defined, but which, pre-
viously to the passing of the burgh reform act, included the
right to adjust the “ sets” or constitutions of the respective
burghs, according to the act 1469, c. 30. The operations of
this body are now generally limited to the discussion of those
legislative measures which it may be expedient to apply for
to Parliament, proportioning the land-tax, and granting
supplies to assist the poorer burghs. .

Magistrates and Council—FEach burgh has, from time
immemorial, been regulated by a town-council and magis-
trates. By the old system of election the old council chose
the new ; while the old and new council together chose the
magistrates and other office-bearers. The system is now
altered. (See Chap. IIL.) The town-council and magis-
trates have legislative authority to pass by-laws, provided
they do not infringe the public law.! The community can
only be bound by the acts of the council.?

Tazxes.—The portion of the land-tax payable by the royal
burghs is apportioned among the inhabitants by stentmasters
chosen by the council® (See Index, Land-taz.) In the
majority of the burghs, certain customs and other duties
have been levied by the town-council from time immemorial,
and a prescriptive title has thus been created, which is held
to give full right to the town-councils to continue them ; but
it 18 not clearly decided how far a community may become
liable to new taxes without the consent of Parliament. In
a great many instances the crown, arrogating to itself the
right of assessing and collecting transit duties, made over
by charter to the burghs the right of levying the petty cus-
toms, or duties on articles admitted within the burgh, while
it reserved as part of the royal prerogative the great cus-
tom, or import duty on goods brought from abroad. It was
formerly the practice for the burgesses and others to meet
annually in a “ head court,” presided over by the chief ma-
gistrate, where they granted the annual supplies. In 1678,
it was found that “ the magistrates might stent for the

! See the Introduction to the Report of the Commissioners appointed
to inquire into the state of Municipal Corporations in Scotland.—* Muir-
head v. the Town of Haddington, 30th June 1748, M. 2506.—3 1633, c. 2.
~* General Report of Commissioners, 46.
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utility of the burgh; but then only upon calling the whole
incorporation, and proceeding with the consent of t ‘e major
part of those who should happen to convene.”! In the
burgh of Banff the practice of holding an annual head-court
is still observed. “ The court is deemed to possess the
power of thus imposing a tax for any purpose whatever
eonnected with the burgh, and to any amount; and such,
accordingly, has been the practice. For example, an assess-
ment for cleaning and lighting, or erecting public buildings,
would be deemed to be included.” The assessment is col-
lected by poinding and sale, the legality of the practice never
having been questioned in a court of law.2 It has lately
been recognised in a local statute. The later decisions,
having any reference to burghal taxation have related
to attempts, on the part of town-councils by their own
authority, to levy new taxes, and these have been decided
to be illegal.® The charters in favour of the burgh of Glas-
gow, containing a grant “ of the small customs of the ports,
and of the bridge, and of the meal-market,” &c., “ together
with all other duties of which they are, and formerly were, in
possession, or which may happen to be imposed, with consent of
the council and community of the said burgh,” it was found
that, on the introduction of petatoes, the magistrates were
entitled to levy a regulated duty on them, as on other vege-
tables brought to market.* But it was finally decided in
1828, in a case where magistrates, in respect of certain
“ improvements made by them,” urged their right “ to in-
crease the amount” of certain  duties and customs,” that
without an act of Parliament they could not do so.

The magistrates cannot alter the incidence of a tax so as
to make it press unequally, on the plea that the inequality
is balanced by the incidence of other taxes.® But they may
change the method of levying a tax so as to make it apply
to alterations in the use of the subjects on which it is charged.
So when a custom was imposed on ale as conveyed on men’s
backs, it was allowed to be levied when carts were used as
the means of conveyance.” The Court of Session will not
interfere to alter a burgh tax, on the allegation that the

1 Town of Aberdeen v. Lesk, 11th January 1678. M. 1866. See Ma-
istrates of Inverness v. Forbes, 14th February 1672. B. Sup. ii. 700 and
1895.—2 Local Reports of the Commissioners, i. 106, 107.—3 Boog,
&o.\v. Magistrates of Burntisland, 22d February 1775, M. 1991.—* Fer-
guson, &c. v. Magistrates of Glasgow, 29th June 1786. M. 1999.—
Cowan, &c. v. Magistrates of Edinburgh, 22d February 1828.—° Stewart
v. Isat, 13th July 1775. M. 1993.—7 ghﬁistmm of Edm burgh v. the
County Brewers and Heritors, 17th July 1711. Br. Sup.v. 74 .
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system operates partially and unequally.! In one case,
where magistrates had levied duties in the mistaken notion of
their being authorized by custom or act of Parliament, they
were found liable to repay them.?

Powers and Responsibility of Magistrates, &c—The com-
munity, and its available property, are responsible for the
authorized acts of the magistrates.® They cannot charge
the community with the expense of defending themselves
against a prosecution for malversation in office, in which
they are unsuccessful.** The magistrates, as the office-
bearers of the community, are the persons in whose name
actions are raised and defended. They are, conjunctly with
the sheriffs, the executors of the law within their bounds.+
They were formerly under the obligation of providing prisons,
and were in some respects liable for the safe custody of the
prisoners; but these functions have been removed by the
Prison Discipline Act.

Ezclusive Privileges—Formerly, in the several burghs,
there were certain sub-corporations which possessed exclu-
sive trading or manufacturing privileges within specific
limits. These privileges have now been abolished ; but in
the statute enacting the abolition, it is provided that they
are to retain their corporate character, and any other privi-
leges, not involving the exclusive right of trading, which they
may have possessed. As the fees obtained for participation
in the exclusive privileges generally constituted the funds of
these societies, the act provides, that to make arrangements
for meeting their altered circumstances they may make by-
laws, subject to the approval of the Court of Session.®

Sect. 2.—Property, Revenue, and Expenditure of Royal
B

urghs.

The property of royal burghs consists of lands, houses,
mills, feu-duties, and other descriptions of heritage ; of per-
sonal property, such as shares in joint-stock companies,
debts, &c.; and of the annual revenue derived from these
sources, and from assessments, entry-money of burgesses,
&c. 'The above property is like that of an individual,
capable of being disposed of, and liable for the debts of the

! Gibson and others, petitioners, 13th November 1810.—* Magistrates
of Dunbar v. Kelly, 26th November 1829.—* See Cases, M. 25610-12.—
* As to the res, nsii)ility of royal burghs for damage done by riot, see
Index—Riot—* Magistrates of Pittenweem v. Alexanders, &o. 15th :luly
1774. M. 2527.—t See above, p. 21.—* 9 & 10 Viet. c. 17. )
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community.! There is another description of property which
the magistrates and council are understood not to hold as
administrators, but as mere custodiers,—such as churches,
town-houses, and other public buildings.? It is understood
that property of this nature cannot be disposed of, or ren-
dered liable for debt. In the case of Auchtermuchty, where
all the ordinary heritable property was adjudged, it was held
that the jail, the town-hall, the public bell, and the right of
levying petty customs, could not be included in the adjudi-
cation® It has been held that “ the right vested in the
magistrates of burghs of presenting to churches, seats in uni-
vergities, &c., in their own burghs, is a privilege which they
have no power to alienate; and this right is in quite a dif-
ferent situation from the patronage of an unconnected parish
which the burgh may have acquired.” 4

Ezamination of Accounts.—The powers of the great cham-
berlain (see preceding section) in auditing the accounts of the
burghs was transferred in 1535 to the auditors of Exchequer,
and continued with the Court of Exchequer as established
at the Union® In 1787, however, it was found that this
jurisdiction had fallen into desuetude, and the court refused
to exercise it.5 In 1820 it was farther decided that, except
where the action was brought on the act 1693, c. 45 (which
required magistrates to obtain an act of council before in-
curring any debt), the Court of Session had no jurisdiction,
and that burgesses had no title to complain of acts of mis-
management which did not directly affect their private and
patrimonial rights.”

In terms of 3d Geo. IV. c. 91, an account of the common
good and revenues of each burgh, specifying the debt, pro-
perty, each branch of revenue, with receipts and arrears,
loans, sales, and expenses, and distinguishing the ordinary
from the casual expenditure, must be made up to the day
preceding the annual election of magistrates. This account
must be signed by the acting chief magistrate$ The
magistrates and councillors neglecting are liable to a penalty
not exceeding £50 each, and costs, which may be recovered
in exchequer, at the suit of any three or more burgesses.?
The account must be deposited in the town-clerk’s office for
inspection, within three months after the election, and re-

! General Report of Commissioners, 32.—? Ibid.—® Phin v. Magistrates
of Auchtermue t‘!, 22d May 1827.—* Wallace, &o. v. Magistrates of St.
Andrews, '272511 70%. 1824.—% }5135, c. 26.---'th General Ro&o;rtlol;l CDo:-
missioners, 29.—7 Burgesses of Inve: v. the Magistral 4! 3
1820. 5 3 Geo. IV. o. o1, § 1— Ihid. § 2. ’
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main for thirty days, and if, on a correspondence, no satis-
factory explanation is given of any part complained of,
action may be commenced at any time within three calendar
months.! .

- Separate accounts must be made up for charitable trusts
and mortifications.? Feus, alienations, or tacks for more
than a year, of heritable property forming part of the common
good, or of the common good in general, must proceed by
public roup, on twenty-one days’ previous advertisement.?
The advertisement must proceed on an act of council, and be
issued twelve days before the end of an exchequer term, that
objections may be discussed. Magistrates or councillors con-
travening are liable to a penalty not exceeding £50 and
costs.* Magistrates and councillors cannot bind themselves
as a body, or their successors, without an act of council, and
they become personally liable for whatever engagements they
may otherwise contract® Collectors of burgh taxes must
state in their receipts for what purpose, by what authority,
at what rate, and by what rule the assessment is charged,
under a penalty of £10 for each omission.® Owing to the
forms adopted in exchequer processes, many impediments
have been found to lie in the way of the enforcement of these
provisions.’

Sect. 3.—Burghs of Regality and Barony.

The chief distinction between burghs of regality and
barony, and royal burghs, arose from the latter being ex-
clusively entitled to send menrbers to parliament, as holding
directly of the crown. By the parliamentary reform act,
several burghs of the former class have become entitled to
choose, or to unite in choosing, representatives (see Part II.
Chap. II.), while some royal burghs of diminished extent
have been merged in their respective counties.?

Burghs of regality and burghs of barony were erected by
the sovereign in favour of subjects who generally enjoyed the
property or superiority of the lands on which they stood.
The right of electing magistrates was in some instances
vested in the inhabitants; in others, in the respective lords
of regality, or barons.® These were the feudal superiors of
their respective burghs, and whatever jurisdiction the magis-
trates might have, they enjoyed a cumulative jurisdiction to

! 3 Geo. IV. c. 91, é 3.— Ibid. § 4.—2 Ibid. § 5—* Ibid. § 6.—° Ibid:
§1 IE__' ibig.o § 7.—7 General Report, 30.—%2 & 3 Wm. IV. e. 65, §§ 2, 4-
. 1. 4, 30,
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the same extent.! The distinction between burghs of re-
gality and burghs of barony chiefly consisted in the extent of
the jurisdiction enjoyed by their superiors.

Regalities—The lord of regality had a jurisdiction in civil
matters equal to that of the sheriff. In criminal questions
his jurisdiction was greater than that of the sheriff, and
cumulative with that of the supreme criminal court. The
judge of regality was entitled to vindicate his authority, by
“repledging” any person brought to trial before the king's
courts.2  The lord of regality exercised his jurisdiction by a
steward or bailie, whom he appointed as his deputy.® The
power of lords of regality was abolished with the other
heritable jurisdictions in 17484

Baronies—The authority of the baron extended merely to
questions of debt within the barony, and to certain minor
offences.® By the jurisdiction act, it was limited to the
power of levying his own rents or feu-duties, of deciding
questions of debt to the extent of 40s., and of punishing for
petty riots, by a fine not exceeding 20s.° Where regalities
or baronies are held by royal burghs, their privileges remain
unimpaired.’

Municipal Authority—The magistrates of burghs of re-
gality and barony have to administer the common property,
and may frame by-laws and general police regulations, like
magistrates of royal burghs, for furthering the ends contem-
plated in their charters.?

The crown .may erect free and independent burghs of
barony on those parts of the seacoast in which the fisheries
are carried on,—the magistrates of such burghs exercising
the power of justices of the peace cumulatively with those of
the county.?

Income and Expenditure.—In those burghs which are
empowered to elect town~councils by 3d and 4th Wm. IV,
¢. 77, the magistrates must make up a state of income and
expenditure annually, to lie for inspection from the 15th
October to the time for electing councillors.’ (See neat
Chapter, Sect. 5.)

' E. i. 4, 30— E. i. 4. 7, 8.— Ibid.—* 20 Geo. 1T, c. 43.—3 E. i. 4, 25.
920 Geo. IL. c. 43, § 17.—7 Ibid. § 26.—* See Armstrong v. Moffat, 9th
July 1800. M. Jurisdiction, Ap. 8.~°35 Geo. III. 0. 122,§ 1.—°3 & 4
Wn. IV. 0. 77, § 3L

c2
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CHAPTER III
MunicipaL ELECTIONS.
Secr. 1.— Qualifications and Claims in Royal Burghs.

Tue persons entitled to vote in the election of a town-council
in the royal burghs included within the operation of the act,
are,—in those burghs which send, or join in sending, members
to parliament, the registered voters ; in those which do not,
the persons who possess such qualifications as would entitle
them to the parliamentary franchise were the burgh repre-
sented in parliament. (See Part IL. Chap. IL) The
elector must have resided within the royalty, or within seven
miles of it, for the space of six calendar months next previous
to the last day of June. He must not have been a pensioner
of any corporation, or in receipt of parochial relief, at any
time during twelve months previous to the election.!

Claims.—In burghs not sending members to parliament,
each person claiming to vote in the election of the town-
council, must give in to the town-clerk, on or before 21st
July, a claim signed by himself or his agent, along with the
documents on which he founds. Within four days after the
last day for receiving claims (having first consulted with
the chief magistrate), the town-clerk affixes to each parish
church door a list of the claimants, and a notice specifying a
period (which must be at least fourteen days afterwards)
when the claims are to be considered. The notice bears
that objections must be lodged with the town-clerk, and
intimated to the parties, seven days before the day appointed
for deciding on them. The claims and objections must lie
in the town-clerk’s office for inspection, without fee, extracts
bei?dg Semandable at the rate of 6d. for every seventy-two
words.

Sect. 2.—Malking wp Lists.

In those burghs which do not send members to parlia-
ment, the chief magistrate, if required by any three claimants
or objectors, must appoint a person who has been three
years counsel or agent before some court as his assessor.
The assessor is to act as judge, hearing pleadings and

! 3 & 4 Wm. IV. c. 76, § 1.—*¢ Ibid. § 2

s
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evidence, but receiving no written pleadings, and taking no
record, except a note of the names of witnesses. He is to
authenticate with his signature any documents produced,
and no witnesses or documents can be founded on in any
court of review, but those so noted or authenticated. The
assessor notes and subscribes, on the back of each claim, the
word “admit” or the word “reject,” as he may decide.!
The town-clerk transfers those admitted, to the roll, which he
must make up before 16th September.?
In the burghs returning members, the roll is made up by
simply 3tra.nsferrix@ the names from the parliamentary
ister.
rom 1st to 10th August, the roll remains open to inspec-
tion, without fee; and in the burghs which do not return
members to parliament, objections to the continuance of
names on the roll are received within five days after 10th
August. After these have been considered, the clerk cor-
rects the list before 10th September. The clerks in burghs
returning members are to correct their lists by the 16th
September. Within two days after any decision, an appeal
may be entered to the court of review for the district, ap-
pointed by the parliamentary reform act (see Part II. Chap.
IL. Sect. 4), notice to parties having been given within the
two days.¢

Sect. 3.—Election of Councillors.

Qualification—The persons eligible as town-councillors
are, the electors residing within the boundaries fixed by the
reform act, or carrying on business or residing within the
royalty.® No person can be inducted as a councillor who
cannot produce, on the occasion, evidence of his having been
elected a burgess (not merely honorary) of the burgh; but
any person elected is entitled to be entered as a burgess, on
payment of the ordinary fees® Any person retiring, ac-
cording to the rotation, may be re-elected.”

Proceedings.—The number of councillors to be elected is
limited to the smallest number which the ancient set of the
burgh admitted. All town-councils are divided into three.
parts, as nearly equal as possible. The members of one such
division retire each year, and the rotation of retiring is so
arranged, that each councillor is entitled to remain in office

134 W, IV. .76, § 3.2 Ibid. 6§ 3, 4—* Ibid. § 4.—* Ibid. §§ 5, 6.
—3 Tbid. § 8.~* Ibid. § 14— Ibid. § 16. :
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for three years! Those who go out being, however, those
who “have been longest in office,” if a councillor should
resign within the three years, his successor at the next
annual election does not merely take up the unexpired period
of his tenure, but may remain until at an annual election he
is one of the third who have been longest in office.2 The
election takes place on the first Tuesday of November.?
The larger burghs, viz. Edinburgh, Glasgow, Aberdeen,
Dundee, Perth, Dunfermline, Dumfries, and Inverness, are
divided into wards, and have the number of councillors to be
elected by each ward, fixed according to the decision of the
burgh-commission, appointed 15th July 1833, as ratified
by proclamation In the burghs divided into wards, the
time of election must be intimated on the church doors ten
days previously. The election takes place by open poll, at
which the chief magistrate, or an appointed substitute, pre-
sides, the town-clerk, or an appointed substitute, attending,
with a certified copy of the roll as applicable to the w.

A poll-book is kept, each page of which is subscribed by the
clerk and the person presiding.® No polling-place is to be
kept open more than one day, from eight o'clock, A. ., to
four, p. M.; but the number of booths is not limited.5 At
the close, the poll-books, sealed up, are transmitted to the
chief magistrate, who, between the hours of twelve and two
next day, breaks the seals publicly in the town-house, and
declares the result.” _

In the burghs not divided into wards, the election pro-
ceeds in the town-hall, each elector giving up a signed list
to the town-clerk, and the chief magistrate presiding and
declaring the result.?

The identity of the person, his still holding the qualifica~
tion, his not having previously voted, and his being free
from bribery, may be put to the oath of any elector, on the
requisition of another, but no other inquiry can be instituted.?
After having declared the result, the chief magistrate sends
notice to the persons elected, who must declare on the second
lawful day whether they accept; and in case of non-accept-
ance, or double return, or of a person failing to appear and
accept without sending an explanation, a new election must
be declared, at the distance of not more than four or less
than two days.!

'8 & 4 Wm, IV, c. 76, § 16.—* Scott v. Magistrates of Edinburgh,
218t December 1838.—* 3 & 4 Wm. IV. ¢. 76, § 15.—* Ibid. §§ 7, 15.—
® Ibid. § 8.—° Ibid. § 9.~7 Ibid. § 10.—* Tbid. § 11.—° Ibid. §§ 8, 11.—
19 Ihid. §§ 10, 11, 13.
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SEecr. 4.—Choice of Office-bearers.

The councillors meet on the third lawful day after the
election, and fill up by majorities those offices vacated by
councillors retiring.! The chief magistrate and the treasurer
remain in office for three years? In general, the official
distinctions of councillors, by the titles of Deacon, and of
Convener, and Dean of Guild, and of Old Provost and Old
Bailie, were abolished by the burgh reform act, along with
the distinction between Trades Bailies and Merchant Bailies,
or Trades Councillors and Merchant Councillors; and it is
provided that the duties previously performed by the Dean of
Guild be performed by a member of the council, chosen by
the majority.3 But there are exceptions to this rule in favour
of the following officers, viz., the Dean of Guild and the
Deacon Convener of Edinburgh and Glasgow respectively
and the several Deans of Guild of Aberdeen, Dundee, an
Perth, who continue to be members of the respective councils
as formerly.*

Certain members of the council are appointed to fulfil any
trusts or managements vested in the offices abolished.® The
rights of trades, crafts, and guildries to elect their officers,
according to use, is not interfered with,® any trusts or man-
agements vested in such officers continuing in their hands,
whether they are of the council or not; while in the cases in
which trades councillors, or merchant councillors have been
ez officio such trustees or directors, the convenery or trades
house, and the guildry or merchant house, must elect an
equal number from their own bodies respectively, to be such
trustees or directors.’? .

‘When by reason of non-election, or irremediable defect in
the right of those who appear to be elected, to act, offices are
not filled up, the Court of Session will appoint managers to
perform the duties attached to them.® The managers of a
burgh so appointed are “ bound to conform themselves to
the rules and regulations that would be binding on the ma-
gistrates, and are only entitled to interfere in the administra-
tion of its affairs at meetings of the managers duly called or
authorized.”® When there were doubts as to the validity of
an election, the court, on application of those who stood

'3 &4 Wm. IV, 0. 76, § 24.—* Ibid.—® Ibid. § 19.—* Ibid. § 22—
* Tbid. § 20.—° Ibid § 21.—7 Ibid. § 23.—2 Greig v. Greig, 21st January
184 Greig v. Miller, 11th February 1842,
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ostensibly in the position of the magistrates and council,
there being no opposition, authorized them to perform the
functions attached to the offices they professed to hold.!

A vacancy in any office occurring between elections is
filled by the council from their own body, until the next
election. If the vacancy decrease the number of councillors,
a new councillor is chosen by them. The person so a
pointed an office-bearer or councillor retires at the immedi-
ately ensuing annual election? Any one may resign an
office, or his seat in the council, on three weeks’ notice to the
chief magistrate, or the town-clerk ; and if a councillor, not
bound to retire in rotation, intimate that he will resign at
the annual election-meeting, an additional councillor must
be elected in his stead.?

N. B. The following small royal burghs,—Dornoch, New
Galloway, Culross, Lochmaben, Bervie, Wester Anstruther,
Kilrenny, Kinghorn, and Kintore, are specially excepte(i
from the operation of the act.

SecT. 5.— Towns not Royal Burghs.

In those larger towns, which are not royal burghs, a
magistracy is appointed, according to the following allot-
ment, viz. to Paisley, Greenock, Leith, and Kilmarnock,
respectively, sixteen councillors, among whom are, a provost,
four bailies, and a treasurer. These burghs are divided into
wards, as fixed by the burgh-commissioners, and their re-
spective councils are chosen as in the royal burghs divided
into wards. In Falkirk, Hamilton, Peterhead, Musselburgh,
and Airdrie, there are respectively twelve councillors, among
whom are a provost, three bailies, and a treasurer. In Port-
Glasgow, Cromarty, and Portobello, there are respectively
nine councillors, among whom are a provost and two bailies.
In Oban there are six councillors, of whom two are bailies.
The electors are the registered voters for members of parlia-
ment. The elections are to proceed in all respects as in the
royal burghs;® and there are similar provisions for the
management of charities, and the appointment of the office-
bearers of trades and other bodies, wﬁere there have been any
such officials by the old constitution of any of the burghs.®

! Forbes and others, petitioners, 22d December 1838.—% 3 & 4 Wm.
IV. 0. 76,§ 25.— Ibid, § 26.—4 2 & 3 Wm. IV, ¢c. 76, Sch. F.—* 3 & 4
Wm. IV. ¢. 77.— Ibid. § 17, 19.
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CHAPTER 1V.
EpucATIONAL INSTITUTIONS.
Sect. 1.— Universities.

TrE universities of Scotland are corporations, and, as such,
can sue and be sued, in the persons of their proper officers,
and are bound by the votes of the majority of the managers,
according to the foundation, whose lawful acts likewise bind
their successors.! The church courts have on various occa-
sions passed regulations regarding the management and
gystem of instruction pursued in the universities,® which can
only be stated as law when sanctioned by the legislature or
the law courts. “These universities,” says the report of the
late Royal Commission of visitation, “ are not now of an
ecclesiastical character, or, in the ordinary acceptation of the
term, ecclesiastical bodies. They are connected, it is true,
with the Established Church of Scotland, the standards of
which the professors must acknowledge. Like other semi-
naries of education, they may be subject to the inspection of
the church, on account of any religious opinions which may
be taught in them. The professors of divinity, whose in-
structions are intended for the members of the Established
Church, are, in their character of professors, members of the
presbytery of the bounds, and each university returns a
member to the General Assembly of the Church of Scotland.
But in other respects, the universities in Scotland are not
ecclesiastical institutions, not being more connected with the
church than with any other profession.” 3

By a temporary act of William and Mary, appointing
visiters to the universities, it is enacted, “ that from this
time forth, no Professors, Principals, Regents, Masters, or
others bearing office in any University, College, or School
within this kingdom, be either admitted, or allowed to con~
tinue in the exercise of their said functions, but such as do
acknowledge and profess, and shall subscribe to the Confes-
sion of Faith, ratified andapproven by this present parliament:
and also swear and subscribe the oath of allegiance to their
majesties, and withal shall be found of a pious, loyal, and

! Park v. University of Gla.sﬁow 10th December 1675, M. 2535.—% See
Ass. 1707, act 6, 1711, act 14, 719, act 12, &c.—*® Report, 7th October
1831, Introduction, p. 8. )
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peaceable conversation, and of good and sufficient literature
and abilities for their respective employments, and submit-
ting to the government of the church now settled by law.”!
By another act of the same reign ¢ it is declared, that all
schoolmasters, and teachers of youth in schools, are, and
shall be liable to the trial, judgment, and censure, of the
presbyteries of the bounds for their sufficiency, qualifications,
and deportment in the said office.”? By the act of union, it
is provided, that ¢ no professors, principals, regents, masters,
or others bearing office in any university, college, or school
within this kingdom, be capable to be admitted, or allowed
to continue in the exercise of their said functions, but such
as shall own and acknowledge the civil government, in man~-
ner prescribed, or to be prescribed by acts of parliament; as
also, that before, or at their admissions, they do and shall
acknowledge and profess, and shall subscribe to the foresaid
Confession of Faith, as the confession of their faith, and that
they will practise and conform themselves to the worship
presently in use in this church, and submit themselves to
the government and discipline thereof, and never endeavour,
directly or indirectly, the prejudice or subversion of the same,
and that before the respective presbyteries of their bounds,
by whatsoever gift, presentation, or provision they may be
thereto provided.”® These statutes have not recently been
the subject of reported decisions in the courts of law, at least
in so far as they respect universities.

Visiter.—The crown, probably as succeeding to the pa-
tronage of the pope, retains the right of visiter of the uni-
versities,* and with it the power to make certain internal
arrangements, but to what extent seems not very well de~
fined. It appears that visiters appointed by the crown have
on occasion made important changes in the constitution of
the universities, and exercised the power of suspension and
deprivation.® In England, the visiter of a corporation is an
official whose powers are clearly recognised by law. In lay
corporations (among which are by later law included the
universities), the person appointed by the foundation is the
visiter, failing whom, the sovereign, who is said to exercise
the power of visitation in the Court of Queen’s Bench. The
decision of a visiter, in all matters of internal arrangement,
is final.® The conflicting authority of the patrons, the church

11691, . 17.~—* 1693, ¢. 22.—2 5 Anne, ¢. 8, art. 25, § 3.—* 1691, ¢. 17.
b Rep:)rt, ut supra, 13— Bl i. 483, = » § i
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and the crown, seems not at present to admit of a clear de-
finition of the powers of the visiter in Scotland being given.

Administration.—The patronage and internal administra~
tion of universities remain with the officials named in the
act of parliament, charter, or other title of erection. Where
the officials in whom the patronage is vested have ceased to
exist, and their duties are performed by other persons, the
right of these latter to continue in the exercise will generally
be sanctioned by the court: thus, where by the constitution
the election of a professor was in the principal, licentiate, and
bachelor, and the two latter offices had become extinct after
the Reformation, an election by two of the three regents (the
other declining to vote) was preferred to the nomination of the
principal, as being the choice of the majority of the electors.!

Any attempt by the principal or other officers of a uni-
versity to exceed the powers given them by the constitution
will be checked by the civil courts;® and it is at any time
competent to bring an action of declarator for the purpose of
ascertaining the constitution of a university.® By an old
decision, it appears, that where the ruling body is appointed
by charter, it is at any time in the power of the crown to
add to its numbers.* In a later case, it was found that the
crown could appoint an additional professor, who might sit
and vote at the meetings of the comitia and senatus, and
might lay claim to a share of a surplus fund, not appropri-
ated to definite objects, but left in the hands of trustees, to
be applied “ for the advancement of learning in the univer-
sity ;” but it was found that the new professor was not en-
titled “ to infringe upon, or participate in the patronage and
patrimonial and other rights of the [then] professors and
their successors in office.”> When a university is, as in the
case of Edinburgh, under the patronage of another corpora-
tion, the members of the university are not entitled to do
any acts of management in opposition to the patrons, but
their by-laws and regulations are binding, if not objected to
or recalled by the patrons. From the circumstances of the
case in which this was decided, it would appear that the
town-council have the unlimited power of framing regula-
tions and by-laws for the university of Edinburgh ; that they

! Halden v. Rymer, &¢. 22d July 1707, M. 2387.—* Gordon v. Black,
19th February 1712, M. 2397. Arnot v. Hill, 21st January 1807, M. Col:
leﬁe Ap. No. 3.—2 Liechman ». Trail, 22d Nov. 1770, M. Ibid. No. 1.—
+ Burnet, &c. v. Simpson, &c. 24th January 1711, M. 2389.—° Muirhead
». Glasford, &eo. 16th May 1809.



66 PUBLIC CIVIL INSTITUTIONS. [PART INL CHAP. IV.

can regulate the course of study, decide what are the neces-

curricula for obtaining university honours, and the like.!
u%@grea.——lt is chiefly in cases regarding the rights of
medical practitioners that the power of universities to grant
honorary distinctions has been the subject of litigation before
courts of law. The faculty of physicians and surgeons of
Glasgow were found to be a corporation, existing from the
year 1599. They held a monopoly of the practice of medi-
cine and surgery over certain bounds, being entitled to ex-
clude all but their own licentiates, and persons holding qua-
lifications from universities, who, however, were entitled to
rractlse medicine only. The university of Glasgow had been
ong in the practice of granting degrees in medicine, but
granted none in surgery till the year 1816, when a chair of
surgery was established. It was found by the Court of Ses-
sion, that neither a degree of doctor of medicine, nor a degree
of surgery from the university of Glasgow, entitled the pos-
sessor to practise surgery within the bounds of the faculty
of physicians and surgeons. The case being appealed, it
was remitted to the Court of Session to consider whether the
faculty were a legal corporation, entitled to the rights they
elaimed, and the court found that they were.? It was ex-
pressed as an opinion by Lord Moncreiff, that (exclusive
privileges of other bodies excepted) “ the art of surgery is a
branch of the general science of medicine, which it is per-
fectly competent for any royal university to teach, and in
which, upon due examination, they may grant degrees;
which will be equally effectual, as licenses for practice gen-
erally, as any other medical degree which it is in their power
to grant.”3

Sect. 2.—Schools.

Parish Schools.—The acts above cited as to the rights of
the church in connexion with the universities, appear to
have unlimited reference to all places of education ; but how
far they would be considered applicable to other than parish
schools is a matter of doubt. It has been asserted by an act
of assembly, that presbyteries have * an indubitable right to
examine schools of every description within their bounds.” 4
Private schools, however, seem liable to no interference,

! Magistrates of Edinburgh v. the College, 15th J a,n —3 Fac,
of Physicians, &e. v. Umvemtgs lasgow. Sessxon, 12th
November 1834, and 3d March 1837. House of Lords, 28th August 1835,
2 8. and M‘L. 276.— 2 S. and M‘L, 292.—* Ass. 1817, act 5.
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except from the civil power, in terms of the act of Geo. IL.,
below referred to. It was for some time questioned whether
the right of presbyteries to superintend parish schools was
ecclesiastical, so as to infer appeal to the higher ecclesiastical
courts, or civil, admitting an appeal to the Court of Session,
—it was finally decided by the House of Lords in favour of
the former.! ‘Where, however, the church courts proceed to
consider matters beyond the powers conferred on them, or
act in a manner contrary to law, the civil court will give
relief by reducing their decisions.? The powers of church
courts in the superintendence of the parish schools are
bounded and defined by 43 Geo. IIL c. 54, which enacts,
that ¢ the superintendence of schools shall continue with the
ministers of the Established Church as heretofore, according
to the several acts of parliament respecting the same, except
in so far as altered by this present act.”® And power is
given to presbyteries to judge in the following matters :—
When they disapprove of the hours of teaching or the length
of vacations, either on their own observation or on complaint,
they may make regulations which the schoolmaster must
obey, under pain of censure, suspension, or deprivation.t
On complaint against a schoolmaster by the heritors, mini-
ster, or elders, for neglect of duty, immorality, cruelty, &e.,
the presbytery may serve him with a libel, and, on proof|
may pass a judgment, “ which shall be final, without appeal
to' or review by any court, civil or ecclesiastical.”® The
evidence adduced must be taken down in writing, and in the
case above alluded to, the want of this formality was the
ground of reduction.?

Burgh Schools.—This act does not extend to royal burghs,
where powers have been exercised and acknowledged in the
magistrates, inconsistent with any extensive right of man-
agement in the church courts. Magistrates hold the power
of choosing and removing the schoolmasters; but the Court
of Session will afford a remedy in the case of a capricious or
unjust use of the power.’

Miscellaneous Schools.— A power somewhat similar to the
above is in the hands of the directors of any academy estab-
lished by royal charter.? Where the trustees of an endowed
school have ceased to exist, the Court of Session can nomi-

! M‘Cullooh v. Allan, 26th November 1793, M. 7471.—2 Brown v, Heri-
tors of Kilborr‘y 1st February 1825. App. 12th June 1829. 3 W. & S,
“l._*g 197&l ] ?o.ﬁ-b §21.—¢ grown n o I-}g:lilt%rs of Kil%efzy, ut supra.
- of Montrose v. Strac anuary . R
Zop Bl ’ o
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nate administrators.! In some institutions generally founded
by endowment, education is united with other benefits or
privileges, which, from the limitations in the classes of per-
sons entitled to receive them, or from the nature of the
management under which they are placed, hold a species of
corporate character. The law in relation to these establish-
ments has been in some measure examined in the preceding
chapter. By the act 4 & 5 Vict. c. 38, provision is made
for enabling heirs of entail, and other persons holding pro-
perty by a limited title, to convey small portions of land as
sites for schools and schoolmasters’ houses, either for a con-
sideration or gratuitously. By the act 19 Geo. IIL e¢. 39,
severe penalties are enacted against schoolmasters (other
than professors, teachers of parish schools, and of schools
established by the Society for Propagating Christian Know-
ledge, and the General Assembly) who do not register their
places of teaching, and take the oaths to government.?

Sect. 3.— Maintenance and Patronage of Parish Schools.

Master's Salary.—By early acts of the legislature, the
heritors are compelled to provide for a school in each parish.3
By the act of 1696, it was provided that each schoolmaster
ghould receive from the heritors a salary not under 100
merks or above 200, which has since been raised to the
value of two chalders of oatmeal as the highest, and one
chalder and a-half as the lowest, calculated on an average
of the fiars for the twenty-five years preceding.* The last
period of taking an average (twenty-five years after the
passing of the act in June 1803) having fallen in the year 1828,
the next will fall in 1853, when the sheriffs will have to deter-
minefrom the average fiars for the twenty-five years preceding
the average price of the chalder of oatmeal, and make their re-
turns to the remembrancer in exchequer, by whom they will be
laid before the treasury, where the average pricesfor all Scotland
will be struck.* The amount of salary within the limits, to
be paid to the schoolmaster for the next period of twenty-
five years, is decided on by the heritors of the parish (no
heritor being entitled to vote who has not an estate of £100
scots valued rent) and the minister, subject to the review of

1D, P. L. 533.— § 21.—3 1633, 0. 5. 1696, c. 26.—* 43 Geo. IL1. 0. 54, § 4.
—5Tbid. §3,and 3& 4 Wm. 1V. 0. 13, § 1.
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the justices at the next quarter sessions, whose decision is
final.!

The schoolmaster receives from the preses of the meetmg
a copy of the resolution fixing the amount of his sala
which is his authority for levying it on the heritors, acco:
ing to the proportions set forth in a stent-roll provided by
them, specifying their respective valued rents.2 The heritors
have relief against their tenants for a half of their proportion
of salary.® The salary is payable by equal portions, at
Whitsunday and Martinmas; and if an heritor allow two
terms of his portion to run into the third unpaid, he is liable
to double the sum due, and the double of every term’s pay-
ment falling due thereafter, until he have paid up all arrears.*
Where portions of a parish are detached from each other by
arms of the sea, &c., or are in separate islands, the heritors
and minister may stent a salary to the extent of three chal-
ders, to be divided among two or more teachers,—subject to
appeal to the quarter sessions.’

Schoolhouse.—The heritors having to pay such additional
salaries are exempt from providing schoolhouses, dwelling-
houses, and gardens.® In other parishes, if the schoolmaster
have not a suitable house and garden, the heritors must
provide a house, which need not consist of more than two
apartments, including the kitchen, with one-fourth of an
acre of garden-ground, taken from fields used for ordinary
agricultural purposes, and enclosed with the common fence
used in the district. The heritors, if it is very inconvenient
to allot a garden to the schoolmaster, may, with the autho-
ity of the justices at the quarter sessions (to whom appeals
from the decisions of the heritors lie), commute it into a
money payment.” The heritor whose ground is appropriated
has relief against the others.®

Additional Schools.—By a late act provision is made for
supporting schools in those districts which are made detached
parishes in terms of 5 Geo. IV. ¢. 90. Wherever the heri-
tors in such districts provide a schoolhouse and garden, of
the nature above described (with this difference, that there
must be two rooms besides the kitchen), the treasury may
endow the school, to an extent not exceeding the maximum
as above ascertained.® The schoolhouse being built, the

! 43 Geo. I1I. c. 54, §§54 5, 22.—* 1696, c. 26." 43 Geo. III. c. 54, § 4.
-2 1696, c. 26.—* Ibid.—° 43 Geo. I11. c. 54 § 11.—¢Ibid.—7 Ibid. §§ 8, 9.
'Ibld.§10 °l&2VIct087,§3
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heritors are bound to support it in the same manner as a
regular parish schoolhouse, and the regulations as to parish
schools and schoolmasters apply to the schools so endowed.!
The patronage of such schools is in the heritors, and the
minister of the parish where the school is situated, and
failing an appointment by them, in the commissioners of
supply.? It has been found that it is the minister of the
original parish, and not of the quoad sacra parish, to which
the school is attached, who votes under the act.’

Choice of Master.—The right of electing the schoolmaster
is vested in the minister and the heritors, qualified as above.
They meet on the minister’s advertising the vacancy from
the pulpit, and sending written notice to the non-resident
heritors.* If the election is not made within four months
after the vacancy has occurred, the right .devolves on
the commissioners of supply.® It was originally provided
that the commissioners were to exercise their right on the
application of the presbytery ; but by a late act it is provided,
that if the presbytery do not make application within twenty-
one days after the expiry of the four months, any heritor
may make intimation of the vacancy by letter to the con-
vener, requiring him to call a meeting of the commissioners
on thirty days’ notice, and the commissioners or any five of
them assembled at the meeting may proceed to fill the va-
cancy.3 The person elected presents himself, with a copy of
the minute of election and a certificate of having taken the
oath of allegiance, before the presbytery, where inquiry is
made into his moral character, and his proficiency in such
branches of literature as to the majority of the heritors and
the minister may seem necessary. He then signs the con-
fession of faith, &c., and the judgment of the presbytery, as
to his qualifications, is final.?

" The schoolmaster often performs the duty of precentor and
session-clerk, but he is not bound to do so, as it was decided,
where a sum was mortified to the holder of his office, on the
evident understanding that all who succeeded to it were to
act as precentors.® The schoolmaster is bound to teach
gratuitously poor children recommended by the heritors and
minister at any parochial meeting. The heritors and mini-
ster have the power of fixing, from time to time, the fees to

! 1 & 2 Viet. c. 87, § 6, et seq.—* Ibid. § 7.—2 Riddell ». Mackenzie,
9th February 1841.—* 43 Geo. III. c. 54, ?{114.—“ Ibid. § 156—¢ 8 &
9 Vict. ¢. 40.—7 43 Geo. 1I1. c. 54, § 16.—® Kirk-session of Monimail v.
Espline, 218t November 1828.
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be charged for other children.! By the local act 47th Geo.
III. sess. 2, ¢. Ixxxv., schoolmasters are obliged to contri-
bute in some one of five separate proportions to a fund for
the relief of the widows and children of those deceased.

CHAPTER V.

Pusric Companies anp PusrLic Works.
SEcT. 1.—Genéral View.

WaEN men associate themselves together to transact busi~
ness as a public company, and do not possess an act of
Parliament, a charter, or a patent, or come, like friendly
societies, within any of the general statutory rules applicable
to unions for certain assigned purposes, the law considers
them in their relation to the public as private partnerships,
and thus they belong to the department of Private Rights
and Obligations.* The stock of such companies is sold in
the market somewhat after the manner of the government
securities, and the holders of the stock generally have little
concern in the internal management of the business, which
is conducted by persons whose position and functions very
nearly resemble those of public officers ; yet this close imita-
tion of a public institution is produce& by the private obli-
gations of the individual stockholders to each other as part-
ners, and though individual responsibility as a member of a
trading firm may thus be prevented from appearing, it be-
comes visible when the misfortunes of the company break
through the rules and obligations intended to keep the
members from interference, and preserve them from respon-
sibility.

If :ypnblic company desire not only to hold the individual
consenting members bound to respect it as a corporate insti-
tution, but to make it assume this position towards the public
at large, it must be invested with the precise powers it
requires, by an act of Parliament. The limitation of the

' 43 Geo. III. ¢. 54. § 18.—* See the Law of Private Rights and Obli-
gations, Part VL. Chap. III.
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responsibility of the members, or the right to sue and be
sued in the name of an officer and other minor privileges,
sometimes tempt trading and insurance companies to apply
for local acts. It is, however, when the scheme of the oper-
ations of the company requires that they should obtain
possession of the property of owners of whose willingness to
part with it they are not assured, and when their operations
are on so extensive a scale, and come so much in contact
with the community as to demand a peculiar administrative
and judicial system with a special police force—that local
acts are imperatively required. The establishment of har-
bours, docks, and canals, has thus long been the object of
local legislation, while in later years the great advance of
the railway system has prodigiously increased the formation
of these small internal engineering republics. A large por-
tion of the law of public works will thus fall to be considered
in the portion of this work devoted to the means of internal
transit.* In 1845, an act was passed for the establishment
of constables in connexion with public works, which will
have to be noticed under the head of Public Police.}

Sect. 2.— Local Acts.

Standing Orders—There are certain standing orders -of
both houses of Parliament, altered and amended from time
to time, the terms of which must be complied with by all
promoters of local acts, to secure the bills being passed through
their several stages in the respective houses of Parliament
by which the orders are passed. In so far as respects their
own right to pass or reject a measure, the respective houses
are understood to have the power of requiring such prelimi-
nary notices to he made, and such other rules to be followed
as they may think proper to order. As it has sometimes,
however, been found that parties cannot get these rules
obeyed unless they are entitled to compel others to co-operate
with them, the standing orders have been in some measure
aided by statute. Thus, in 1837, an act was passed requir-
ing all sheriff-clerks, clerks of the peace, town-clerks, school-
masters, postmasters, and other persons, in whose hands
either house of Parliament required documents to be lodged,
to receive them, and keep them accessible under certain rea-
sonable restrictions to parties requiring to consult them.!
By other acts, arrangements are made for the payment of

* See Part VII.—+ See Part VITI.—! 7 Wm. IV. and 1 Vict. o. 83.
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deposits, required by the orders of either house as preliminary
to applications for local acts, into one of the chartered banks,
“ in the name and with the privity of the Queen's remem-
brancer.”!

Preliminary Inquiry.—In 1846, an act was passed “ for
making preliminary inquiries in certain cases of application
for local acts.,”® In the case of projects * for the establish-
ment of any water-works, or for draining, paving, cleans-
ing, lighting, or otherwise improving any district or place,
or for making, maintaining, or altering any burial-ground
or cemetery,” the act directs that a notice of intention to
bring in any such measure shall be made to the office of
the Woods and Forests on the last day of the November pre-
ceding, or if that day should be a Sunday, on the day before.?
When the proposed act is to affect any port or harbour,
tidal water or navigable river, such a notice is to be sent to
the Admiralty.* The notice must contain an account of the
project, along with copies of all such documents as require to
be deposited by the standing orders of the two houses.® The
commissioners before taking steps for making an inquiry,
may require security to be found for payment of the expense
of doing 80.6 The inquiry is conducted by a surveying officer
appointed by the commissioners, who repairs to the spot, and
after notice by publication in the newspapers and otherwise,
takes evidence and examines documents.” He may issue
summonses for the attendance of witnesses, and if a witness
neglect or refuse to attend, or refuse to exhibit any docu-
ment, he becomes liable to a penalty not exceeding £5.8
The penalty is recoverable before two or more justices, who
may levy it by distress and sale ; it goes to the fund for the
relief of the poor? The expenses of the investigation must
be borne by the promoters of the measure.'

. Consolidating Acts.—Ever since the quantity of legisla-

tion for local purposes was found to be so rapidly increasing,
it was felt that a certain portion of almost every local act,
being intended for the accomplishment of the same end to
which the clauses in many other local acts were directed,
was a repetition, which not only caused redundancy in legis~
lation, but was productive of much confusion and litigation,
b]yJ giving one public company a different method of accom-
plishing the same ends from another. Thus, there might be
two railways forming one line, but regulated by different local

! 1 & 2Viet. 0,117, 9 & 10 Viet. 0. 20.— 9 & 10 Vict. o, 106.—* Ibid. § 1.
-4 Il‘)il.CL§ §6 7.—>5 Ibid. § 1.—* Ibid. § 6.—7 Ibid. § 4.—* Ibid.—° Ibid. § 5.—

19 Ibi
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acts, and as the acts were not drawn with any reference to
cach other, what was an offence on the one was no offence
on the other, and the method of recovering penalties under
the one act might be as distinct from that under the other
as the law of Scotland from the civil code of France.

To remedy this defect, three acts were passed in 1845,
applying to three different classes of local acts, and each
embodying certain clauses which every local act of that class
would naturally contain. The first of these, “ to consolidate
in one act certain provisions usually inserted in acts with
respect to the constitution of companies incorporated for car-
rying on undertakings of a public nature in Scotland,”! and
called the “ Companies’ Clauses Consolidation Act,” is essen=
tially a joint stock company’s act, containing the clauses
essential to any trading, insurance, or hanking establishment.
It contains rules relating to the election, functions, and re-
sponsibility of directors, the powers of general meetings, the
responsibility of officers, the declaring, making, and enforcing
of calls, the auditing of accounts, the creating and limiting
of stock, and the winding up and adjustment in case of
bankruptcy. It thus embodies nearly all the clauses usually
contained in the deed of settlement or contract of copartner-
ship of such a body, and cannot fail to furnish what must
necessarily be the most approved style for such a document,
applicable even to those Joint Stock companies which do not
aim at procuring an act of Parliament.

Another of these acts “ for consolidating in one act certain
provisions usunally inserted in acts authorizing the taking of
lands for undertakings of a public nature in Scotland,”? is
commonly cited as * The Lands’ Clauses Consolidation Act.”
It contains, in 144 sections, the usual clauses for enabling
the promoters of public works either to purchase and become
proprietors of lands for the purposes of their undertaking, or
Jjudicially to compel unwilling proprietors, or those demand-
ing terms supposed to be unjust, to part with their property
at a valuation fixed by a jury. It contains all the clauses
necessary for making arbitrations effectual, and for render+
ing valid conveyances made by heirs of entail and other in-
dividuals whose titles are limited. Not the least important
portion of the measure, is a series of provisions for reinvest-
ing the purchase-money in these cases according to the des-
tinations of the original title, and for preserving the interest
of creditors and lessees.

18 & 9 Vict. . 17.— Ibid. ¢. 19.
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The third in number of these statutes “ for consolidating
in one act certain provisions usually inserted in acts autho-
rizing the making of Railways in Scotland,”! is usually called
“the Railways’ Clauses Consolidation Act.” It contains,
in 155 sections, the clauses which practice and experience
have, during the past twenty years, established as provisions
which are peculiar to railways, as distinct from other public
works. They relate to the rules that must be obeyed in the
structure of the railway ; the precautions that must be adopted
for the safety of other works, such as water and gas pipes;
the engineering arrangements to be adopted as to the crossing
of roads, bridges, &c.; the temporary use of neighbouring
lands during the construction of the works; the safety and
sufficient working of mines under or near the railway; the
powers of the directors to make by-laws affecting the public;
the services which the directors are bound to give to the
public for the statutory powers conferred on them; the
charges for the conveyance of goods and persons so far as
these are regulated by statute ; and the rules and restrictions
as to carriages and engines. In the internal management,
the distribution of stock, and other matters in which the
shareljolders are more particularly concerned as partners of
a company, railway acts will have to embody a portion of
the Companies’ Clauses Consolidation Act; and the powers for
taking lands will have to be adopted from the consolidation
act for that purpose.

In each of these statutes there is this general clause, “ and
all the provisions of this act, save so far as they shall be
expressly varied or excepted by any such act [that is by
any local act] shall apply to the undertaking authorized
thereby, as far as the same shall be applicable to such un-
dertaking, and shall, as well as the clauses and provisions
of every other act which shall be incorporated with such act,
form part of such act, and be construed together therewith
as forming one act.”

These acts are considered of so much public importance,
as embodying a great part of the substance of all local le-
gislation subsequent to the year 1845, that they are printed
at length in an appendix to this volume. :

Actions on Local Acts.—As part of the gencral statutory
law on local legislation, an act was passed “ to amend the
aw relating to double costs, notices of action, limitations of
actions, and pleas of the general issue, under certain acts of

'8 & 9 Viet. o, 83.
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parliament.”! In so far as it can have any application to
Scotland, this act merely affects the practice in trials by jury
in the Court of Session, arising out of local acts.

CHAPTER VL

SaviNgs Banks.

On the 9th September 1835, an act was passed declaring the
provisions of 9th Geo. IV. c. 92 (then applicable only to
England and Ireland), and of 3d and 4th Wm. IV. ¢. 14, to
apply to all savings banks thereafter established in Scotland.?
The old act (59th Geo. IIL c. 62) still applies to those
savings hanks previously established, which have not taken
advantage of the new regulations.

Sgor. 1.—Banks Hstablished under the Old Act,

It will be unnecessary to describe the method of establigsh-
ing a bank under the old law, as it is only applicable to
banks in existence. The chief alteration made on it by the
new system, which was farther amended in 1844, is in the
organization for converting the deposits into government
securities. (See below.) On the other hand, however, there
is no limitation to the sums which may be deposited under
the old system. Extracts, receipts, securities, law proceed-
ings, advertisements, bonds by treasurers, &e., are not sub-
ject to stamp-duty.® The property is vested in the trustees
appointed according to the rules, who may pursue and be
pursued in courts of law in their own name. Deposits may
be bequeathed by a writing, with a signature or mark at-
tested by witnesses, or holograph.* Where the sum does
not exceed £20, confirmation is unnecessary, and where it
does not exceed £50, no stamp or legacy duty is char
Deposits are to be paid to representatives, if there be no
special claimant within six months after the holder’s decease.
Disputes are finally decided by the Sheriff without appeal.®

15 & 6 Viet. ¢. 97.—* 5 & 6 Wm. IV. o. 57.—9 59 Geo. I1L. c. 62, §§ 4, 6.
—* Ibid. § 7.—° Tbid. §§ 7, 8—* Ibid. § 9.,
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Sect. 2.—Establishment of a Savings Bank.

No savings bank can be formed without the sanction of a
barrister appointed for the revisal of the rules, and of the
commissioners for the reduction of the national debt.! The
objects for which such a bank may be established are, the
accumulation of sums at compound interest, and the purchase
of government annuities for the depositors.? Where no
savings bank exists, & society may be established for the
latter purpose, provided the minister of the parish, “ or elder
for the time being,” or a resident justice of the peace, be one
of the trustees.®

Rules, &c.—Institutions claiming the privileges of savings
banks must have all their rules entered in a book open to
depositors.* All rules Sexcept they extend merely to an al-
teration of the hours of attendance) before being acted on
must be certified by a barrister appointed for the purpose,*
after being signed by two trustees. The barrister gives a
certificate on the rules if they are in conformity to law, re-
turns one copy, and deposits the other in the National Debt
Office.® The rules are binding on the members, officers, and
depositors (including purchasers of annuities), without far-
ther notice.

Privileges—All documents directed by and prepared in
terms of the act, are exempt from stamp-duty, and where
the estate of a deceased depositor does not amount to £50,
there are no duties of any kind charged on the succession to
his claims on the bank.” The property is vested in the trus-
tees for the time being, in whose name all actions can be
raised and defended.? Savings banks have, on the applica-
tion of two trustees, the same preference to other creditors
over the funds of their office-bearers as that possessed by
friendly societies.? (See next Chapter, Sect. 2.)

Disputes.—By the act of Geo. IV., disputes between banks
and depositors are to be referred, in the first place, to two
arbiters, one chosen by either party, and if they do not agree,
to the barrister appointed to revise the laws, who charges a

19 Geo. IV. c. 92, § 2.—5 Ibid. 3 & 4 Wm. IV. ¢. 14, § 1.—2 Tbid. § 27.

9 Geo. 0.92,8§3.—%1bid. §4. 3&4Wm IV.c.14,8§26. 7&8
Vict. 0. 83, § 19.—99 Geo. IV. ¢. 92, § 5.—7 Ibid. § 40-44¢. 5 & 6 Wm.
IV.c. 57,84, 3&4 Wm. IV, c. 14, § 19.—8 9 Geo. IV. . 92, § 8.—
& 4 Wm. IV. c. 14, § 28. o

* There is no provision in 5 & 6 Wm. IV. ¢. 57 for n&l_;omtmg an Ad-
vocate in Scotland, as in the case of the Registrar of friendly societies.
Rales must co uez:{ly be transmitted for certification to the barrister

sppointed for Eng|
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fee not exceeding a guinea, and whose decision is final.!
There is a provision of the act of 1844 by which every dis-
puite must be referred in writing to the revising barrister in
London, who finally determines it, and has power to inspect
books and examine witnesses on oath; but it is difficult to
see how this clause, prepared solely with a view to England,
can be practically applied in Scotland.? All documents, such
as receipts, orders, certificates, &c., must be in the forms
asgigned by the commissioners for the reduction of the na-
tional debt, who are entitled to appoint officials for carrying
the system into execution.?

Sect. 3.— Deposits and Interest.

The interest to be paid for deposits is limited by the act of
1844 80 as not to exceed £3, 0s. 10d. per cent. per year.!
Minors may deposit and grant receipts, and transactions with
depositors who are or may become married women are valid,
without the interference of the husband, unless he give notice
and require payments to be made to him.® With the consent
of the managers, savings banks may receive deposits from
charitable institutions to the amount of £100 a-year, and
£300 on the whole, exclusive of interest, and from friendly
societies, constituted in terms of 10th Geo. IV. c. 56, and 4th
and 5th Wm. IV. c. 40, to any amount® No anonymous
deposits can be received, and the names and designations of
depositors must be entered in the books.?

Restrictions on Depositors.—No person who has made a
deposit in or is entitled to any benefit from one savings bank,
is entitled to open a new account, or to subscribe to any other
savings bank; and depositors must, before making a first
deposit, and at such other times as the managers may re-
quire, make, either personally, or,—in the case of infants
under the age of seven, by some person to be approved of by
the managers,—a declaration that the party has no interest in
any other savings bank. Persons contravening the regula-
tion forfeit all the interest they may have in savings banks,
and the sums in their name are paid to the account of the com-
missioners for the reduction of the national debt. A printed
notice of the regulation must be affixed to the place for re-
ceiving deposits in each bank, and must be printed at the

19 Geo. IV. ¢. 92, § 45— 7 & 8 Vict. c. 83, 8§ 14, 15.—3 9 Geo. IV.
92, §8 59, 61.—*7 & 8 Vict. ¢. 83, § 2—°9 Geo. IV. 0. 92, §8 25
7 & 8 Vict. c. 83, § 12.—"9 Geo. IV. ¢, 92, § 27-29. 10 Geo. IV, c.

4 & 5Wm. IV. ¢. 40, § 9.—7 9 Geo. TV. &c. § 32.

L4



SECT. IV.] SAVINGS BANKS. 79

beginning of the deposit book.! Members of charitable bodies
and friendly societies are not subjected to the penalties of
this regulation, on account of such societies depositing in
savings banks ;2 nor are trustees of depositors, who may be
depositors on their own account in any other bank.®> No
savings bank can receive more than £30 from any depositor
within one year, ending on the 20th November, nor above
£150 on the whole; and whenever the whole sum, principal
and interest, amounts to £200, no farther interest must be
paid.* There must be a rule that every depositor is to pro-
duce his book once a-year for examination.’ When a de-
posit is made in trust, it cannot bé uplifted without the
receipt both of the trustee and the bemeficiary, if both be
alive and competent to act.

Transfers.—Depositors may transfer their whole interest
in one savings bank to another, but not a portion of it.
The person transferring receives a certificate, which he in-
dorses in presence of a manager of the bank to which he
transfers his deposit, who attests the indorsement; on the
transfer being effected, the depositor is in the same situation
with an original subscriber.’

Interest—Interest on deposits must be calculated half-
yearly, to the 20th May or 20th November, or yearly, to the
20th November, “or up to such period nearest” to these,
“as such interest shall be payable according to the rules and
regulations of such savings banks respectively ;” ¢ and the
managers may direct the interest to be computed yearly or
half-yearly, and added to the principal sum as if it were a
new deposit.?

Sect. 4.— Succession to Shares.

When a person dies leaving money in a savings bank, cx-
ceeding £50, it cannot be paid to his representatives without
a confirmation ;' but where the whole sum belonging to the
deceased does not exceced £50, the managers, if no con-
firmation or administration to the estate have been made
within one month, or if a month have elapsed without their
receiving any notice of an intention to administer, or if they
have received notice, but two months have elapsed with-
out the notice having been acted on, may pay the sum

19 Geo. IV. &c. § 34 7 & 8 Vict. o.83.§ 3.—9 9 Geo. IV. &o. § 30. .
—3 Ibid. § 33.—* Ibid. § 35. 3 & 4 Wm. IV. 0. 14, § 29,57 X 8 Vict.
¢.83, 8 5.—° Ibid. § 7.—7 9 Geo. 1V. c. 92, § 39.—8 Ibid. § 49.— Ibid. § 17.
200 bid. § 40. 5 6 Wm. IV. c. 57, § &
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according to the rules of the institution. If no rules have been
made on that point, they are to divide the sum among the
next of kin, according to the law of succession in moveables,!
The payment of money according to this rule precludes the
claim of any party professing a preferable right as against
the bank, leaving <him all legal recourse against the in-
dividuals who have obtained payment.? Payments to persons
appearing to have title by confirmation are likewise good in
as far as respects the bank, against the claim of any other
person as lawful representative, leaving him recourse against
the individual who has obtained payment.®> When the de-
ceased depositor is illegitimate, the managers may, with the
approval of the revising barrister, pay his deposit to the
persons who, if he were legitimate, would have succeeded.
Terminable annuities, purchased under the act 3d and 4th
Wm. IV. c. 14 (see next section), are, when not upon the life
of the person entitled thereto, moveable property, and de-
scendible to executors.®

SEcT. 5.—Annuities.

A savings bank may contract with depositors for annuities,
either immediate or deferred; and in either case, for life, or
for a term of years. They are chargeable on the consolidated
fund, all sums deposited on account of such annuities being
paid over to the Bank of England® No annuity is to be
contracted for where the nominee is under fifteen, and none
is to be of less than £4 or more than £30 a-year; persons
holding annuities from savings banks exceeding, on the whole,
the legal sum, forfeit them.” There are fees that may be
charged on the transaction of annuities, varying from £1, 58,
to 58.82  The holder of an annuity may remove the payment
of it from one savings bank to another? The tables on
which the annuities are calculated are those, from time to
time, authorized by the treasury, and pubhshed in the Ga-
zette.” Fractional parts, less than sixpence, are deducted
from annuities.)! No life annuity can be contracted for
without proof of the age and existence of the nominee.'*

Annuities are paid half-yearly, on the 5th January and
the 5th July, or on the 5th April and the 10th October..

19 Goo. IV.8 41. 5 &6 W, IV § 4. 7& 8 Viet. o. 8, 8§ 10, 20
9 Geo. IV. 8 42 Ibid. § d3.47 & 8 Viet. o 83, §11. 3 &
Wo. IVoe. 14 7 °bed Ay §2. 7&8th 83, 8 8
°3 & 4 Wm 4,8 3. 7 &8 Vict. . 83,8 9. t Wm. 1IV.
o 14, § 4,0 bed. §§5 i Ibid. § 7.~V Ibid.§ 13,

-».
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The terms of payment depend on the period of completing
the purchase by lodging the money. The 5th January
will be the first term’s payment of an annuity, purchased
during the quarter ending 10th October preceding, and an
annuity bought during any other quarter is similarly regu-
lated, 1. e. a whole quarter intervenes before the first payment.
On the death of an annuitant, a quarter of the year’s annuity
becomes payable (besides all half-yearly arrears) to the exe-
cutor, provided certificate of the party’s death be presented
within thirty days preceding some one of the days of pay-
ment, and within two years after the death. No quarterly
payment is to be made in respect of a deferred life-annuity,
unless the nominee has lived so long that a half-yearly pay-
ment has been made, or has become due.!

Annuities are not transferable, except in the case of bank-
ruptey or insolvency, when they may be made good with the
insolvent’s other property, and will be repurchased by the
commissioners, according to the tables on which they were
purchased.?® Where a person has purchased a deferred
annuity for periodical payments, if he fail to continue the
payments, or die before the annuity becomes payable, the
sums will be returned, but without interest.

Sect. 6.—Officers and their Duties.

It must be provided by the rules, that no officer of the
savings bank shall derive benefit from or have any interest
in its funds, except to the extent of his salary; but treasurers,
trustees, and managers, or others having direction, can have
no salary, and are entitled to nothing but their actual out-
lay.* Every officer intrusted with money, or receiving a
salary, must find security (to be approved of by two trustees
and three managers) to the Comptroller General of the
national debt office, by a bond which may be pursued on by
the bank.® Trustees and managers are not personally
liable, except i cases of wilful neglect or default, or for any
money they may have received, unless they agree to take a
portion of responsibility.® Officers and others, having the
custody of the property of a savings bank, may, on the
order of two trustees and three managers, be called upon to
account and deliver up all money and documents; and in

13 & 4 Wm. IV. o. 14, § 11.—* Ibid. § 16.—* Ibid, § 18.—* 9 Geo. IV.
0.92,86.—8 Ibid. § 7. 7 & 8 Vict. 0. 83, § 17.—29 Geo. IV.c. 92,§ 9.
7& 8 Viot. 0. 83,§ 6. .
D2
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default a petition may be presented to the next quarter
sessions, and summarily dealt with.! An officer failing to
pay over any deposit lodged in his hands, becomes liable
‘to imprisonment for an offence.?

Accounts.—The trustees of each savings bank must cause
a general statement of the funds invested in the Bank of
England to be made up on the 20th November annually,
stating the balance in favour of depositors, and in whose
hands it is remaining, with the expense incurred. The
statement must be attested by two persons each of- whom is
either a manager or trustee, countersigned by the secretary,
and certified by every person who appears from the return to
‘have money of the bank in his hands. It must be trans-
mitted, within six weeks after the 20th November, to the
national debt office3 On failure to make the return, the
commissioners of the national debt may advertise the cir- -
cumstance, and in such case, or on failure by the bank to
obey their authorized directions, the account of the bank
with the Bank of England may be closed.* A duplicate of
. the last annual statement must always be hung up in the
bank office, and depositors are entitled to a copy for the sum
of 1d.

SeCT. T.— Investment of Property.

All money deposited in savings banks, except what is
necessary for the management, must be invested in the Bank
of England, where it may be deposited in sums not less than
£50, on a declaration that the money belongs exclusively to
the institution, and an order, both signed by any two or more
trustees.® Central savings banks may make the invest-
ments for their branches; the treasurers of the latter certify-
ing that the deposits of subscribers do not exceed the limited
amount.? If an order or declaration contains any thing un-
true, the sum accompanying it may be forfeited? The
money, with the interest from time to time arising on it, is to
be invested in government annuities or exehequer bills.?
The interest is £3 5s. per cent. per annum. On the 20th
of November and 20th of May each year, or within sixty
days after either of these terms, the interest of the invested
sums i3 to be computed and added to the principal.!

! 9 Geo. IV. c. 92, § 10.—* 7 & 8 Vict. c: 83, § 4.—8 9 Geo. IV. ¢. 92,
46. 3 & 4 Wm. IV. 0.14,§32.—* 9 Geo. IV.¢0.92,§46. 3& 4 Wm.
V.o. 14, § 30.— 9 Geo. IV. c. 92, § 47.—¢ Ibid. § 11.—7 Ibid. § 13.—

8 Ibid. § 14.—° Ibid. § 156.—°7 & 8 Vict. c. 83, § 1.—"' 9 Geo. IV. c. 92,
§17. 7 & 8 Vict. c. 83, § 13.
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To enable them to draw invested money, the trustees
must execute an appointment to an agent, signed by two of
them, and attested by two managers, produced fourteen days
before payment, and deposited with the Bank of England.!
Drafts presented by the agent must have been signed by
two trustees, and attested by two other trustees or managers,
or credible witnesses, and if they be for more than £5000,
by four trustees, each signature being attested by one man-
ager or witness. Drafts for more than £10,000 must not
be paid till the expiration of fourteen days. Any trustees
not being parties to a draft may obtain payment of it in
person.? 'Where the property of any savings bank is in-
creased through the interest received beyond that paid to
depositors, the trustees must, within six months after the
20th November annually, pay it over, deducting what may
be necessary to meet current expenses, to the Bank of
England, where it will be discharged from the account of
the savings bank, and kept in a separate account, and open
to the operations of the trustees for the purposes of the sav-
ings bank.3

CHAPTER VII.
FrIENDLY SOCIETIES.
Sect. 1.—Constitution.

THE purposes for which Friendly Societies may be established
are declared by the act of 1846 to be the following :—

1. “ For the lawful insurance of money to be paid on the
death of the members to their husbands, wives, or children,
kindred or nominees, or for defraying the expenses of the
burial of the members, their husbands, wives, or children ;
provided that no person under the age of six shall be allowed
to become a member of such society, and that no insurance
shall be effected on the life of any child under six years of

2. “ For the relief, maintenance, or endowment of the
members, their husbands, wives, children, kindred, or nomi-~

' 9 Geo. IV. 0. 92, § 18.—* Ibid. § 18-21.—2 Ibid. § 23.
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nees, in infancy, old age, sickness, widowhood, or any other
natural state of which the probability may be calculated by
way of average:

8. “ Toward making good any loss sustained by the mem-
bers by fire, flood, or shipwreck, or by any contingency of
which the probability may be calculated by way of average,
whereby they shall have sustained any loss or damage of
their live or dead stock, or goods or stock in trade, or of the
tools or implements of their trade or calling:

4. “ For the frugal investment of the savings of the
members for better enabling them to purchase food, firing,
clothes, or other necessaries, or the tools or implements of
their trade or calling, or to provide for the education of their
children or kindred with or without the assistance of chari-
table donations: Provided always, that the shares in any
such investment society shall not be transferable, and that
the investment of each member shall accumulate or be em-
ployed for the sole benefit of the member investing, or the
husband, wife, children, or kindred of such member, and
that no part thereof shall be appropriated to the relief, main-
tenance, or endowment of any other member or person
whomsoever, and that the full amount of the balance due
according to the rules of such society to such member shall
be paid to him or her, on withdrawing from the society, and
that no such last-mentioned society shall be entitled or
allowed to invest its funds, or any part thereof, with the
commissioners for the reduction of the national debt.

5. “ For any other purpose which shall be certified to be
legal in England or Ireland by Her Majesty’s Attorney or
Solicitor General, and in Scotland by the Lord Advacate,
and which shall be allowed by one of Her Majesty’s principal
Secretaries of State as a purpose to which the powers and
facilities of the [acts relating to friendly societies] ought to
be extended ; provided that the amount of the sum or value
of the benefit to be assured to any member, or any person
claiming by or through him or her, by any society for any
purpose so certified and allowed as herein-before mentioned,
shall not exceed in the whole two hundred pounds; and that
this limitation shall be inserted in the rules of every society
established for any purpose so certified and allowed; and that
no such last-mentioned society shall be entitled or allowed to
invest its funds, or any part thereof, with the commissioners
for the reduction of the national debt.”?

1 9&10 Viot.c. 27, § 1.
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Building Societies—By a special act, it is provided, that
societies may be established for the purpose of raising by
periodical subscriptions, not exceeding twenty shillings per
month, shares not exceeding £150, for the purpose of en- -
abling the holder of a share to receive the value, and there-
with erect or purchase a dwelling-house, or other real estate,
to be secured by mortgage to the society, till the amount of
the share and all expenses have been paid, with interest ;!
it being competent for such building societies to receive a
bonus from any member, in consideration of his receiving
his share in advance, and to appoint forms of conveyance
for the sale and mortgaging of the property.2*

‘When a society is formed for any purpose in addition to
that of providing relief, maintenance, or endowment in cases
of sickness, old age, widowhood, or other natural state, the
contributions must be kept distinct, unless the charges are
defrayed by extra subscriptions at the time of the contin-
gencies.$

Dissolution.—No such society, when once regularly con-
stituted, can be dissolved before the purposes for which it
was instituted have been carried into effect, without the con-
sent of five-sixths in value of the members, and of all the
individuals entitled to relief. For ascertaining the propor-
tion of five-sixths, each member has one vote, with an
additional vote for every five years that he has been a mem-
ber; no one member having more than five votes on the
whole. Dissolutions without such sanction, and votes for
the appropriation of any funds otherwise than as the certi-
fied rules of the society sanction, are null, and those engaged
in such transactions are liable in the penalties of fraud.t
(See this head in Index.)

SEecr. 2.—Privileges.

Recovery of Money.—If the person who, as treasurer, or
other officer, has any of the property of the society in his
hands, die, or become bankrupt, or be pursued by diligence,
or be obliged to compound with his creditors, the person

16 & 7 Wm. IV, ¢. 32, §62.—’ Ibid. §§ 2,3—2 9 & 10 Viet. o. 27,
§ 8.—* 10 Geo. IV. 0. 56, § .
*® The regulations as to Friendly Societies, in general, onl apply to
Benefit Building Societies in so far as they may be applicable to the
liar purposes of the latter. As the phraseology of the act is entirely
nglish, it ma; beq%:,stioned how far it is capable of being safely applied
in Scotland. 6 &7 Wm. 1V. 0. 32, § 4.
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having as executor, creditor, or otherwise, access to the
estate, must, within forty days after a demand made in
writing, pay whatever is due to the society in preference
to any other claims.! The preferable right of the society
exists though the office-bearer be the mere holder of secn-
rities for the money in his own name? In England the
opinion has been held, that the preference will not extend to
money lent to an office-bearer of the society on security,
unless it be the proper duty of his office to take charge
of the funds.® All the property of a society is vested in
the treasurer or trustee for the time being, without any
conveyance from predecessor to successor, except a transfer
in the case of public stock; and such office-bearer may
sue or be sued in his capacity of office-bearer, and may
bring or defend actions when sanctioned by a majority of the
society.t A society may subscribe its funds, whatever be
their amount, to a savings bank established in terms of
9th Geo. IV. ¢. 925% Any society may lodge a sum not
less than £50 with the Bank of England, on a declaration
by two or more treasurers or trustees, that the money ex-
clusively belongs to the society, and with the same for-
malities in other respects as are followed by savings banks.|
If such declaration is untrue, the interest is forfeited® A
minor, with consent of parents and guardians, may be a
memt;er of a friendly society, and enjoy all its privi-
leges. .

By the act of 1829, it was provided that when the officer
in whose name any landed or funded property of a society
stands is out of the way, or will not or cannot act, the Court
of Session may give a remedy, and no fee is in such cases
chargeable by any officer of court, or by counsel and agent
named by the court.® The act of 1846 provides additional
remedies to the effect that, whenever any one invested with
real property as a trustee for a society, is out of the jurisdic-
tion of the courts, or an idiot, or lunatic, or not known to be
alive, the registrar may convey the property to a person
duly nominated trustee in his stead, the conveyance being as
effectual asif executed by the former trustee; and that when
every person, in whose name as trustee the property of any

'4 & 5 Wm. IV. ¢. 40, § 12.—* Miller v. Brand, 10th February 1625.—
3 Ex parte Ross, 1802, 6 Ves. 802.—¢ 10 Geo. IV. c. 56, § 21.—3 4 & 5
Wm. IV. ¢. 40, § 9.—* See the previous Chap. Sect. 3.—+ Ibid. Seot. 7.—
410 Geo. IV. c. 56, § 31.—7 Ibid. § 32.— Ibid, §§ 15, 16, 17.
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society is transferable at the Bank of England, is out of
Scotland, or bankrupt, insolvent, or lunatic, the registrar
may direct the transfer to be made in the name of such per-
sons as the society may appoint, to whom dividends are to
be paid. When it happens that one or a proportion only of
the trustees are disqualified, the registrar may direct the
other trustees to make the transfers to the successor of each
person disqualified.! No fee is exigible for an affidavit taken
before a magistrate by a claimant on a society.” Societies
established previous to the passing of 10th Geo. IV. c. 56
(19th June 1829), not having conformed to the new act, may
adhere to the arrangements of the previous ones; but any
alteration must be made in terms of 10th Geo. IV. c. 56,
and the subsequent statutes.®

- SEct. 3.—Rules.

The rules before being certified must specify the pur-
pose of the society, and embody directions for the application
of the funds for such purpose, in terms of the provisions of
the acts, and in consistency with the privileges conceded by
them.* When rules are made or altered, two copies, signed
by three members, and countersigned by the clerk or trea-
surer (in the case of alteration, with an affidavit from an
officer of the society, that the act under which the rules of
the society have been enrolled has been complicd with),
must be sent to the Advocate, or as he is appointed to be
termed by the act of 1846 the Registrar, appointed to certify
the rules, whose duty it is to see that they are according to
law and tend to further the purposes of the society, and to
certify on each copy that they are so, or in what respect they
are not so. Formerly one copy was returned to the society,
and the other was sent to the clerk of the peace, to be con-
firmed by the justices at next quarter sessions, and filed by
the clerk.> By the act of 1846, the duplicate is kept by the
registrar, to whom all the copics prev1ously filed by the clerks
of the peace are appointed to be transmitted.® The rules are
binding from the time of their being certified by the Regis-
trar. He is prohibited from certifying any rule where the
benefits depend on sickness or mortality, unless the society
adopt a table certified to be a suitable one by the actuary of

19&10 th c 27, 14—‘ 5 Wm. IV. ¢. 40, § 11.—2 Ibid. §
—4 10 Geo. I "Ix §4. 4&5Wm. IV.o. 40, § 4.—
& 10°Viet. c. 27,§12



88 PUBLIC CIVIL INSTITUTIONS. [PART IIL CHAP. VIL

the national debt commissioners, or some one who has been
five years actuary of a life insurance company in London,
Edinburgh, or Dublin.! The registrar is entitled to a fee not
. exceeding one guinea, but to no second fee for alterations

made within three years, and no fee is chargeable for certify-
ing rules accompanied with an affidavit that they are copied
from the rules of another society, established according to
the acts of Geo. IV. and Wm. IV.2

The rules must be kept at all reasonable times patent to
the members.®> No authorized rule can be altered except by
a general meeting called by requisition of seven or more
members, and notice (both to be read at two several meet-
ings, before the meeting for making the alterations), or by
a committee appointed at such a meeting. The concurrence
of three-fourths of those present is required in either case.t
The rules must specify the place of meeting of the society
(which may be changed to any pther within the county on
notice signed by the secretary and other three members, to
the clerk of the peace, within seven days before or after
removal), and must contain provisions as to the powers and
duties of the members at large, and of the committees and
office-bearers.” They must provide that books be kept to
enter each fund in a distinct account.® The rules must pro-
vide that the treasurer shall make out an annual statement
of the income and expenditure, and of the property in the
possession of the society, to be attested by two or more
members, as auditors; each member to receive a copy, for
such sum not exceeding sixpence, as the rules may specify.?
The rules must likewise specify whether disputes between
the society and the office-bearers, members, or claimants
are to be referred to the justices of the peace or to arbiters.&
(See Sect. 6.)

Where the rules do not prescribe any conditions on which
members can retire, they are to be entitled to do so on giving
notice in writing to the secretary, and paying up arrears.?

Sect. 4.—Office-bearers, Committees.

Every person appointed to an office connected with the
receipt or payment of money must (if required by the rules),
before admission, become bound by a bond, according to the

19 & 10 Vict. 0. 27,§ 13— 4 & 5 Wm. IV, . 40, § 5—3 10 Geo. IV.
¢. 56, § 7.—* Ibid. ? 9.—3 Ibid. § 10.—° 9 & 10 Viet. ¢. 27, § 4.—7 10 Geo.
1V. c. 56, § 33.—2 Ibid. § 27.— 9 & 10 Vict. c. 27,§ 2. .
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form prescribed in 10th Geo. IV, c. 56, with two securities,
in such sum as may be fixed on by the society, to the faith~
ful fulfilment of his duties. The deed will have the effect of
. a bond with a clause of registration, and must be placed in
the hands of the clerk of the peace, who may sue in case
of forfeiture.!

The treasurer, trustee, steward, or other principal officer
of the society who is bound by the rules to make up the
annual state, must send to the registrar, at the end
of every five years, a return of the rate of sickness and
mortality, and a report of the assets and liabilities of the
society ; and a rule to this effect must be inserted in the rules.
An office-bearer failing to make the return, is liable to a
penalty not exceeding £5, recoverable with costs before two
Justices by distress and sale.?

Committee—The full powers and privileges of a society
may be delegated to a committee, if it is so provided in the
certified rules. Societies may appoint committees with full
delegated power to effect particular purposes, which must be
entered by the secretary in a book. The transactions of the
committee must be recorded, and are liable to the review of
the society.?

Property.—The office-bearers, as provided by the rules,
are to invest the money in heritable property, government
securities, savings banks, the chartered banks, or the Com-
mercial Bank of Scotland.* Any person having charge of
money, must, on notice authorized by the society, at any
time, account, and pay over any balance, and transfer
vouchers, &c., to any person appointed by the society, and
on failure & summary decision may be given by the Court
of Session on petition.® 'When office-bearers will not convey
property belonging to the society .in their names, or are
absent, or bankrupt, or become idiots or insane, there are
provisions for vesting the property in successors without
expense to the society.5

Responsibility—Office-bearers are not liable to make good
deficiencies in the funds, unless they have declared their
willingness to be responsible, either to a limited extent or
generally, in a writing registered with the rules of the
society ; but they are liable for all sums actually received
by them.?

110 Geo. IV. c. 56, § 11.—* 9 & 10 Vict. ¢. 27, §§ 5, 6.—° 10 Geo. IV.
; 56,812 Ibid, § 13.—8 Ibid. § 14.—5 Ibid. §§ 15, 16, 17.— Ibid.
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Skcr. 5.—Payments.

When the proper office-bearer of a society has, on the
decease of a member, paid any sum to those who appear to
have the proper claim, the claim is extinguished as against
the society ; but any person professing a preferable right has
remedy against the individual who has received payment.!
When a member dies, entitled to a sum not exceeding £20,
the office-bearer, if assured that he has left no Will, and
that no Confirmation is to be taken out in Scotland or Let-
ters of administration in other parts of the empire, may
apply the sum according to the rules; or if there are no rules
on the subject, may divide it among the persons entitled to
succeed to the effects of the deceased, without confirmation.?
Where a person makes a fraudulent claim, or fraudulently
retains the money of the society, in the absence of any special
provision in the rules of the society, he may be summoned by
one justice of the peace on the oath of an officer of the society,
and on appearance, or in default, on proof of the service of the
summons, two justices may convict, and award double the
‘amount of the sum to be paid to the society, with costs not
exceeding 10s., to be levied by distress and sale. In default,
the party may be imprisoned for a period not exceeding three
calgndar months.?

 Sgor. 6.—Settlement of Disputes.

If disputes are appointed by the rules to be referred to
arbiters (see Sect. 3), they must be elected at the first meet-
ing of the society, or general committee (from persons who
have no beneficial interest in the fund), and entered in the
‘book containing the rules. Not less than three of these are
to be selected by ballot on occasion of each dispute. When

- an arbiter dies, or ceases to act, another must be chosen in
his stead. Whatever decree-arbitral is pronounced in con-
formity with the rules, and in the form prescribed by 10th
Geo. IV. ¢. 56, is final, and not subject to appeal; and if a
party refuse to obey it on the summons of one justice, any
two justices may give such order as may seem just. If
the sum awarded by them, along with costs (not exceeding
10s.), be not paid, it may be levied by distress of the goods
of the party or society; and in default of sufficient property
belonging to a society being available, distress may be made

110 Geo. IV. c. 56, § 23.—2 Ibid. § 24.—° Ibid. § 25.
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of the goods of the office-bearer neglecting or refusing to
obey the decree, who has indemnity against the society.?
If it is directed by the rules that disputes are to be referred
to the justices, any two of these may, on the party being
summoned by one justice, decide the case in conformity with
the rules, and then proceed as in the case of applying the
decision of arbiters.? The sentences and orders of justices
are final, and not liable to review.®> When the rules provide
for a reference to arbiters, if it appear to any justice, on the
oath of a party, that application has been made to the pro-
per officer to have a dispute settled by arbitration, and that
the application has not been complied with within forty days,
or that the arbiter has neglected or refused to make award,
the justice may summon the officer, and the matter may be
decide.! by two justices, as if the rules of the society had so
directed.! If the arbiters or justices order a member expelled
to be reinstated, they may direct a sum of money to be paid
in default of reinstatement, and to be levied in the same
manner as any other sums awarded against societies.®

There are farther provisions for the settlement of disputes
in the act of 1846. As there is some difficulty in under-
standing their exact intention and effect, the clause is here
given in full.

“ Every dispute between the trustees or managers of any
friendly society and any member or officer thercof, or any
executor, administrator, or next of kin of any such trustees,
managers, member, or officer, or any creditor or assignee of
any trustees, managers, member, or officer of any such society
who may become bankrupt or insolvent, or any person
-claiming to be such executor, administrator, next of kin,
creditor, or assignee, or to be entitled to any money paid to
such society, or to any benefit arising therefrom, or with
respect to the management of the affairs of such societies,
for the settlement of which, according to the laws now in
force, recourse must be had in England or Ireland to one of
her Majesty’s superior courts of law or equity, and in Scot-
-land to the Court of Session or sheriff court, may be referred
in writing to the registrar of friendly societies in England,
“Ireland, and Scotland respectively; and where the value of
such subject matter in dispute does not exceed £20, every
such dispute shall be so referred, unless in England or Ire-
land her Majesty’s Attorney or Solicitor General, or in Scot-

' 10 Geo. IV. ¢. 56, § 27— Ibid. § 28.—* Ibid. § 29.—*4 & 5 Wm.
1V. 0. 40, § 7.—° 1bid. § 8. .
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land the Lord Advocate, shall certify in writing under his
hand that such dispute ought to be decided by the judgment
of a superior court of law or equity; and the said registrar
shall have power to proceed ex parte on notice in writing to
the said trusiees or managers left or sent by the said regis-
trar to the office of the said institution, or to the last known
place of residence of such trustees, managers, members, or
officers ; and whatever award, order, or determination shall
be made by the said registrar, shall be binding and conclu~
sive on all parties, and shall be final to all intents and pur-
poses, without any appeal; and all payments, assignments,
sales, and transfers made in pursuance of any such order
shall be good in law; and no submission to, or award or
determination of the said registrar, shall be subject or liable
to, or charged with any stamp duty whatever.”?

It is then provided that, “ on any such reference the said
registrar shall be authorized to inspect and to require the
production before him of any book or books belonging to the
said institution relating to the matter in dispute, and to ad-
minister an oath to any witness appearing before him; and
every person who, upon such oath, shall wilfully and cor-
ruptly give any false evidence before such registrar shall be
deemed to be guilty of perjury.”?

The Secretary of State is to fix the fees payable on such
references. They are to be met at first by the particular
society, the registrar deciding as to the ultimate liability of
parties. For the enforcement of these provisions it is enacted
“ that any one justice of the peace residing within the county
within which such society shall be held, or within which the
party resides against whom such award is made, upon com-
plaint made upon oath by the party desiring to have the benefit
of the award, or, in case of the managers or trustees of any
such society, by an officer of such society appointed for that
purpose, may summon the person against whom such award
shall be made to appear at a time and place to be named in
such summons ; and upon his or her appearance, or in default
thereof upon due proof upon oath of the service of such sum-
mons, any two justices residing within the county aforesaid,
uppn due proof of the execution of such award, may order
payment of the fees and money thereby awarded to be paid
to the party appearing to be entitled thereunto, with such
costs as shall be awarded by the said justices, not exceeding
the sum of ten shillings; and in case the person against

19 & 10 Viet. 0. 27, § 15.—* Ibid. § 16.
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whom such order shall be made shall not pay the sum of
money 8o ordered to the person, and at the time specified in
the said order, such justices shall, by warrant under their
hande and seals, cause the same to be levied by distress and
sale of the goods of the person on whom such order shall
have been made, or by other legal proceeding, together with
such costs as shall be awarded by the said justices, not ex-
ceeding the sum of ten shillings, and also the costs and charges
attending such distress and sale or other legal proceeding,
returning the overplus (if any) to the owner: Provided
always, that in Scotland it shall be competent to enforce
payment of such fees, and of any sum of money so awarded
to be paid, by proceeding before the sheriffs in the same
manner as is by the law of Scotland competent for the re-
covery of any debt of the like amount,”!

19 & 10 Viet. ¢. <7, § 19.



PART IV.

INSTITUTIONS CONNECTED WITH RELIGION
AND THE CHURCH.

CHAPTER 1.
CuurcH CourTs AND Eccx,ﬁsmsmc@ Drvisions.

. SecT. 1.—General Assembly.
Members.—THE General Assembly consists of representatives
from presbyteries, royal burghs, and universities; and from
the churches in the East Indies connected with the Church
of Scotland. Presbyteries consisting of not more than twelve
ministerial charges send two ministers and one ruling elder;
those having more than twelve and not more than eighteen,
send three ministers and one ruling elder; those having
more than eighteen and not more than twenty-four, send
four ministers and two ruling elders; tbose having more
than twenty-four and not more than thirty, send five mini-
sters and two ruling elders; those having more than thirty
and not more than thirty-six, send six ministers and three
ruling elders; those having more than thirty-six and not
more than forty-two, send seven ministers and three ruling
clders ; those having more than forty-two and not more than
forty-eight, send eight ministers and four ruling elders;
those having more than forty-eight and not more than fifty-
four, send nine ministers and four ruling elders ; those hav-
ing more than fifty-four, send ten ministers and five ruling
elders. Where a principal or professor of divinity is entitled
to a seat in a presbytery, his office is to be calculated as an
additional ministerial charge.! There are two members for
Edinburgh, and one for each of sixty-five other royal burghs,

1 Ass. 1694, act 5, 1712, act 6, 1835, act 19, and 1839, act 7.
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one from each of five universities, and two from the clhiurches
in India.! By certain acts of assembly, ministers of chapels
of ease and of quoad sacra parishes, might elect and be elected,
but after a series of legal procedure, which showed that these
acts were incompetently passed, they were rescinded in 1843.*
The object which these acts had in view,—the increase of
representation in the General Assembly, concurrent with that
of ministerial charges,—was subsequently provided for by
the act 7 & 8 Vict. c. 44, for the division of parishes. Com-
missions to representatives from royal burghs must receive
the approval of the ministers and kirk-session of a parish in
the burgh, and of the presbytery of the bounds.?
Sessions.—The Assembly meets annually in the month of
May, and continues its sittings for ten days, always com-
mencing them on Thursday.® A commissioner is appointed
by the crown to be present at the Assembly. He takes no
share in the debates. It has been maintained that the
Assembly may convene of its own accord, and proceed to
business without the sanction of the civil magistrate.* Care

! Hill’s Practice of the Judicatories of the Church, 90. Styles and
Forms of Procedure in the Church Courts of Scotland, b{ the Church
Law Society of Edinburgh, 267.—% Ass. 1718, act 9, and 1788, act 9.—
3 Hill’s Practice, p. 90.—* the Histories of Sessions 1638 and 1692.

* Ass. 1843, act 10. By the acts of Assembly here alluded to, super-
numerary churches, whether they were denominated chapels of ease,
or, as being built in terms of the additional churches acts (4 Geo.
1V.0.79 ; 5 Geo. IV. c. 90), were called parliamentary churches, were
declared to be capable of having districts assigned to them as parishes
quoad sacra, giving their ministers, in relation to church courtsand other
privi of their spiritual character, the same position as parish minis-
ters. This act remitted to presbyteries to assign districts to such
churches and chapels within their respective bounds (Ass, 1833, act 6,
Ass. 1834, act 9). An act was passed in 1839, extending this privile
to sach cong?{gationa of the secession church as should conform to the
rules there laid down. (Ass. 1839,act 8.) In a series of cases, it was
found that the addition of such members through the authority of the
General Assembly to the constituted church courts was illegal, that
persons deriving their title as ministers of chapels of ease, parliamentary
churches, &c. were not entitled to sit in church courts, and that any
party interested could obtain a suspension and interdict against the pro-
ceedings of a church court on the ground of such a person acting as a
member. (Livingstone, 20th July 1841. Wilson v. Presbytery of Stran-
raer, 27th May 1842. Smith v. Presbytery of Abertarff, 2d July 1842.)
An interdict was also granted on the application of the patron and several
heritors of the parish, out of which a district was proposed to be allocated
a8 8 sacra_parish. (Cunningham v. Presbytery of Irvine, 20th
January 1843.) It was left doubtful whether the presence of such un-
authorized persons as members vitiated the proceedings of church courts,
80 a8 to render them reducible if otherwise within the conipetency of snch
conrts. (Cam&l:ll v. Presbytery of Kintyre, 21st Fobruary 1843.) Bus
in 1846 it was decided that proceedings not questioned at tlie timo remain
valid. (Livingstone v. Presbytery of Hamilton, 26th June 1846.) .
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is now taken to prevent collision. When the commissioner
is to be absent, it has been usual for the Assembly to resolve
itself into a committee, and have its proceedings reported and
approved of on his return.! At the termination of the
sittings, the moderator appoints another assembly to be held
on a day certain in the following year, “ in the name of the
Lord Jesus Christ, the king and head of the church,” and
the commissioner appoints the same day, in the name of the
sovereign.?

" Procedure.~The moderator of the previous year opens
the proceedings with prayer. A new moderator (who must
be a minister) is then chosen, and various committees are
appointed for transacting business.® On private questions,
the Assembly, as a court of church judicature, hear counsel.
Measures of church legislation are introduced in the form of
overtures, which may originate with a member, a presbytery,
or a synod, or with the Assembly itself, which may require
a committee to meet and frame an overture® An overture
for any alteration in the rules and constitution of the church,
if not dismissed, is, in virtue of * the Barrier act,” transmitted
to the several presbyteries for their consideration, with in-
junctions to forward their opinions to the next General
Assembly, by which it may be passed into a standing law,
only if it have obtained the concurrence of the majority of
the presbyteries.8 Where it is deemed expedient, however,
that the new law should be immediately put in force, the
Assembly are in the practice of converting the overture
into an “ Interim act,” binding until the ensuing meeting of
the Assembly.” Where a measure, favoured by the Assem-
bly, does not receive the assent of presbyteries after being
first passed, it is not unusual virtually to continue the mea-
sure as “ an interim act” from year to year. The General
Assembly exercises supreme legislative and executive autho-
rity over all other church judicatories, which are subject
{o itg directions, so far as they do not infringe on the civil
aw.

Commission.—The Assembly refers to a Commission the
business it is not able to complete during the ten days of its
session. The commission consists of all the members of
Assgembly, with the addition of one minister named by the
moderator. Thirty-one members (of whom twenty-one

! Hill’s Practice, p. 91.—2 Ibid. 101. See the concluding act of each
session.—3® Hill, 93. Styles of Writs, &o. 2568.—* Hill’s Practice, 98.—
8 Ibid. Styles of Writs, 241.—° Ass. 1697, act 9.—7 Hill’s Practice, 99.
—5 Hill’s Theological Institute, 243.
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must be ministers) make a quorum. The stated periods of
meeting are,—the first day after the dissolution of the As-
.sembly, the second Wednesday of August, the third Wed-
-pesday of November, and the first Wednesday of March ;
and though meetings may be held at other times, yet no
decision on a private process can take place except at these
sessions, The commission appoint their own meoderator,
Their proceedings are submitted to the review of the en-
suing Assembly. The inferior judicatories are responsible
to the Assembly, and not to the commission, for obedience
to the sentences of the commission.!

* Sect. 2.—Synods.

There are sixteen provincial synods in Scotland, consisting
of aggregate meetings of the members of the respective pres-
byteries of which they are composed.? The General Assem-
bly exercises the right of dividing the country into synods,
and it lately constituted a new synod, viz. that of Shetland.
“Their time and place of meeting are fixed by the same au-
thority,—they usually meet twice a-year.! Neighbouring
synods are in the practice of sending to each other a minister
and an elder as corresponding members, who vote in the
synods to which they are sent.® The synod choose a mode-
rator, who must be a minister. Committees may be ap-
pointed. Each presbytery must produce its records to the
synod, to be examined by a committee consisting of those
who are not members of the presbytery.® The synod is the
immediate court of appeal from the presbytery, from which
no case can be sent to the General Assembly without pass-
ing through it, unless by special authority from the Assem-
bly, or in the circumstance of no meeting of synod interven-
ing between the decision of the presbytery and the meeting
of Assembly.’

Sect. 3.— Presbyteries.

There are at present eighty-two presbyteries. The Gen-
eral Assembly has the right of altering, and of increasing or
diminishing, the number of presbyteries. A presbytery con-
sists of the ministers of the parishes, and parliamentary
churches within the bounds, of the professors of divinity (if

! HilPs Practice, 92.—¢ Pardovan’s Collection, i. 14. 1. Hill’s Practice,
75.—* Ass. 1830, act 8.—* Pardovan, i. 14. 1. Hill’s Practice, 75.—° Par-
g‘o;.m, i 14. L= Ibid. i. 14. 4. Hill’s Practice, 76.—7 Styles of Writs,
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they be ministers) of any universities within the bounds,
and of one ruling elder chosen from the several elders of
-each kirk-session. It is usual to elect each minister in
rotation moderator, for six months.! The duty of each pres-
bytery is “to judge in the references for advice, the com-
plaints and appeals that come from the kirk-sessions within
the bounds; to examine schoolmasters on their appoint-
ments ; to provide for the annual examination of the parochial
and other schools of the district; and to make an annual
report on this subject to the General Assembly. It belongs
to presbyteries to'grant licenses to preach the gospel, and to
judge of the qualifications of those who apply for them.”2
(8See Chap. 11.)

They have the duty of receiving and consndermg complaints
against ministers or probationers, which cannot be instituted
in the inferior court of the kirk-session.® Proceedings against
a minister must be founded on a specific complaint given in
“ by some person or persons of good report, males of full age,
heritors or inhabitants of the parish, and in communion with
-the church,” who will undertake to resolve it into a libel, or
on such a “ fama clamosa, or general scandal” that the
presbytery find it necessary to commence the process * for
their own vindication.” Previous inquiry may settle either
the innocence of the accused or the necessity of a prosecu-
tion ; but no proceedings involving penalties can be pursued,
until the accused is served with a libel, specific as to the cir-
cumstances of the charge, and the time and placet The
minister must be cited ten free days before the day of trial;
if he fail to appear, a new citation is given him in his church
in presence of his congregation, and if he then fail to ap-
pear, he is held as confessed. Sentence of deposition is not
in use to be pronounced by a presbytery in absence of the
accused.®

Presbyterial Visitations.—It was the practice for presby-
teries to hold presbyterial visitations of parishes, on notice
from the parish pulpit ten free days before the visitation,
On such occasions, the minister, heritors, elders, and heads
of families, convened in church, and were subject to questions
regarding the conduct of each other.

Presbyteries may meet as oftgn as they appoint; but it is
necessary, before a meeting is closed, to adjourn to a day

! Hill’s Practice, 41. Styles of Wnts. 52. Ass. 1833, act 6, and 1824,
act 9.—*? Hill’s Practice, 47.—2 Ibid. 50.—* Pardovan, iv. 4, 9. Hill’s
Practice, 52. Styles of Writs, 97, ¢t seq.—° Hill’s Practxce, 51 —
¢ Pardovan, i. 13.
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named, otherwise the presbytery ceases to exist, till restored
by the General Assembly.!

Sect. 4.— Kirk-Sessions.

The kirk-session consists of the minister or ministers of
the charge, and of lay clders, whose numbers are regulated
by the exigencies of the parish, but of whom there must al-
ways be at least two. The session elect a new elder when
8 vacancy occurs, or when they consider that the number
should be increased. A person qualified to become an elder
must have attained the age of twenty-one, and must either
be an inhabitant of the parish, residing within it six weeks
annually, or an heritor, or apparent heir to an heritor.2 At
a period of ten days before the ordination of an elder, his
“ edict must be served” by his name being publicly pro-
claimed in church. The ordination takes place lefore the
congregation, on the person elected havinggiven satisfactory
answers to questions relating to his opinions in religion and
discipline.®> The minister of the parish is the moderator of
the kirk-session, and when there are two ministers, they are
both members, and preside in rotation. A minister and his
ordained assistant cannot both sit as members of the session.*

The duties of the kirk-session are said to be “ to superin~
tend and promote the religious concerns. of the parish, in re-
gard to both discipline and worship ;—to appoint special days
for the worship of God, when it considers such days to be
for the spiritual advantage of the parish ;—to settle the time
for dispensing the ordinances of religion ;—to judge of the
qualification of those who desire to partake of them ;—to
grant certificates of character when persons are about to re-
move from the parish; to take cognizance of such as are
guilty of scandalous offences ;—and to cause them to under-
go the discipline of the church.”® Kirk-sessions exercised
powers in the administration of the Poor Law, which, by the
late Poor Law Amendment Act, of which a digest "will be
found farther on, have been consxderably modified.

SEcT. 5.—Parishes.

The territorial division of the country into parishes, is re=
cogmsed for certain civil purposes, in relation to taxation and

‘Hl.l’ Pra.ctrce 82,2 bed 1, et ‘63 Styles of Wn et se
3 Hill’s Practxce, i et seq. etyleza of Writs, 2, et seq.~* ﬁmf qull’s
Pmuoe,
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otherwise, as well as for those which are purely ecclesiastical.
Districts may be separated and erected into parishes purely
in the latter capacity, and then they are called parishes quoad
sacra. 'The principal application of the parochial division
for civil purposes will have to be noticed under the subjeet
of the Poor Law. By the act of 1844, for disjoining parishes,
to be presently noticed, it is enacted, that provision may be
made by the judgment of division or disjunction, for the old
parochial bounds remaining for the burposes of the Poor Law,!
and that no division or disjunction shall affect the manage-
ment of the commutation roads.?

Union of Parishes—The power of uniting two or more
parishes into one rests with the Court of Session, acting as
the Commission of Teinds? and they exercise the power on
cause being shown, as in the case of Kirknewton, where “ the
reasons urged by the pursuers were the contiguity of the
situation of the two parishes, and the smallness of the stipend
of Kirknewton. It was also stated, that the churches of both
parishes were in bad repair, and inconveniently situated ;
and that it would be much for the advantage of both parishes
that a new central church should be built, capable of holding
the inhabitants of both, for which the heritors of Kirknewton
were willing to advance £300.”4

Disjunction and Division.—Parishes may be divided, or
portions of parishes. disjoined and formed into new parishes
by the Court of Session as Commission of Teinds. By the
old act, such a proceeding required the consent of the heri-
tors of three-fourths of the valued rent in the parish;5 but
by the act of 1844, the consent of the heritors of a major
part of the valuation is made sufficient.?! The largeness of
the population of a parish is a sufficient reason for digjunc-
tion without reference to superficial measurement.” There
are provisions for requiring the heritors, in the course of the
process, judicially to state assent or dissent.? A district may
be disjoined as a parish without reference to the consent of the
heritors, if it be shown that there is within it a sufficient place
of worship, and if the Titulars of Teinds, or others who have
to pay no less than three-fourths of the additional stipend
do not object.? Without reference to a disjunction of a parish,
any district in which there is an endowed church on the
scale fixed by the act may be erected into a parish quoad
sacra, with minister and elders, and a kirk-session, for all

47 & 8Vict. ¢. 44, § 6.—2 Ibid. § 7.—2 1707, c. 9.—* Connel on Parishes,
’l(}%;-;"sli(.ﬂ, c. 9.—97 & 8 Vicet. c. 44, § 1.—7 Ibid, § 2.—° Ibid. § 3.—
id.
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purely ecclesiastical purposes.! Endowed Gaelic congrega-
tions in the large towns of the Lowlands may be erected into
parishes, without having districts assigned to them, and-
though their congregations be dispersed through the rest of
the community.? Districts in which churches are endowed
under the Highland Churches’ Acts may be disjoined as
parishes quoad sacra, on the application of the presbytery,
or of one or more heritors holding a fourth of the valua-
tion.’

CHAPTER IL

PRESENTATION AND COLLATION OF MINISTERS.

Sect. 1.— Patronage.

TaE right of patronage may exist in the hands of individuals
as an accessory of land, or as a separate estate. In the
latter case it is in its nature a personal right, but it is cap-
able of being feudalized, and if it has been so, it can only be
transferred by infeftment, in the same manner as any other
heritable estate.* Individuals who hold patronage, do so in
the capacity of representatives of the original founders.
Where no individual could produce a title, the right devolved
to the pope before the Reformation, and after that event to
the crown.? During the Roman Catholic ascendency many
patronages belonged to ecclesiastical establishments, and.
others were appropriated to them, so as to be extinguished,
the establishment providing a stlpendlary to perform the
duties of the cure.® At the Reformation both these descrip-
tions of right devolved on the crown, and, along with rights
of patronage, formerly in the hands of archbishops, bishops,
and chapters, they are now in the hands of the sovereign, or
of those who hold them by hereditary grant from the crown.?
A reducible title to patronage may be protected by prescrip-
tion, to accomplish which it would appear to be sufficient
that two presentations have been made, and that a period of

748 Viot. o 44,8 8.2 Tbid. §512,13. 2 Tbid. § 144 E.i. 5,15
D. P. L. 205 D. B.L. 188, Con. P, L. 452—° D.P. L. 189, Con.
%II:&& —~7 1587, e. 5. %% Anne, o. 12, § 4 D. P. L. 207. Con.
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forty years has elapsed after the prior in date, during which
there has been no interruption of the possession of the right.!
Where the right of patronage is jointly vested in more than
one individual, each exercises it in turn. United parishes,
and parishes formed out of portions of others previously to
the passing of the act of 1844, are in this situation;® the
patron of the largest benefice being entitled to the first exer—
cise of the right.?

Churches in Digjoined Parishes.—When there has been
a disjunction or division of a parish, in terms of the 7 & 8
Vict. c. 44, the patronage of the new parish belongs to the
patron of the original parish, but if the disfunction or divi-
sion affect more than one parish having different patrons,
the right is to be exercised jointly or by rotation as they
may agree, or as the Court of Session failing such agree-
ment may fix. The patronage of the new parish can, how-
ever, in such circumstances, only be held along with the
burden of a portion of the minister’s stipend. To enjoy the
full right, the patron must pay at least half the stipend. If
he be a joint-patron, he cammot keep his joint share as to the
new parish without paying a quarter of the stipend. When
original patrons do not so reserve their right, the patronage
belongs to the person who takes burden for the whole
stipend, or if the burden be partitioned between two or
among three, it is exercised by them successively. If the
number of persons be greater, their right is vested in three
trustees.*

Churches Endowed by Contribution.—Where churches
endowed by voluntary contributions, and which do not come
within the application of the act of 1844, are erected into
parochial churches, the patronage must be exercised under
the direction of the church ecourts establishing the churches.?

During the pupillage of a patron, his tutor may present to
the charge on a vacancy.® A presentation by a married
woman must have the concurrence of her husband.’ “ A
patron,” says Mr Dunlop, “cannot, it would seem, present
himself to the benefice; but there does not appear any
grounds for holding that he might not, with us, present his
son or other near relation.” 8

Every patron who has not taken the oath of the sixth of
Queen Anne, in favour of the Hanover line, must do so on

' D, P. L. 210.—-2 Ibid. 219.—3 Ibid. 234.—* 7 & 8 Vict. ¢. 44, § 5.—
548& 5 Wm. IV.c. 4], § 1.—°D. P. L. 234.—7 Ibid.—® Ibid. 225, but see
Lord Pres. in Macdonell . Gordon, 2¢th February 1828.
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signing a presentation, otherwisc the presentation is void,
and the right devolves on the crown, failing a presentation
from which, within six montbs, on the presbytery.! A
Roman catholie, or one who, suspected of being so, refuses
to sign the formula against popery, appointed by the act
1700, c. 3, when tendered by the sheriff, or any two or more
justices, renders void his presentation in a similar manner.?

When the church authorities sanction the appointment of
an assistant and successor to a disabled clergyman, the per-
son who would be entitled to present a successor, had he
died, is entitled to present the assistant.” If the patron do
not present to a benefice within six months after the occur-
rence of the vacancy, the right devolves on the presbytery,
who are then said to present jure devoluto.

Sect. 2.— Licentiates.

Qualifications.—The person presented to a ministerial
charge must have been licensed as a probationer by a pres-
bytery.®! To sanction the license, the church has required
the student to undergo the following curriculum of study
and conduct :—Before being enrolled as a student of divinity,
he must produce a certificate of having attended a Latin
class in one of the universities for at least one session ;% he
is examined by the presbytery where he resides, in Latin,
Greek, literature, science, and philosophy;7 and, on his
“knowledge of the Christian religion, as it is exhibited in
the catechetical standards of the church;” and if his attend-
ance at the divinity hall is not regular for more than one
year, he must be examined during the fourth year of the
course, in divinity, church history, Greek, and Hebrew.® If
the student’s attendance at the divinity hall is regular for
three sessions, his course may be completed in a fourth, and
if for two sessions, in a fifth, It must be regular for ore
session, and this one must be in the first, second, or third
year; but if it is only so for one, the full period is not com-
pleted in less than six years® The student must have
attended a class of Hebrew, and one of church history (if
there be one in the University he has attended), during each

110 Anne, ¢. 12, § 6. (N. B.—This is properly chapter 21, and is so
printed in the authoritative edition of the Statutcs ; but in the ordinar
copies it is chapter 12.)—* Ibid § 7.—2 D. P. L. 226.—* 10 Aune, o. 12,
55}).—" Hill’s Practice, 61. Styles of Writs by Church Law Society; 52, -
—9 Ass. 1843, ch. 14.—7 Ass. 1827, act 7, and 1837, act 9.—* Ass. 1827,
act 7.—* Ibid. 1813, act 8, § 2; 1826, act 8.
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of any two sessions which he claims as sessions of regular
attendance.! He must be annually examined by the presby-
tery in which he resides as to his progress.?

~ Besides a statement of regular attendance, &c., the stu-
dent’s certificate from the professor of divinity must bear that
he has delivered an exegesis in Latin, a homily in English,
an exercise and addition, a lecture @n some portion of Scrip-
ture, a critical Hebrew exercise on some portion of the
original text of the Old Testament, and a popular sermon.®
If the student has lived during the year preceding chiefly
within the bounds of the presbytery to which he applies for
license, they will satisfy themselves from their own know-
ledge of his moral character; if he has lived elsewhere, he
must produce testimonials from the presbytery where he has
resided.* .

After the secession of 1843, a portion of these requisites
was temporarily suspended for the purpose of immediately
supplying vacancies.’

Trials.—The presbytery privately examine the candidate
on his knowledge of Greek, Latin, philosophy, and theology.®
If they are satisfied, letters are written to the other presby-
teries of the synod, intimating compliance with the regula-
tions, and the intention of the presbytery to take the student
on public trials.7 The synod having granted permission,
the student undergoes an examination in divinity, chronology
and church history, Greek, and Hebrew, and delivers an
exegesis, a homily, an exercise and addition, a lecture, and
a popular sermon, on the matters discussed in which the
presbytery may examine him.?

The presbytery being satisfied, require answers to the
questions appointed by act 10th of Assembly 1711 (import-
ing a belief in Scripture and the Confession of Faith, and a
recognition of the presbyterian discipline and church estab-
lishment), and require him to sign a formula to the same
effect. Having then read the act 8th Assembly 1759 against
simony, the presbytery appoint the moderator to license the
student. No student can be proposed for trials until he has
completed his twenty-first year.l

Oaths.—Every student, before being licensed, must take
the oath of allegiance, under pain of disqualification; and

! Ass. 1833, act 9. Ibid, 1837, act 8. Ibid. 1813, act 8, § 2 ; 1836,
act 10.—* Ibid. 1813, act 8, § 5.—° Ass. 1843, act 16 ; 1845, act 9+ 1846,
act 19.— Ass. 1813, act 8, § 5.—7 Ibid.—® Ibid. § 9.—" Ibid. § 10.—
10 Tbid. § 5.
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the oath of abjuration, under pain of six months’ imprison~
ment, and incapacity to enjoy any benefice until the lapse of
a year after he shall have taken the oath.! By the inter-
pretation of the act, it has been found sufficient compliane:
if the presentee take the oath before ordination.? The pre-
sentee lays his letter of presentation before the presbytery,
along with his license, and a letter of acceptance, and the
presbytery being satisfied that all formalities have been com-
plied with, pronounce sentence (liable to the review of the
Court of Session), sustaining the presentation; questions as
to fitness for the pastoral office being reserved for after~
consideration.?

SecT. 3.—Admission to a Charge, and Discussion
of Objections.

The system of giving a call to a minister which came in
practice when patronage was abolished, is still followed as a
form; a written call is submitted to the parishioners, and
the presbytery have been in use to pronounce a formal
Jjudgment concurring with it, however few may be the signa-
tures.* The presbytery next proceed to the ordination (if
the presentee has not been previously ordained), before
which he must undergo an examination similar to that
requisite for obtaining a license. He is required to subscribe
the formula of the act 10th of Assembly 1711. Independ-~
ently of the objections under Lord Aberdeen’s Act, as con-
sidered below, objections by parishioners to the presentee
on the ground of morality, or any other ground which,
according to the ecclesiastical and civil law, would disqualify
him from holding the office of the ministry; are heard and
decided on, and he has to answer the questions appointed by
act 10, 1711, in presence of the congregation. After the
ordination the presentee is formally admitted minister of the
parish by the presiding minister.

The law having left the right of presenting to benefices in
the hands of patrons, while the church has had to judge of
the fitness of those chosen, it has been a subject of much
debate how far the latter can adopt rules tending to dis~
qualify presentees ; and, in particular, how far it can admit
the dissatisfaction of the congregation as a ground of dis-
qualification. The practice of the church courts, for a long

Geo. I1L. ¢. 53—*D. P. L.
1-296,
E2
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time previous to 1834, was, not to attempt to give effect to
any dissent by the congregation. The conflict between the
ecclesiastical and civil courts which followed an attempt by
the General Assembly to give effect to the dissents of a cer-
tain proportion of the male heads of a congregation, and the
memorable partition of the Chureh of Scotland in which the
conflict terminated, are too well known in their general out-
lines to require to be narrated. The legal proceedings,
however, connected with this discussion throw so much
light on the authority of the civil courts in relation to the
Established Church, and are so important as precedents by
which the boundarics of the authority which the church
courts can hereafter exercise may be marked, that it is
deemed expedient to append in a note an outline of the leading
particulars, both of the proceedings on which the litigations
were founded, and of the decisions pronounced by the courts.*

® In 1834, the General Assembly passed two interim acts, jointly
known by the name of “ The Veto Act,” which were transmitted
to presbyteries for their approval, in terms of the Barrier Act (see

.96). The former was called an * Overture and Interim Act on
Calls,” and contained a declaration to the effect that ‘it is a funda-
mental law of this church, that no pastor shall be intruded on any
con%regation contrary to the will of the people ;” enacting that the
method of putting this principle in force should be by giving effect
in each presentation to the dissents of the male heads of families in
communion with the particular charge. The other interim act
was called ““ Regulations for carrying the above act into effect.”

At the assembly of 1835, assents to the interim act on calls were
received from the majority of the presbyteries (Ass. 1835, act 9) ;
and it thus, in terms of the barrier act, became a law of the church
so far as it could be made so by the church itself. The overture,
with regulations for carrying the act into effect, never received the
assents of a majority of presbyteries, but was annually renewed as
an interim act with slight variations.

Auchterarder Case—~On 14th September 1834, Lord Kinnoull,
as patron of the parish of Auchterarder, issued a presentation to
the Rev. Robert Young. The presentation was laid before a meet-
ing of presbytery, and the minutes of the meeting bore ‘ that all
the documents usually given in in cases of this kind have already
been laid on the table, along with the presentation.” The same
minute stated that the presbytery found that they must proceed to
fill up the vacancy in terms of the regulations and relative act of
assembly anent calls. An opportunity was given to the male heads
of families in communion with the church to give in special objec-
tions, but no such objections were given in. At the proceedings of
the presbytery Mr Young appeared through his procurator, and
took objections to the roll of (ﬂe male heads of families, which were .
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After the secession of the Frec Church, an act was passed,
commonly called Lord Aberdeen’s Act (6 & 7 Vict. c. 61),

overruled. The presbytery then determined to proceed according
to the regulations of the act of assembly ; and against this and the
previous proceedings the presentee protested, intimating his inten.
tion to appeal to the synod. The presbytery proceeded to receive
the dissents, and out of a roll of 330 these amounted to 287. On
the proceedings being adjourned in terms of the act of assembly,
the persons dissenting were found to adhere to their dissents.

The presentee appealed to the synod, where the proceedings of
the presbytery were confirmed, and thence to the General Assem-
bly, where, with a finding against certain collateral and immaterial
proceedings of the presbytery as irregular, they were confirmed on
the merits. The case was remitted to the presbytery, who pro-
nounced a deliverance by which they ‘ rejected Mr Young, the
presentee to Auchterarder, so far as regards the particular pre-
sentation on their table, and the occasion of this vacancy in the
parish of Auchterarder, and do forthwith direct their clerk to give
notice of this their determination to the Patron, the presentee, and
the elders of the parish of Auchterarder.”

The patron and presentee brought an action in the Court of
Session, to have it found that the presbytery acted illegally and
ultra vires in not taking the presentee on trial. An objection was
taken to the jurisdiction of the court, and was repelled. After a
hearing in presence, in which there were opinions expressed—in
favour of the presentee by the Lords President (Hope) and
Justice-Clerk (Boyle), and by Lords Gillies, Meadowbank, Mac-
kenzie, Medwyn, Corehouse, and Cuninghame—against the pre-
sentee by Lords Glenlee, Moncreiff, Fullerton, Jeffrey, and
Cockburn, a judgment, sanctioned by a majority of eight to five,
was pronounced on 5th March 1838, by which the court repelled
the objections to its jurisdiction, and found that the patron had
legally and validly exercised his right; and that the presbytery, in
rejecting the presentee on the sole ground that a majority of the
male heads communicants had dissented without reason assigned,
acted to the hurt and prejudice of the pursuers, illegally, in viola-
tion of their duty, and contrary to statute. The process was then
remitted to the Lord Ordinary to proceed farther as might seem
just. (Earl of Kinnoull and Rev. R. Young v. Presbytery of
Auchterarder.)

Th;: judgment was affirmed by the House of Lords. (3d May
1839.

On the ground of these decisions, a memorial was presented to
the presbytery, in which they were desired to take Mr Young on
trials ; and a-motion having been made to accede to the memorial,
a counter motion was carried by a majority. The patron and
presentee then brought an action of damages against the majority
of the presbytery as individuals; and it was found that their con-
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for the expressed purpose of marking and fixing, by a legis-
lative provision, the effect which the church courts were in

duct was a good ground for a claim of damage, and that it was not
necessary to allege that they acted maliciously. (Earl of Kinnoull
and Rev. R. Young ». Ferguson and others, 5th March 1841.)
This judgment was affirmed on agpeal. (11th July 1842.)

An action was afterwards brought, in the shape of a Declarator, to
have it found that the minority of the presbytery willing to obey the
law could competently put on trials and admit the presentee, and of
interdict to prohibit the interference of the majority. In a con-
sultation of the whole judges, it was found that the court had
jurisdiction in such an action. (Earl of Kinnoull ». Ferguson
and others, 10th March 1843.)

The Lethendy Case—On the 8th June 1835, Mr Clark was pre-
sented by the crown to the united parishes of Lethendy and Kin-
loch. On dissents by 53 out of 89 male heads communicants, the
presentee was rejected in terms of the veto act. He then raised an
action of declarator, to have it found that he had been validly and
effectually presented, and that the presbytery were bound to take
him on his trials, and if found qualified to ordain him. In the
mean time the crown issued a second presentation to Mr Kessen,
who sisted himself as a defender in the action. Mr Clark brought
a suspension and interdict, and the court granted interdict pro-
hibiting Mr Kessen *‘ from presenting himself to the said presby-
tery for induction to the office of minister,” &c., and likewise pro-
hibiting the presbytery and individual members thereof from in-
ducting Mr Kessen. The presbytery applied to the General
Assembly for instructions ; the assembly directed them to proceed
with the induction of Mr Kessen without delay, and the presbytery
acted accordingly. Mr Clark then, with concurrence of the Lord
Advocate, presented a petition and complaint against Mr Kessen
and those of the presbytery who had ordained and admitted him,
praying that they might be found guilty of kreach of interdict and
contempt of court, and punished by fine, imprisonment, or other-
‘wise. Objections taken to the jurisdiction of the court were over-
ruled, and it was found that the respondents had been guilty of a
breach of the interdicts and of a contempt of the authority of the
court. Thereafter they were brought to the bar of the court, and
being told that they had rendered themselves liable to punishment,
and that a repetition of the offence would be followed by imprison-
ment, they were dismissed with a reprimand from the Lord Presi-
dent. (Clark ». Stirling and others, 14th June 1839.)

In the action of declarator raised by Mr Clark, the court found
his rejecticn illegal, on the same principle on which they decided
the Auchterarder case. (Clark ». Stirling, Kessen, &c., 4th March
141, .

DaZn'ot Case.~1In a case where there was reason to suppose that
seven out of ten male heads of families in communion intended to
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future to be entitled to give to the dissent of the congregation
in the collation of ministers. In the preamble this act an-

dissent from an induction, in terms of the veto act, interdict was
prayed for and obtained to prohibit these parties individually from
80 acting. (Mackintosh ». Yloae, 17th December 1839.)

The Strathbogie Case.—In June 1837, Mr Edwards had re-
ceived a presentation by the trustees of the Earl of Fife to the
church of Marnoch, and he laid it before the presbytery of Strath-
bogie. A majority of the male heads having dissented in terms of
the veto act, and the above decision in the Auchterarder cuse
by which thatact was ‘pronounced illegal intervening, the presbytery
applied to the synod for instructions, and were directed to put the
veto act in force. From this direction they appealed to the
General Assembly, which affirmed the judgment of the synod
and dismissed the appeal. The presbytery passed a sentence re-
jecting Mr Edwards. A second presentation was granted, and
Mr Edwards obtained an interdict against the second presentee or
the presbytery taking any farther steps in connexion with the
second presentation. Mr Edwards then raised an action of de-
clarator, with conclusions the same as those of the summons in the
Auchterarder case. The interim interdict and the summons were
laid on the table of the presbytery, which, after consulting with
the procurator, decided by a majority to delay procedure until the
questions in dispute were legally settled. The minority appealed
to the synod, who referred the matter to the ensuing assembly.
Before the meeting of the assembly the judgment in the Auchterarder
case was affirmed in the House of Lords. The assembly remitted
the matter to their commission, with power to determine ; enjoin-
ing the presbytery, in the case of any change of circumstances, to
report to the commission. The commission instructed the presby-
tery to suspend farther proceedings till next assembly. On
minutes presented by Mr Edwards in the action of declarator,
imterim decrees were issued, to the effect that the continuance of
the refusal to take him on trials was to his hurt and prejudice,
illegal, in violation of duty, &c.; and likewise to the effect that
the presbytery were still bound 10 make trial of his qualifications
and admit him, &c. The presbytery, having these and other
documents before them, intimsted them to the commission of
assembly, in virtue of the direction by the previous assembly to
report any “ change of circumstances” to that body. They like-
wise reported that they felt themselves compelled to obey the de-
crees of the Court of Session. The presbytery then, by a majority,
appointed the trial of Mr Edwards to be proceeded with in ordinary
form. ‘The matter having been brought before the commission of
assembly, that body issued a deliverance purporting to suspend the
members of the presbytery who had acted as above, from their
ministerial functions, and instructed the other members of the
presbytery to take measures for the supply of ministerial services
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nounces that provision has been made by certain statutes
“ for securing to the church the exclusive right of examining

in their parishes. The commission farther granted warrant to in-
timate their resolutions to the individuals concerned, and appointed
certain ministers to preach in their churches on a specified Sabbath.

The majority of the presbytery presented a note of interdict and
suspension. The court granted interim interdict, in terms nar.
rower than those claimed by the note ; but prohibiting the intima-
tion of the sentence, and the use of the parish churches, church-
yards, or school-houses, for any of the purposes contemplated in
the deliverance of the commission. (Presbytery of Strathbogie,
20th January 1839.)

The court, in Fronouncing this interlocutor, ordered answers.
No answers were lodged, and the suspenders moved the Lord Ordi-
nary to grant interdict in the wider terms craved by the note. His
lordship simply continued the interdict in its restricted form, and
the suspenders reclaimed. The question came to be, whether the
court, in giving its remedy, was limited to the mere protection of
the persons of the suspenders, and of the churches and their ap-
purtenances, from interference on the part of unauthorized persons; -
or was on the other hand bound to look to the position of the ma-
jority of the presbytery as ministers of the Established Church,
who were entitled to be protected from attempts by other ministers
of the Establishment to perform their parochial duties without due
authority. The court adopted the latter alternative, and interdicted
the parties complained against ¢ from holding any meeting of the
presbytery of Strathbogie, for the purpose of supplying ministerial
services, or otherwise exercising the functions of the complainers
in their respective parishes, or otherwise acting on the foresaid sen-
tence and deliverance” of the commission. (Presbytery of Strath-
bogie, 14th February 1840.) The principle on which the court
proceeded was, that the church judicatories have a limited juris-
diction assigned them by law ; that in so far as they go beyond
these limits, their proceedings are illegal; and that it belongs
to the supreme court to protect parties wherever they can show
that they are in person or privilege liable to be affected by such
illegal proceedings. This decision, as bringing oyt the nature -
of the jurisdiction possessed by the supreme courts of law in rela-
tion to the church, is the most important of the series, in its refer-
ence to any disputes which may hereafter arise regarding the pro-
ceedings of the Established Church.

. The ensuing assembly confirmed the finding of the commission,
and amid a variety of other procedure, of new suspended the majo-
rity of the presbytery, instructed the commission to prepare a libel
against them, if they should continue to act contrary to the finding
of the assembly, and appointed certain persons a special commis-
sion to furnish the ordinances of religion to the parishes of the ma-
jority. (Ass. 1840, c. 12.) The court in this case granted interim
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and admitting any person who may be presented to a bene-
fice having cure, by the patron of such benefice.” The

interdict.in the-same manner as above, prohibiting interference with
the parochial churches and their appurtenances. (Cruickshank and
others suspenders, 11th June 1840.) This interdict, on being made
perpetual, was enlarged as above. (Cruickshank and others sus-
penders, 11th July 1840.)

In Mr Edwards’ action of declarator, as above mentioned, the
majority of the rresbytery having, in virtue of the resolution they
had adopted, declined defending the action, the minority appeared
and };,loeuded that the court had no jurisdiction to declare a presby-
tery bound to take a presentee on trials, and that the majority of
the presbytery, having been suspended by the church courts, were
barred from acting ; but the court repelled the defences, decerning
against the presbytery and the consenting majority. (Edwards ».
Cruickshank, 18th December 1840.) At the ensuing assembly of
1841, two sentences were pronounced, the one deposing those mem-
bers of the presbytery who had previously been suspended, the other
depriving Mr Edwards of his license as a probationer. The court,
at the application of the parties interested, granted interdicts against
these respective decisions being enforced. (29th May 1841, and
17th July 1841.)

In the ensuing election of members of the General Assembly, the
majority of the presbytery, being the persons to whow these sus-
pensions and depositions by the ecclesiastical courts and correspond-
ing interdicts by the Court of Session applied, elected one set of
persons to be commissioners to the assembly, and the minority
elected another. At the application of the former, the court granted
interdict against the latter taking their seats in the assembly. (Ma-
jority of Presbytery of Strathbogie v. the Minority, 27th May 1842.)
The majority raised an action of reduction and declarator, for the
reduction of the above sentences of the church courts in relation
to which the interdicts had been granted. The question was first
considered, and opinions taken on preliminary defences which denied
the jurisdiction of the court. It was found that the court had juris-
diction in the case. (Cruickshauk, ». Gordon, 10th March 1843.)
No farther proceedings were had in the case ; the General Assem-
bly of 1843 resolving that the suspensions and depositions were ab
#nstio null and void. (Acts Ass. 1843, p. 43.)

Case of Culsalmond.—On the occasion of this presentation, the
majority of the presbytery, for the purpose of ascertaining whether
a majority of the male heads in communion were prepared to dis-
sent, and with the view of avoiding a dispute if that should not
turn out to be the case, allowed the preliminary arrangements in
terms of the veto act to proceed under protest. A majority of the
male heads, however, dissenting, the'y sustained the call, and ad-
mitted and received the presentee. The minority of the presby-
tery complained to the commission of assembly, which interdicted
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statutes to which reference is made are the acts of the Scot-
tish Parliament, 1567, c. 7, and 1592, ¢. 114. By the for-
mer it was provided, “ that the examination and admission
of ministers within this realm be only in the power of the
kirk now openlic and publicly professed within the samin,
the presentation of laick patronage alwaies reserved to the
just and auncient patrones ;” and by the latter it was ordained,
that all presentations be directed to the respective presbyteries
which are to have the power of collation according to the
discipline of the kirk, ¢ provided the foresaids presbyteries
be bound and astricted to receive and admit whatsumever
qualified minister presented by his Majesty or laick patrones.”
Reference is next made to two acts of the British Parliament,
viz. 10 Anne, ¢. 12, commonly called the act for the restor-
ation of patronage, and 5 Geo. I. ¢. 29, for imposing the
oaths to the government on ministers and preachers. The
preamble then subsumes that “ it is expedient to remove
any doubt which may exist as to the powers and jurisdiction
of the church as by law established in Scotland in the matter
of collation, and as to the right of the church to decide that
no person be settled in any parish or benefice having cure,
against whom or whose settlement in such parish or benefice
there exists any just cause of exception” (§ 1).

~ It has to be observed, that the application of the act is
limited to “ parishes or benefices having cure.” This ex-
preSsion has reference to distinctions in church polity which
do not exist in this part of the island. There can be no
doubt, however, that the act embraces every clerical charge
connected with the establishment, and that the circumstance
of there being persons prepared to take advantage of the act,
would establish the requisite of the benefice having “ cure.”

and prohibited the presentee from officiating, and authorized the
majority of the presbytery to make provision for the duties of the
parish. A note of suspension and interdict was presented against
this decision, and the interdict was granted. (Middleton ». Ander-
son, 10th March 1842.)

In the General Assembly of 1843, the interim act and regula-
tions was not renewed, and the act on calls was rescinded, on the
ground that ‘¢ the same infringes on civil and patrimonial rights ;
with which, as the church has often declared, it is not competent
for its judicatories to intermeddle, as being matters incompetent
to them and not within their jurisdiction.” And it is ordained,
‘¢ that all the presbyteries of this church shall proceed henceforth
in the settlement of parishes, according to the practice which pre-
vailed previously to the passing of that act” (Ass. 1843, act 9).
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The method in which a presbytery is authorized to proceed
on a presentation being laid before it is thus defined.

Preaching and Intimation of Objections.—* It shall and
may be lawful for the presbytery, as part and as the com-
mencement of the proceedings in the examination and ad-
mission of the person so presented for the cure of that parish,
and of the trial of his gifts and qualities, to appoint him to
preach in the church of the said parish at such times as the
presbyterti may direct, or as may be directed by any regula-
tions of the General Assembly to that effect; and after the
presentee shall have preached in the parish church according
to the directions of the presbytery, the presbytery, or a com-
mittee of their number, shall meet, after due notice, at the
said church, and shall intimate that if any one or more pa-
rishioners being members of the congregation have any
objection to the individual so presented, in respect to his
ministerial gifts and qualities, either in general or with re-
ference to that particular parish, or any reason to state
against his settlement in that parish, and which objections or
reasons do not infer matter of charge against the presentee
to be prosecuted and followed out according to the forms and
discipline of the church, the presbytery are ready, either then
or at their next meeting, to receive the same in writing, or
to write down the same in their minutes in the form and
manmner which such parishioners may desire” (§ 1).

It has to be observed, that the first step in the procedure
under the act, the appointment of the presentee to preach, is
left entirely to the discretion of the presbytery. There is no
express power given to the higher church courts to legislate
in this matter, and it may be questioned whether they can,
by any imperative instructions, whether of a general char-
acter or in relation to any particular case, deprive a pres-
b of this discretion. In the case of the General Assem-

y passing an act rendering it compulsory on all presbyteries
to do that which is here left to their discretion, there is no
doubt that one of the rcasons for which the court protected
the presbytery of Strathbogie against the General Assembly
—that the latter body required the presbytery to do an
unlawful act—would not apply, because the supposed step
is specially made lawful by the present act. The act, how-
ever, distinctly invests the presbytery with the privilege of
a discretion, and it is questionable if any other power than
that of the legislature can deprive it of its discretion. With
regard to the times at which the presentee is to preach, if it
be determined that his admission is to be regulated by the
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act, the discretion of the presbytery may be superseded by
general instructions from the assembly.

It is difficult to say who are included under the term
“ parishioners being members of the congregation.” Perhaps
it would be held to include communicants solely.

Disposal of Objections— The objections or reasons afore-
said shall be fully considered and disposed of by the presby-
tery by whom they are to be cognosced and determined on
judicially, or shall be referred by the presbytery to the
superior judicatory of the church for decision, as-the pres-
bytery may see cause, the presentee and all parties having
interest being heard in either case on the same” (§ 2.)

The expression, “ objections or reasons aforesaid,” refers
to the definition in the previous section, which excludes
objections or reasons which “ infer matter of charge against
the presentee to be prosecuted and followed out according to
the forms and discipline of the church.” If any objection or
reason, therefore, of this character—such as a statement that
the presentee is'of immoral character—be proffered, it will
be illegal to receive and give effect to it.

It is in the option of the presbytery to “cognosce and
determine on judicially ” the objections or reasons, or to
refer them to a higher church judicatory. This option seems,
as to any controlling authority on the part of the assembly,
to be in the same position with that regarding the appoint-
ment to preach.

Cognizance of Objections, &c.—* The presbytery or other
judicatory of the church to whom the said objections or
reasons shall be stated or referred, as aforesaid, shall, in
cognoscing and determining on the same judicially, have
regard only to such objections and reasons so stated as are
personal to the presentee in regard to his ministerial gifts
and qualities, either in general or with respect to that par-
ticular parish, but shall be entitled to have regard to the
whole circumstances and condition of the parish, to the
spiritual welfare and edification of the people, and to the.
character and number of the persons by whom the said ob-
jections or reasons shall be preferred” (§ 2).

There i here an important limitation. The church court
can by the act have before them, as the materials for coming
to a judgment, only such objections and reasons “as are
personal to the presentee in regard to his ministerial gifts
and qualities, either in general, or with respect to that par-
ticular parish.,” It thus appears, that though the members
of the congregation may give in objections so wide as to.
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embrace “ any reason to state against” the presentee’s “ set=
tlement in that'parish,” none can be considered but such as
come within the above limited definition. If they go beyond
this limitation in receiving objections and reasons, and the
infringement be not. checked in the superior church courts, it
would appear that the recourse for a remedy must be to the
Court of Session. DBut see below as to the extent to which
this definition may be stretched.

Decision and Intimation.—* And if the presbytery or
other judicatory of the church shall come to the conclusion,
as their judgment on the whole matter, that the said objec-
tions or reasons, or any of them, are well founded, and that
in respect thereof the individual presented is not a qualified
and suitable person for the functions of the ministry in that
particular parish, and ought not to be settled in the same,
they shall pronounce a deliverance to that effect, and shall
set forth and specify in such deliverance the special ground
or grounds on which it is founded, and in respect of which
they find that the presentce is not qualified for that charge,
in which event they shall intimate their deliverance respect-
ing the presentee to the patron, who shall thercupon have
power to issue another presentation within the period of six
calendar months after the date of such deliverance if no
appeal shall be taken to a superior judicatory of the church,
or in the event of an appeal being taken to a superior judi-
catory of the church, then within six months after the date
of the judgment of the superior judicatory of the church
affirming the deliverance of the inferior judicatory of the
church or dismissing the appeal” (§ 2).

It is to be inferred from the terms of the act, that the same
procedure may be adopted in regard to a second, or any
number of successive presentations.

Procedure in Case of Objections Repelled.—* If the pres-
bytery or other judicatory of the church, after considering all
the objections aforesaid to the presentee, and all the reasons
stated against his settlement in that particular parish, shall
be satisfied, in the discharge of their functions and in the ex-
ercise of their authority and duty as ministers of the gospel
and as office-bearers in the church, that no good objections
against the individual, or no good reason against his settle-
ment has been stated as aforesaid, or that the objections and-
reasons stated are not truly founded in any objection personal
to the presentee in regard to his ministerial gifts and qualities,
either in general or with reference to that particular parish,
or arise from causeless prejudices, the said presbytery or
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other judicatory of the church shall repel the same, and,
subject to the right of appeal as hereinafter provided, shall
complete the further trials and examination of the presentee,
and, if found by them to be qualified for the ministry in that
parish, shall admit and receive him into the benefice as by
law provided " (§ 3).

There is here a qualification, which it is declared must
attend the decision of the members of a presbytery when they
repel objections. They must “ be satisfied in the discharge
of their functions, and in the exercise of their authority and
duty as ministers of the gospel,” &c. It does not appear,
however, that there are means of inquiring into the existence °
of this qualification, or of giving redress where it is wanting.
If it were alleged that a presbytery had exceeded the powers
given them by the act, in as far as some of the members
were not “satisfied in the discharge of their functions,” &ec.,
of the invalidity of the objections, but acted on some other
motive, it may be questioned, on analogy with the principles
on which the operations of inferior civil tribunals are opened
up, whether an inquiry would be allowed in relation to such
an allegation. If it were allowed, the question as one of fact
would have to go to a jury.

Limitation of the Power of Rejection.—*1It shall not be
lawful for any presbytery or other judicatory of the church to
reject any presentee upon the ground of any mere dissent or
dislike expressed by any part of the congregation of the
parish to which he is presented, and which dissent or dislike
shall not be founded upon objections or reasons to be fully
cognosced, judged of, and determined in the manner aforesaid
?y t)he said presbytery or other judicatory of the church”

§ 4).

The distinction must be kept in view between dissent or
dislike merely stated as such, and the tendering of formal
objections founded on the existence of dissent or dislike. It
is illegal for a presbytery to give effect to statements made
by parishioners, of their own dissent from the admission of
the presentee, or of their dislike towards him. It may be
questioned, however, whether the circumstance that a certain
number of the parishioners object to the presentee, or that he
is disliked in the parish, might not be admitted to be valid
objections by a presbytery, as coming within the terms “ such
objections and reasons as are personal to the presentee in re-
gard to his ministerial gifts and qualities, either in general,
or with reference to that particular parish.”

Appeal.—*“ It shall be in the power of the presentee,
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patron, or objectors, to appeal from any deliverance pronounced
as aforesaid, by the said presbytery acting within its com-
petency as a judicatory of the church, which appeal shall lie
exclusively to the superior judicatories of the church, ac-
cording to the forms and government of the Church of Scot-
land as by law established ” (§ 5).

It is to be observed, that the judgments from which an
appeal lies to the higher church courts, are those which the
presbytery has pronounced “ acting within its competency as
a judicatory of the church.” In relation to the privileges
conferred by it, the terms of the act limit the competency of
the presbytery as a judicatory of the church; wherever,
therefore, the ground of complaint is an infringement of the
act, the remedy will be in the Court of Session.

The last section of the act provides, that in cases where a
presentee has been rejected under the veto act, and another
presentee has been presented and admitted under the notion
that the veto act was law and the first presentee duly rejected,
no action is to lie in consequence of the settlement of the
second presentee, unless it have been begun before 1st May
1843.

CHAPTER 1IL
EccrLesiasticaL EDIFICEs AND THEIR APPURTENANCES.
Sect. 1.—Building and Repairing Churches.

TaE expense of repairing or rebuilding parish churches is
borne by the respective landed proprietors of the parishes
generally, in the proportion of their valued rents. Liferent-
crs are not liable.! Where a parish is partly town, partly
landward, the expense is divided proportionably to the real
rents of the houses and lands;? and where the town part of
the parish is within a royal burgh, the portion for which the
burgh is liable is in the first place chargeable against the
magistrates.> The question whether a new church is re-
quired, or the existing one should be repaired, is in the first
place decided (on the report of professional persons, and on
notice to the heritors) by the presbytery, whose decision is

' D. P. L. 8.~ Boswell v. Hamilton, 15th J une 1837.—* D. P. L. 10, 11,
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subject to review by the Court of Session.! The result of
the decisions on the subject is, that where the repair of the
church amounted to about half the expense of building a
new one, the former alternative was adopted; but that
where it excecded three-fourths, the latter was enforced.
In this case the presbytery may require an edifice which
will accommodate two-thirds of the parishioners above
twelve years of age, not excluding dissenters.? The presby-
tery are not entitled to insist on the enlargement of a church
which is in good repair ; but if it is in such a ruinous con-
dition that there will be little difference between the expense
of repairing it and that of building a new one, it would seem
that they are entitled to give the heritors the alternative of
repairing and enlarging, or of building a new church of the
legal dimensions.®> The heritors assess themselves for the
expense.?

Individual heritors, the presbytery, and the minister, have
recourse in the Court of Session against the proceedings of
the presbytery or heritors.® Heritors are entitled to repair
or rebuild a church, and to levy the requisite assessment,
without the intervention of the presbytery.f To transport a
church from one part of a parish to another, the consent of
three-fourths of the heritors, in point of value, is required ;
but parties having interest may oppose the measure in the
Teind Court, the authority of which must be obtained.”
‘Where parishes are divided or disjoined, according to the
acts for that purpose,® the erection and maintenance of the
church rests with the heritors in the same manner as that of
an ordinary parish church.? By the act of 1844, powers are
given to heirs of Entail, and other persons having limited
titles, to convey lands for the erection of churches and their
appurtenances.®

Additional Churches’ Act.—By 5th Geo. IV. ¢. 90, which
provides the sum of £50,000 for additional places of worship
in the Highlands and Islands, the commissioners appointed
for the purpose may erect a church, on the application of
any heritor or heritors to the extent of £100 scots valued
rent, the heritors undertaking to repair the church to the
extent of one per cent. on the cost, if the pew-rents (which
are likewise applicable to the repair of the minister'’s house,

' D. P. L. 14-16.—* Ibid. 18. Con. P. L. Sup. 30. et veq—2D. P, L.
25, 26.—* Ibid. 27.—° 1bid. 30.—& Boswell v. Portland, Sth December
1834.—7D. P. L. 32.—* Sce above, p. 100.—8 1707, ¢. 9. 7 & 8 Vict. c. 44.
~—27 & 8 Vict. c. 44, § 10.
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&c.)! are insufficient for the purpose. The heritors consult
with the presbytery regarding the district to be assigned to
the new charge, which, on their not agreeing, may be fixed
by the sheriff, so far as to constitute the foundation of a report
to the commissioners, who, on receiving it, may require
further information? By the act of 1844 for disjoining
parishes, the district attached to any such church may be
made a parish quoad sucra, and when this is done, the re-
pair and preservation of the fabric of the church fall on
the parties who would be liable if the church had been
built for a newly erected parish.®

Sect. 2.—Church Seats.

The area of the charch is divided among the heritors in
the proportion of their valued rents.* It is believed that
where the parish is partly landward, partly burgh, the
criterion of real value should be adopted, as in the expense
‘of building,—the community holding the portion meted out
to the town in the case of royal burghs.® The patron and
clergyman are entitled to family seats, and the heritors to
family seats (being part of their proportions of the area), of
which greater amount of area gives priority of choice ; and
the comununity of a burgh, when they have a share of the
area, are entitled to a seat for their magistrates.®

‘Where parties do not agree, a process of division may be
‘brought before the sheriff, whose decision may be reviewed
by the Court of Session.? An heritor’s portion of the area is
not his disposable property, but is attached to his lands, for
‘the use of their owner and tenants, and it will be proportion-
ably divided, if the lands become separated among different
owners.® In burghs the magistrates have the power of
letting the seats belonging to the community.? The magis-
trates cannot make the seats a source of revenue for the
ordinary purposes of the corporation. In the case where
this was laid down, it was held that where, as in the city of
Edinburgh, the practice is sanctioned by custom, the magis-
trates may levy a rent, to the extent to which the procecds may
be necessary for supporting the fabric of the church, for the
expense of repairs and alterations, and for a provision for the
celebration of worship, in so far as no other funds were ap-

15 Geo. IV. 0. 90, 88 4, 18.—* Ibid. 6.—°7 & 8 Vict, c. 44
—4D. P. L. 36— 1bid. 37. Con. P. L. Sup. 24.—9 D. P.
7 Ibid. 43.—®. Ibid. 45.—9 Ibid. 47.

88 14, 15.
L 38-41,—



120 RELIGIOUS INSTITUTIONS. [PART IV. CHAP. IIL

propriated for these purposes. It was found that the ministers’
stipends being otherwise provided for were not to be paid by
a levy of seat rents.! In the churches established in terms
of 5th Geo. IV. c. 90, the manner of letting the pews (the
rent of which must not exceed 2s. 6d. per sitting) is settled
by the heritors undertaking the repairs, and if they cannot
agree, by the commissioners, on the report of the sheriff.
The half-yearly rents are payable in advance.?

In the churches built and endowed under the act of 1844
for division of parishes, a portion of the sittings, to be fixed
by the sheriff, but not in any case exceeding a tenth, are to
be set apart as free to all comers. A portion not exceeding
a fifth is to be let at rents to be restricted by the presbytery,
and the remainder are to be let as the minister and those
liable for the stipend and repair of the church may agree.®

Sect. 3.—Churchyard.

The churchyard is, in the general case, shared among the
heritors, &c., for the interment of their families and tenants,
on the same principle as the area of the church; but no
actual division of the area is made farther than to the ex-

.tent of giving each heritor a family burying-place.* Except
in the case of heritors, families do not seem to acquire a dis-
tinct property in a particular portion of the churchyard from
the uninterrupted usage of burying their dead within its
limits.> The heritors have the management of the church-
yard, and the erection of tombstones, &c., is subject to their
approval® They have the burden of keeping the walls in
repaxz 7 The minister is entitled to the grass of the church-

ard.
Y Corporations or private individuals are entitled to establish
separate burying-places, holding them like other feudal pro-
perty, and letting or selling the right to interment in them.

SecT. 4.—Manses and Glebes.

Every parish minister, exeepting those of royal burghs,
with no landward district attached, is entitled to a manse
and glebe® even in the case where he and his predecessors
have been in use from time immemorial to receive a sum of

: Clap rton v. Ma.gnstrates of Edmburgh 14th July 1840.—2 §§ 19, 22.

-7 & 8 Vict. ¢. 44, § 9.—*D.P. L. 6 Ibid.—* Ibid. 73.—7 1597,
e. 232, D.P.L. 80 % Ibid. 83.—° Ibid. 101 102 Con. P. L. 349. Auld
v. Magistrates of Ayr, 13th June 1827, App. 2 W. & S. 600.
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money instead of them.! The legal extent of the glebe is
four acres arable, or sixteen “ soumes ” pasture land ;2 * and
the minister is farther entitled to grass for one horse and
two cows out of such church-lands as may be in the parish,
or to the sum of £20 scots annually.? The glebe is to be
taken from the “kirk-lands™ nearest to the church, if there
are any ; and if none, from any other commodious lands, the
proprietors of those set apart having relief against the other
proprietors.* An allowance is made by act of parliament, to
those ministers whose stipend is under £200, and who have
neither a manse nor a glebe, and to those whose stipend is
under £180 and who are deficient in the one or the other.’
If there is no manse in a parish where one may be legally
demanded, the presbytery are entitled to have half an acre as-
signed for the purpose, on which the heritors may be ordained
to erect a manse and offices, and lay out a garden.® The
decision of the presbytery is subject to review by the Court of
Session, as in the case of building a church.? (See Sect. 1.)
The expense of building a manse was formerly limited to
£1000 scots, but the medinm sum latterly admitted has been
about £1000 sterling? When the old manse admits of
proper repair, the Court of Session will not sanction the
erection of a newone.® The expense of building and repair-
ing manses is divided among the heritors, as in the case of
churches.® The state of the manse is generally taken into
consideration on the entry of the incumbent; and when, on
all requisites being fulfilled, the presbytery declare it ¢ a free
manse,” the burden of keeping it in repair is imposed on the
incumbent, in so far as respects “ ordinary current repairs
arising during his possession, but not for any general or ex-
traordinary repair rendered necessary by unavoidable decay
from lapse of time.””! It is generally understood that a
minister of a burgh-parish is not entitled to a manse, but
that he may have right to house-rent, from immemorial
custom in favour of his predecessors.’? If a minister is ex-
cluded from his manse during the time of repairing or re-
building, or while a decree of the presbytery in his favour,
and which is finally decided by the Court of Session in his
favour, has been opposed, he is entitled to manse rent.!?

'D. P. L. 105.—* 1592, ¢. 118 ; 1606, o. 7.—* A soume of grass is
considered to be as much as will pasture ten sheep or one cow ; but its
extent is regulated by the custom of the district (D. P. L. 117).—% 1663,
¢. 21.—41594, c. 202. Con.P. L. 371.—55 Geo. 1V. c. 72, & 2, 3.—
¢D. P. L. 1137 Con. P. L. 25421663, c. 21. D. P.'L. 146.— Con,
P. L. 295—'1663, ¢.21. D. P. L. 157.— D. P. L. 154. % Ibid. 162.—
13 Ibid. 163.

F
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" Where an incumbent bas possessed any subject as part of
his benefice for thirteen years, he does not require to prove
his title, which, however, may be disproved by any regular
title in favour of another person.! The minister has the un-
eontrolled agricultural management of his glebe, and he or
his representatives will be entitled to reap any crop sown
during his incumbency.? In working mines, cutting peats
for sale, &c., he is under the control of the heritors and
presbytery, who have to keep in view the permanent value
of the benefice. The incumbent cannot let his glebe on a
lease to last beyond his incumbency.?

CHAPTER 1V.
Texnps or TrrHES.

Sucr. 1.—Origin, Early History, and Division into Parsonage
ard Vicarage.

Trraes or Teinds, which are now a separate estate in land,
liable to the burden of providing stipends to the parish
clergy, were formerly drawn in kind, from the produce of the
land, of which they formed a tenth part. This was called
the Spirituality of benefices, from the divine origin attributed
to it ; while the landed property, with which the church was
liberally gifted, was termed the Temporality. According to the
ecclesiastical definition, tithe was demandable on grain, hay,
fruits, vegetables, and, in general, on all agricultural and
horticultural produce ; on the produce of fishings, and hunt-
ings; on coppicewood ; on the brood of animals; on labour
and on commerce.* 'With the exception, however, of the in-
stances in which vicarage-tithe became exigible, the exaction
was in practice limited to grain.® In the appropriation of
the tithe, it was at a very earlyperiod the practice to allocate
a portion of that arising from each parish on the bishops and
other dignified clergy.® In the twelfth and thirteenth cen-
turies, the exclusive right of the parish clergyman was at-
tempted to be enforced by several successive canons.”

1 D, P. L. 165.~2 Ibid. 174,~8 Ibid.—* Canons of Perth, 34-42.—% M. St.
ecxxxi.—* Selden on Tithes, ch. vi.—7 Con. on T. i. 26.
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Distinction of Parsonage and Vicarage.—The parish clergy-
man was designated parson, rector, presbyter, or clerk, and
his tithes were called parsonage or rectorial tithes. Vicar-
age-tithes came into existence in the following manner :—
It was usual to bestow benefices, not only on the secular or
parish clergy, but likewise on the regular or monastic; and
thus, by gift from the king, or other lay patron, confirmed by
the ecclesiastical authority, religious houses became entitled
to draw the tithes of benefices for their own use.! Similar
appropriations were likewise made to bishops, and a few to
chapters.? Those to whom the tithes were thus appropriated
held them under the condition of providing either in their
own persons, or by deputy, for the cure of souls; and it be-
came customary to appoint stipendiary assistants, called
vicars.® The salaries of these assistants were, in some cases,
completely dependent on the liberality of the proprietors of
the tithe; in others, the condition of the grant, or the eccle-
siastical authorities, recognised a fixed salary.* The small
tithes, as they were termed, were, at a. later period, either
revived or instituted for the support of the vicars, and the
relief of the proprietors of the parsonage teind. These were
termed vicarage teind, and by that designation they are still
distinguished.

The subjects of vicarage teind are in general calves, lambs,
wool, hay, eggs, fruit, milk, &c.® The chief practical dis-
tinction between the two is in this, that all lands are pre-
sumed to have been liable to pay parsonage tithes, and will
be so allocated on for ministers’ stipend, unless an exemption
can be proved, while vicarage tithe is only established by an
express custom in its favour, not relinquished by disuse for
forty years.” The latest instances in which vicarage tithe
has been modified on for ministers’ stipends have been to-
wards the end of last century.® The practice of drawing
it in kind has now almost entirely fallen into disuse, and
there will be very few instances (if any) in which there is
not a prescription against the levying of it. It may be said
to exist then solely as a nominal component part of the
stipends of those ministers whose predecessors got it com-
muted into an annual payment, or of the teinds valued in

old valuations, made when a titular drew the vicarage teind
in kind.

! Con. on T. i. 33-34.— Ibid. 59-61.—2 Ibid. 47.—*E. ii. 10, 12.—° Ibid.
~%Con.on T. i. 76. M. St. coxxx.~? E. ii. 10, 13.—3 Con. on T. ii. 116.



124 RELIGIOUS INSTITUTIONS. [ PART IV. CHAP. IV.

Sect. 2.—Changes following the Reformation.

At the approach of the Reformation much of the property
of the church was disposed of by the incumbents to laymen,
and the remainder, after that event, devolving on the crown
(with the exception of the benefices of the bishops) was
similarly bestowed, and afterwards erected into temporal
lordships, the propnetors of, which were called Lords of
Erection.! These proprietors were nominally burdened with
the support of the clergy by salaries modified out of a third
part of the benefices.?

Annezation—On the majority of James VI., all church
temporalities were annexed to the crown, except those in the
hands of hospitals, universities, schools, and clergymen
within burgh, patronages vested in laymen before the Refor-
mation, and the residences of prelates and commendators
who were lords of parliament. There are likewise several
specific exceptions.® - Whether the resumption extended to
all the temporalities which had been formerly gifted by the
crown, or merely included those in the hands of the church-
men, is doubtful ; and it is maintained that grants even to
laymen required and obtained special confirmation to except
them from the act.* The tithes belonging to parsonages and
vicarages were specially excepted, and this created a new
doubt whether those which had belonged to bishops and
religious houses were included. It is the general opinion of
lawyers that all teinds were excepted, and such was the view
adopted in practice.’®
" By this act the benefices of bishops were put at the dis-
posal of the crown. The episcopal establishment, after be-
coming extinct for a very short period, was restored in 1606,
when the act of annexation, in as far as it included them,
was repealed.® After being again abolished and restored,
the order was finally discontinued at the Revolution, when
without any special enactment their revenues were under-
stood to accresce to the crown, and their tithes became (as
will be described below) liable to ministers’ stipend.”

Sect. 8.—The Commissions and their Proceedings.

Meanwhile, in 1617, a commission was appointed to pro-

UE, 5,10, 18. _Con. on. T.i. 98, ef sag—* 1367, . 10 1587, 29
-4 8t. ii. 8, 35 ? 320, Con. on T. i. 102.—°St. 4i. 8, 9. E. ii. 10, 22.
Cou, on. T. i 03.—9 1606, ¢. 2. 7Con.onT1334
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vide the clergy with stipends, each from the tithes of his
own parish (for their former trifling provision was not gen-
erally located on any particular parish),limited to a maximum
of ten chalders of victual, or 1000 merks (£55, 11s. 1}d.
sterling), and to a minimum of five chalders of victual, or
500 merks (£27, 15s. 64d. sterling).! King Charles, soon
after his accession in 1625, issued, without the intervention
of parliament, a revocation of all appropriations of church
-property, of whatever description, which had been made
during the two preceding reigns.?

The powerful barons, who had come into possession of the
church property, appeared to menace resistance. The king
threatened to try his right of revocation in a court of law,
and raised a summons of reduction for that purpose. Some
of the nobles showed a desire to compromise, which was met
by the crown. A commission was appointed in 1627, which
was instructed not to interfere with the heritable rights to
church lands which had been confirmed to their new pro-
prietors, farther than to the effect of securing the superiority
to his majesty, and to receive surrender of the tithes of those
who should put them willingly at the disposal of the king
without being compelled to do so by course of law.?

The Submissions.—In consequence of this alternative, four
“ submissions” were made into the hands of the king by four
different bodies, who accepted of his majesty’s arbitration,
viz. the lords of erection and landholders, the bishops and
clergy, the royal burghs, and certain tacksmen and others
having incidental right to teinds.* The consequence of the
respective decreets arbitral which he pronounced was,—the
establishment of valuations of tithes, and sales of them to the
proprietors of the land, so that the produce might not be
subject to division between the owner of the lands and the
owner of the teinds,—and their appropriation as a fund liable
to their utmost extent for ministers’ stipend.

To facilitate the inquiry into the value of teinds, sub-
commissioners were appointed, whosé duty it was to visit
the several parishes, and to report to the high commis-
sioners.> Some of their reports were sanctioned when made ;
others have been brought forward for approval at later
periods.

The Court of Session.—The commission was continued
from time to time, till the period of the Union, when its

. 11617, c. 3.—* Forbes on Tithes, 258. Con.onT.i. 132.—3 Forbes, 263.
Con. on . Ap. xl.—* Con. on T. i. 135.—5 1633, o, 19,
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powers and authority were vested in the Judges of the Court
of Session.! The tribunal so constituted is called the Court
of Commission of Teinds. It has lately been empowered to
divide its jurisdiction into two parts ; the one simply judicial,
for deciding in matters of right, to which the form of pro-
cess of the Court of Session has been adapted; the other
ministerial or discretionary, for the fixing of valuations,
modifications, &c., with a form adapted to the purpose.?

General View.—At the period when the operation of the
first commission commenced, tithes were in general in one or
other of the following situations: 1s¢t, Held by bishops and
other dignified clergy; these became afterwards annexed to
the crown. 2d, In the hands of the parsons or vicars who
served the cure. 3d, In the hands of colleges, schools, hos-
pitals, &ec. 4th, In the hands of the crown. 5th, In the hands
of lay titulars, the representatives of the lords of erection.
A portion only of these tithes was drawn in kind. On some
occasions the person entitled to them took a composition in
kind, in others in money, by letting them on tack to the
proprietor; and in other cases they were let on tack to third
parties. '

Present Results.—It may be stated in farther elucidation
of the subject, that the state of tithes, in consequence
of the proceedings of the commissions, is as follows :—The
greater part have been bought up by the proprietors of the
respective lands, after stipends have been modified to the
ministers, and are held by these proprietors under the burden
of augmenting the ministers’ stipends to the extent of their
value; in other words, there are in these cases no tithes, but
part of the rent of the proprietors constitutes ministers’
stipend, and a certain additional part is liable to augmenta-
tion of stipend. A part is still in the hands of titulars, also
liable to ministers’ stipend and augmentation, and no longer
drawn in kind, but paid by the proprietor of the ground
according to valuation ; if any such tithes remain unvalued,
they are compounded for. The bishops’ tithes are in the
hands of the crown, liable to augmentation of stipend. The
tithes which remained in the hands of the clergymen of
parishes still belong to them, but are commuted, and those
in the hands of colleges, hospitals, &c., have generally been
valued, and paid by composition, but have not been sold to
the proprietors of the lands.

1 1689, c. 30; 1693, c. 23; 1707, ¢. 9.—% 6 Geo. IV. c. 120, § 54. A.S.
12th November 1825.
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. SEcT. 4.— Valuations.

The two objects of the issuing of the commissions above
mentioned, were, to allow heritors to have the tithes of their
estates commuted into a money payment, which might be
redeemed by them, and to afford sufficient stipends to the
clergy. The first step was the valuation. When tithes were
{et to the proprietor of the land for a certain rent—in other
words, when he payed a composition for them—their exact
amount eould not be ascertained. In such cases their value
must be calculated at one-fifth of the rent.! Where they
have been drawn in kind, the practice (as sanctioned by the
decreets arbitral) has been to strike the average annual
amount during seven years, deducting one-fifth for “ the
king's ease.”> Where the amount of the rent without the
tithe has been proved, but it has been found impossible to
prove the amount of tithe, or if the titular has not appeared,
one-fourth of the former was taken as the value of the latter.
‘Where the titular proved the value of the tithe, the landlord
might in return prove the value of the rent received by him,
and in case of a discrepancy the two were added, and a fifth
deducted as tithe4 This plan was adopted in a late decision
won the import of an old valuation by the sub~commissioners.®

Valuations in later times have generally been made en-
tirely from the fifth of the rents. When the lands are let,
the rent actually paid is the criterion, and though it may be
proved to be insufficient, the landlord is not deprived of this
partial berefit from its inadequaey.”

Actual Rent—The rent actually payable for the year when
the proof is led is the rule. A lease granted for an advanced
rent, but the term of which has not commenced, cannot be
founded on® Where a grassum is paid, it must be divided
by the years of the lease, and the quotient added to the rent,
unless it be shown “ that the old rent was kept up, and that
grassums were in use to be paid formerly for the lands.”?
All summonses of valuation must now set forth the rent
paid, if the lands are under lease; if they are not under
{ease, the rent that would be obtained for them on leases for
nineteen years, if arable, or arable and pasture, and eleven
years if pasture alone.!’

11633, ¢. 17. Con. on T. i. 161.—* Con. on T. i. 166-179.—® Mutter
©. Heritors of Dumfries, 25th June 1777. M. Teinds, i. App. 2, M. St.
cexxxiv.—* Con. on T. A;.)p. Ixiii.—* Locality of Crieff, 9th December
1812. Con. on T. i. 173.—* Ibid. 185, et seg. M. St. coxxxiv.—7 Ibid.—

8Con.on T. i. 188.—* Ibid. 187. M. St. coxxxiv. Baillie ». Douglas,
15th December 1730. M. 15738.—° A. S. 12th November 1825, § 4.




128 RELIGIOUS INSTITUTIONS. [PART IV. CHAP. IV.

Sect. 5.— Deductions in Valuations.

Farm produce being the original subject liable to tithe, in
estimating the rents on estates, such portions as are not pro-
perly farm rents, will be deducted. The rents of minerals,
mills, gardens, orchards, &c. are so deducted* Where a
cumulo rent is payable for lands and fishings, the propor-
tion payable for the lands only is to be estimated.? Where
‘part of the rent is for the use of a moss, the produce of which
18 to be sold, a deduction is made ;3 but it is otherwise where
the tenant is merely allowed the personal use of 2 moss.*

Improvements.—In the case of extraordinary improve-
ments, beyond the ordinary range of good husbandry, a de-
duction will be admitted ;> but none was allowed for lime,
shells, and marl, laid on the lands.® The practice is to limit
the claim to improvements within seven years of the com-
mencement of the process.” Productive land brought into
existence, as by draining a loch, is not titheable.® The por-
tion of the rent paid for farm-houses, barns, &c. is not de-
ducted, as these are employed in the production of the crop ;°
nor are even supernumerary tenements of this description
admitted to consideration.’ But where a landlord had un-
‘dertaken to keep the tenant's houses in repair, he was al-
lowed a deduction. In the north a deduction was not
-allowed for malt barns and kilns, because they were part of
the ordinary accommodation given in the district.!®

The right to take lime from a quarry belonging to the
landlord, has not been viewed as a ground for proportionally
diminishing the estimate ;'3 but it has been otherwise where
the landlord has come under an obligation to furnish a con-
siderable quantity of lime or marl, or to sell it at a reduced
price.l  Personal services and poultry are not estimated in
the rent; but it has been held that should an unusual quan-
tity of fowls appear on a rental, so as to leave a presumption
of fraud, a portion would be estimated.”> Where the tenant
became bound to pay the land-tax, although his rent was
thus diminished by his engagement to pay what is generally

! Con. on T.i. 196, M. St. cexxxii.—* Watson v. Heritors of North-
mayine, 7th Mareh 1821.—® Heritors of Calder v. University of Glasgow.
11th December 1734, M. 15739.—* Con. on T. i. 198.—* Ibid.—¢ Earl of
Selkirk v, Officers of State, 8th December 1802, F. C.—7 Con. on T. i. 199.
—8 Ibid.—9 Ibid. 196.—1° Earl of Selkirk, as above.—!! Skene v. King’s
College, 16th February 1737. El Teinds, No. 5.—¥ Ibid.—'® Kincaid v.
York uildin}g Company, 26th June 1771, M. 15756.—4 Scott v. St Mary’s
?;35112 ® 5{35174 ;brua.ry 806.—1* Adam v, Heritors of Cushney, 15th July

y M. 3
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paid by the landlord, it was not allowed to be added to the
“rent.!
Sect. 6.—Procedure in Valuations.

A process may either be raised for an original valuation,
or for approbation of a sub-valuation (viz. a valuation by
the sub-commissioners before the Union), if any such is in
existence. These do not prescribe by not being acted on,
and may be appealed to at any time.? Thus we find in 1834
“a sub-valuation of the year 1629, confirmed by the Court of
Session as commissioners of teinds.® Where the actual pay-
ment has for a track of time exceeded the subvaluation, the
latter will be held as relinquished.

Parties—The parties to a valuation are the titular, and
(if the tithe has been let to a person not the proprietor of the
land) his tacksman, the heritor, and the minister.> The per-
son who pursues the action (generally the heritor) must ¢ite
the others. In case of their not appearing, they have the
same remedy as in decrees in absence in ordinary actions.®
Where the reports of sub-commissioners are to be approved
of, though they do not bear that the minister was cited, or
had appeared, this will be presumed, especially where a pro-
curator for the presbytery has appeared, as.is frequently the
case.” No extrajudicial arrangement as to the value of the
tithe can affect the right of the minister, though his prede-
cessor should have been a party to it, as the rights of the
incumbent, for the time being, can be restricted by nothing
‘but the decree of a competent court. 8

The valuation is in the same representative of value as the
rent. Victual or grain rents being at one time common,
-victual valuations were of course frequent; they are now
almost entirely in money.® Where the proprietor has a tack
of his tithes, or, in other words, pays a composition to the
titular, his tithes may still be valued; but during the cur-
rency of the lease he will have to pay the tack-duty.®
Where a piece of property of which the tithe is valued, be-
comes separated among different proprietors, the valued
tithe will be divided in proportion with the valued rent, if it
‘has been split, if not, in proportion with the real rent.!

} Baillie v. Duke of Douglas, 2d December 1780, M. 15738.—* Con. on
T.i. 242. Thomson v. Galloway, 20th July 1763, M. 10687.—* Thomson,
18th June 1834.—* Somerville v. Lauderdale, 4th August 1773, M. 15764..—
8 Con. on. T. i. 276, 280.—° A. S. 12th November 1825.—7 Erskine v.-Bal-
four, 7th March 1798, M. 15772.—8 Knox v. Heritors of Slamannan, 23d
June 1773, M. 14809.—° Con. on T. i. 217.—1° Ibid. 221.—'! Ibid. 222‘2.
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The minister has seldom an interest to pursue a process
of valuation, and the practice is not usual, except for the
purpose of showing that all the free tithes are exhausted, in
order that he may claim the bounty on the holders of small
stipends, by 50th Geo. III. ¢. 84.! (See Sect. 8.)

Secr. 7.—Sale.

After teinds have been valued, the heritor may, at any
time, insist on purchasing them, or paying the value of the
annuity in a slump sum. The following tithes, though they
may be valued, cannot be sold. 1st, Those which belonged
to bishops, and are now in the hands of the crown, so long
as they remain so appropriated. 2d, Those applied to pious
uses, whether mortified or in the hands of burghs, 3d, Those
belonging to colleges and hospitals. 4th, Those which have
})een reserved, like a feu-duty, by an heritor in a sale of his
ands.? .

The price which the heritor may have to pay depends on
the position of the person who possesses the tithes. Titu-
larg, or those who have special titles to the tithes, must sell
at nine years’' purchase®> Where there is no titular, the
patron has the right to tithes; but he must sell them to the
heritor at six years' purchase.* When the heritor raises a
process of sale, the proprietor of the tithe, if he demand nine
years’ purchase, must produce a special title; the clause
“ Decimis quam rectoriis quam vicariis earundem,” common
to the titles of patrons, is insufficient® Where tithes are
entailed, a sale may still be enforced, the price being vested
in terms of the entail® The minister has rarely an interest
in a sale, and seldom becomes a party, though he is gen-
erally cited.” It is usual for the parties to agree extrajudi-
cially to such a contract of sale as the court would enforce.?

Annuity.—In thedecreets arbitral pronounced by Charles L,
a claim was made for an annuity to his majesty from tithes,
which was fixed at six per cent.® This right is said to have
been resigned by the crown in 1674.!° It afterwards became
the practice to consider it resigned in favour of the heritor,
and in the sale of tithes, six per cent. iz deducted at the pre-
sent day.!

The sum, then, which is to be multiplied by nine (or six

! Con. on T, i. 277.—* 1693, ¢. 23.—2 1633, ¢. 17.—* 1690, ¢. 23.—* An-
nandale o. Irving, 4th December 1748, M. 15661.—¢ Con. on T. i. 317.—
7 Ibid. 319.—* Ibid. 320.—* 1633, 0. 16.—'° Con. on T. i. 271.—"* Ibid. 316.
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as the case may be), is the amount of the annual tithe, de~
ducting, first, the stipend payable to the minister; and,
second, six per cent. of the remainder.! The heritor obtains
the tithe as the titular held it, with the burden of augment-
ing the minister's stipend.

Sect. 8.— Stipends.

It has already been stated that the commissioners ap-
pointed in 1617, and their successors, were empowered to
modify stipends to the clergy from the tithes of their parishes.
The minimum of 500 merks, or five chalders of victual, was,
in 1649, raised to a minimum of eight chalders, or to three
chalders and money for the other five, at a conversion not
exceeding £100 scots, or beneath 100 merks for each chal-
der;? and previous to that time a practice had arisen (au-
thorized by another rescinded act) of modifying & sum to
meet the expense of communion elements.?

Augmentations.—With some hesitation, the plan of aug-
menting stipends which had once been modified, was intro-
duced, and was at first confined to those which were below
the minimum, or in which the modification was collusive.4
1t afterwards became the practice (after considerable discus-
sion) to grant second augmentations “ according to the state
of matters at the time, and the merits of each particular case,
notwithstanding a former augmentation since the institution
of the court.”* In 1808 the matter was regulated by act
of parliament, by which no stipend can be augmented until
the Lapse of twenty years from any previous augmenta-
tion.

Whatever may have been the medium of payment of any
stipend, when augmented it must be wholly modified in
victual, unless it be necessary, from the state of the teinds,
or for the interest of the benefice, or on account of the pro=
duce in which the tithe has been paid, that a part should be
modified in money, or some produce other than victual’ In
converting the money into victual, the average of the fiars
for the previous seven years is to be taken as the medium.®
The minister is not to receive his stipend so modified in kind,
but to be paid the value of it according to the highest fiar
prices of each year® The minister is the proper pursuer of

' See form, Con. on T. i. 316.——* Rescinded act, 14th March 1649, o, 45,
—3 Con, on T i. 861.—* Ibid. 402.—* Ibid. Ap. No, oxx.— 48 Geo, 111,
©. 138, § 2—~7 Ibid. § 8.—° Ibid. § 9.-° Lbid. & 11,13
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an augmentation; but to prevent collusion, he must cite,
besides the heritors, the moderator and clerk of the presby-
tery.!

l.gmall Livings.—In 1810, an act was passed for augment-
ing small livings, by which £10,000 annually was set apart
from the revenue for the purpose of raising all stipends to
£150 respectively, where the tithes of the parish do not pro-
vide that sum.2 The receipts and other documents used in
the practice of these augmentations are exempt from stamp-
duty.’

V}\,fhere the stipend modified exhausts the tithe, it must be
paid by the fiars, as above, and not in kind.* The heritors
may, however, surrender the whole tithe to the minister, and
in such a case it seems to be the opinion that the minister
is-not entitled to the fiars’ commutation.® No over-payment
to the minister for any length of time can preclude an heri-
tor from surrendering his tithes, as they are valued ;¢ though
a right to a higher payment may be acquired by the minister
by prescription on an apparent title, such as a decree of lo-
cality.” Augmentations are not so readily granted from the
tithes of colleges, even in their turn (see Sect. 11.), as from
those of heritors.¥ .

SecT. 9.—Procedure in Augmentation.

The minister cites the heritors, titular, and all having in-
terest in the tithe, by the precentor giving public notice from
his desk of the raising of the summons six weeks before it
is called in court, by a notice affixed to the church-doer, by a
messenger-at-arms, and by certain advertisements.® If the
king is titular, the officers of state must be cited. The cita-
tion to the moderator and clerk of the presbytery is suffi-
ciently given by letter.!® The pursuer must set forth in a
note lodged with the clerk of court, the amount and nature
of his stipend, with the amount of money for communion
elements, and give a rental of the parish (distinguishing the
rent of each heritor) and a statement of the size of the parish,
and the number of inhabitants.!! If the tithes have not been
valued, a valuation will accompany the process, a fifth part
of the proved rental being separated as tithe.!?

! 48 Geo. III. c. 138, § 17.—2 50 Geo. IIL. c. 84, §§ 1, 3.—2 Ibid. § 22.—
4 Smith v. Duke of Portland, 22d June 1814.—* M. St. cexxxix. n. on
T. i. 430.—° Baird v. Minister of Polmont, 3d July 1832.—7 Locality of
Madderty, 9th July 1817.—2 Con. on T. i. 448,—° A. S. 5th July 1809,.
§ L.—'01Ibid.—" A, S. 1809, § 2 ; 1825, § 28.—'® Con. on T. i. 457.
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Amount.—The extent of augmentations is a matter left to
the discretion of the court, on a due consideration of all
relative circumstances. “ In fixing the amount of the aug-
mentation, the court first inquires into the state of the teinds
of the parish, and how much remains unexhausted over and
above the old stipend. This being the only fund out of
which the court can augment, the augmentation must be in
some measure regulated by the extent of that fund. . . .
Next to the amount of the unexhausted teind, the court re-
gards the size and population of the parish, the labour of
the charge, and the price of provisions. The rental of the
lands of the parish, even where the teinds of the parish have
been valued, is also regarded as a circumstance proper to be
looked into, because it affords some criterion to judge of the
general state of the parish, and the ability of the heritors to
pay stipend.”! It would appear that the extent of & glebe
will affect an augmentation, and land enjoyed as a benefice
undoubtedly does so.2

A second minister, appointed b;' a private arrangement,
cannot pursuefor an augmentation,” unless the old commission
have awarded him tithes in place of his salary.* An assist-
ant minister, or an assistant and successor, has no. title to
pursue for an augmentation.®

Sect. 10.—Payment of Stipend.

The title of the minister of a parish consists in two steps,
presentation to the benefice, and collation to the spiritual
office. (See Chap. I1.) No stipend is due until the colla-
tion have taken place, and a payment before that event will
not relieve the heritors from.a subsequent claim.6 Collation
will not entitle to stipend without presentation, and so where
a presbytery having rejected a presentation, and themselves
exercised the right jure devoluto, the first presentation was
sustained, the person so inducted had no right to stipend.?
The stipend continues to be due to the minister, though he
should be suspended, until his connexion with the parish be
terminated by his death or deposition® When a minister
obtains an augmentation, he is held entitled to the legal
interest on the arrears of the augmented stipend, from the

! Con. on T.1i. 415.—2 Ibid. 419-421.—2 Marshall ». Town of Kirkecaldy,
7th July 1738, M. 14795.—* Fairnie ». Heritors of Dunfermline, 14th June
1749, M. 14796.—° Shaw v. Heritors of Roberton, 29th January 1806,
M. Stipend, Ap. No. 5—° Con. on T. ii, 84.—7 Cochran v, Stoddart, 26th
June 1751, M. 9951.—8 Campbell v. M‘Dopald, 26th Feb, 1741, M. 14795.
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charge on the decree of modification.! Where heritors of a
parish fell into arrear in paying their victual stipends, and
proposed to account for it in the fiars’ prices of the respective
years for which it was due, the court found the minister
entitled to the market-price, which was higher.?

Terms.—Whitsunday and Michaelmas are the two terms
of payment of stipend. If the incumbent be admitted before
‘Whitsunday, he is entitled to the whole year’s stipend, and
if his interest cease before that term, he has no claim to any
part of it. If he is admitted between Whitsunday and
Michaelmas, he is entitled 'to a half-year’s stipend. If his
interest cease between these terms, he or his executors have
right to a half-year's stipend, and if it cease after Michaelmas,
to the whole year’s stipend.?

. Ann.—A sum equivalent to half a year's stipend is due to
the executors of a minister deceasing, in name of Annat or
Ann. It is added to the sum otherwise due to him, so that
if the minister outlive Whitsunday he will have half the
year's stipend, and his executors will have the other half as
ann; if he outlive Michaelmas he will have the whole year’s
stipend, and the executors will have an additional half-year’s
as ann.* The widow gets one-half of the ann, and the
children or other nearest of kin the other, the whole passing
to the nearest of kin when there is no widow.® It does not
require Confirmation, cannot be gifted away by the minister,
and is not attachable by his creditors.®

Secr. 11.—Locality.

The process of locality is the form by which, on a stipend
being modified, it is proportioned among the various persons
liable to pay it from their holding tithe. “ Every interlocu-
tor of modification contains a remit to a Lord Ordinary to
prepare a locality ; and the first step taken by the Lord
Ordinary is to appoint the heritors, or their agents, to meet
and choose a person to be suggested to the Lord Ordinary
as common agent. After'a common agent has been thus
named, and his nomination has been approved of by the
Lord Ordinary, it is his duty to attend to the general inte-
rest of the heritors, as a body, and to the rights of the mini-~
ster. Under his superintendence a scheme of locality is
made up, whereby the heritors are located upon, agreeably

K Anderson o. Urqubart, 31st January 1805, M. 14836.—® Wright v.
Binning, 8th December 1801, M. 14833.—8 1673, c. 13.—$ 1672, 0. 13. E.
ii. 10, 66.—* E. ii. 10, 67. Corrected by Ivory, n. 316.—° E. ii. 10, 68.
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to what is conceived to be their respective rights. When
this scheme is objected to by any.of the heritors, the com-
mon agent answers the objections in name of the other
heritors, and in that capacity conducts the litigation, and all
other questions of the same kind, until they are finally ter-
minated. The Lord Ordinary, to whom the cause has bee