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PREFACE TO FIRST EDITION.

This Abridgment was prepared for the use of the pupils of The Sprague
Correspondence School of Law, and was made with special reference to
the needs of persons who are entering upon the study of the law, and of
such as are reviewingithe Commentaries.

The plan has been to omit the greater part of the obsolete, historical,
and argumentative matter; to print in type smaller than that of the text,
comments upon such matter as is omitted, or brief statements of such
matter ; to separate and emphasize the divisions of the text by “side heads;”
and to give synopses where it is important that the student should have
a condensed and connected view,of the book, chapter or section. A short
life of Sir William Blackstone precedes the text, and translations of the
Latin and French occurring in the text, a short blbllography of the Com-
mentaries, and a table of the important dates in the history of English
Law follow it.

Wiriam C. SPraGUE.

DerrotT, MICcH., May 1st, 1802.




Life of Sir William Blackstone.

Sir William Blackstone was born at Cheapside, Parish of St.
Michael le Querne, July 10, 1723. He died at Wallingford, Feb-
ruary 14, 1780. His father, Charles Blackstone, citizen and silk
man of London, died before he was born, and he lost his mother
at the early age of eleven. He was thus thrown upon the care
of his maternal uncle, Dr. Thomas Bigg, an eminent surgeon of
London.

In 1730, William, then about seven years old, was put to
school at the Charter House; and in 1735 was, by the nomination
of Sir Robert Walpole, admitted as a scholar upon its foundation.
He is said to have been studious and exemplary in his habits and
to have gained the favor of his masters. At the age of fifteen he
was at the head of the school, and was thought sufficiently ad-
vanced to be removed to the University ; and he was accordingly
entered a commoner at Pembroke College, in Oxford, on the 30th
of November, 1738. He was, however, allowed to remain at school
until after the 12th of December, the anniversary commemoration
of the foundation of the Charter House, in order that he might
deliver the customary oration in honor of Richard Sutton—by
which he gained great applause.

Having chosen the profession of the law, he was, on the 20th
of November, 1741, being then eighteen, entered in the Middle
Temple. Blackstone had given considerable attention to literature,
and had produced verses of some merit, but now, recognizing that
“the law is a jealous mistress,” he determined to become one of
her most assiduous devotees, and wrote “A Lawyer’s Farewell to
His Music,” in which he gave utterance to the regret with which
he abandoned the pleasing pursuits of youth for severer studies.

The course at the Temple was very loose and crude, and we
are not told under whose advice or by whose direction Blackstone
pursued his studies, but we may conjecture that he began with
Finch, and then waded through the mazes of Coke upon Littleton,
Bracton, Glanvil, Fleta, and the reports. Chief Justice Sharswood
said: “The young student little thought that, in the design of
Providence, he was the engineer sclected to make a new road
through this wild and almost impassable country, and that he
would do so with so much skill and judgment, and at the same
time adorn its sides and environs with so green and rich a land-
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scape, as to convert the journey from a wearisome toil to an at-

tractive pleasure. For, almost a century the Commentaries have

been the first book of the student of law ; and whatever criticisms

hdve been or may be made upon their learning or accuracy, the

fact is that no lawyer fails to make them a part of his course of
study sooner or later.”

. Previous to his call to the bar, Blackstone had removed from
Pembroke to All Souls, and in June, 1744, had become a fellow of
the latter college. In 1745, he graduated Bachelor of Civil Law,
and on November 28, 1746, he was called to the bar.

After his admission to the bar he was destined to undergo a
long and trying novitiate. He was little known in Westminster
Hall. As an advocate he was not a success. He had neither a
graceful delivery; nor good flow of words; nor powerful friends
—s0 necessary in those days. From 1746 to 1760 he only reports
himself to have been engaged in two cases, and those are so unim-
portant that they are mentioned in no other report book.

Blackstone attempted to improve this period of professional
idleness by broader studies; but, at the same time, hope so long
deferred made his heart sick, and it was noticed that though from
his call to the bar until Michaelmas term, 1750, he regularly
attended the Court of King's Bench and took notes of cases, his
diligence relaxed, and latterly he noted only the cases concerning
the universities, in whose affairs he was always deeply interested.
This interest caused him to spend much time at Oxford, and he
was elected bursar of his college, in which position he rendered
great service. In May, 1749, as a small reward for these services,
he was appointed steward of their manors; and in the same year he
was elected Recorder of the Borough of Wallingford, in Berk-
shire. On the 26th of April, 1750, he was made Doctor of Civil
Law, and thereby became a member of the convocation.

It was about the year 1750 that Blackstone first began to plan
his lectures on the Laws of England. Despairing of success at the
bar he determined to confine himself to his fellowship and an
academical life, continuing the practice of his profession as pro-
vincial counsel. In Michaelmas term, 1753, he delivered his first
course at Oxford, which was numerously attended. Nor did the
interest flag. In 1754 he found it worth while, from the number
attending, to publish his Analysis of the Laws of England, for the
use of his hearers.

In July, 1755, he was appointed to another office, that of a
delegate of the Clarendon Press. Here again he rendered valu-
able services. In 1757 he was elected into Queen’s College.

Mr. Viner having bequeathed to the University of Oxford a
considerable sum of money and the copyright of his Abridgment
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of Law, for the purpose of founding a professorship of Common
Law, Blackstone was, on October 20th, 1758, unanimously elected
first Vinerian professor. On the 25th of that month he delivered
his introductory lecture on the study of law. His lectures soon
became celebrated throughout the Kingdom, and he was requested
to read them to the Prince of Wales, but declined the honor.

In 1756 he resumed his attendance at Westminster, showing
himself in court at each Michaelmas and Hilary term, doubtless
for the purpose of making himself known, but he does not record
that he was engaged in any cause.

In June, 1759, he resigned his offices of Assessor in the Vice-
Chancellor’s Court and Steward of All Souls’ manors, and came to
reside in the Temple. But it does not seem that he ever acquired
much celebrity as an advocate. His principal practice was as
chamber counsel, and in that capacity he commanded the notice
and regard of bench and bar, being invited by Lord Chief Justice
VlVilles and Mr. Justice Bathurst to take the coif, which he de-
clined.

In 1761 he was offered, but declined, the appointment of Chief
Justice of the Common Pleas for Ireland. In March of the same
year he was returned to Parliament for Hindon, and became a
King’s counsel. In May he was married to Sarah Clitherow,
daughter of James Clitherow. This vacated the ‘fellowship at All
Souls, and in July he was appointed Principal of New Inn Hall. In
1762 he collected and published several of his pieces under the
title of “Law Tracts.” In 1763 he was appointed Solicitor General
to the Queen, and elected Bencher in the Middle Temple. In 1765
appeared the first volume of the Commentaries—twelve years
after the first delivery of his lectures, and the other three volumes
appeared in the course of the four succeeding years. In 1766 he re-
signed the Vinerian professorship and also the Principality of
New Inn Hall. In 1768 he was elected to Parliament for the Bor-
ough of Westbury, and his part in the debates relative to the elec-
tion of John Wilkes drew upon him the caustic sarcasms of Junius.

In 1770 he was offered the Solicitor Generalship. He declined
this, but accepted the position of a Judge of the Common Pleas.
He exchanged places, however, with Mr. Justice Yates, taking that
gentleman’s seat as Judge of the King’s Bench and receiving the
honor of Knighthood. On Sir Joseph Yates’ death shortly after,
Blackstone again became a Judge of the Common Pleas. Here he
maintained the high reputation he had previously acquired by his
performance of his duties on the bench. Several of his judgments
are very elaborate and upon difficult and important questions, and
they display to great advantage his ability and research. During
Blackstone’s time the Court of Common Pleas differed in opinion
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upon two cases only. In both he dissented, and in both he was
sustained by the King’s Bench and the House of Lords.

Shortly after his marriage he purchased a villa, called Priory
Place, near Wallingford, and became one of the most active and
public spirited of citizens. He was associated with John Howard
in his efforts for prison reform, and in conjunction with him ex-
erted himself to procure an act of Parliament for the establish-
ment of Penitentiary Houses near London, in which they were
successful. He also indulged in literary labors to some extent.

He was not, however, long permitted to enjoy this life of
quiet usefulness and honor. Sedentary habits, never conducive to
health, worked their natural results upon him, and after a short
illness, he died, February 14th, 1780, and was buried in St. Peter’s
Church, Wallingford.

Probably no man has so thoroughly perpetuated his name in
legal history. How great was his work we may conjecture, when
we remember that, after the lapse of more than a century, the
Commentaries is still the only book that is with entire confidence
placed in the hands of the beginner. However, as said James
Clitherow: “His professional abilities need not be dwelt upon.
They will be universally acknowledged and admired as long as
his works shall be read, or, in other words, as long as the Munici-
pal laws of this country shall remain an object of study and
practice.”




INTRODUCTION.

OF THE STUDY, NATURE AND EXTENT OF THE LAWS OF ENGLAND,

Sec. 1. Ox THE StuDpY OF THE LAW. SEC. 2. THE NATURE OF
LAws IN GENERAL. SEC. 3. THE GROWTH AND FOUNDATION
oF THE LAwWs oF ENGLAND. Skc. 4. THE COUNTRIES
Susject To THOSE LAws.

Section 1.
ON THE STUDY OF LAW.
1-38.

Section one is an address read by Sir William Blackstone at the open-
ing of the Vinerian lectures at Oxford, October 25th, 1758, he having been
elected first Vinerian professor the 20th of October previous. It was ad-
dressed “to the Vice-Chancellor and the gentlemen of the University.” Its
general subject is “The Study of the Laws of Epgland.” The following
are the main heads of the discussion:

1. The general utility of the study of the English common law appears
from considering the peculiar situation of, I. Gentlemen of Fortune; II.
The Nobility; III. Persons in Liberal Professions.

2. The causes of its neglect were chiefly the revival of the study of the
Roman laws in the twelfth century, their adoption by the clergy and univer-
sities and the illiberal jealousy that subsisted between the patrons and stu-
dents of each.

3. The establishment of the Courts of Common Pleas at Westminster
preserved the common law and promoted its study in that neighborhood
exclusive of the two universities.

4. But the universities are now the most eligible places for laying the
foundations of this as of every other liberal accomplishment; by tracing out
the principles and grounds of the law, even to their original elements.
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SYNOPSIS OF SECTION II

.

1. In General.

1. Definition
2. In Particular,

1. Definition.

A s. Municipal Law{
2. Propertics.

1. Declaratory
3. Directory.
3. Remedial.
4. Vindicatory,

3. Parts of the Law

The Nature of Law.

1. The Words.
4. Interpretation of Laws.
The method. The | 2. The Context
intention as obtained
from 3. The Subject Matter.
4. The Effects and Consequences

5. The Spirit and Reason.

1. Source

s. Equity { 2. Definition

L 3. Nature

Section II.
OF THE NATURE OF LAWS IN GENERAL.
38-63.

Law Defined.

Law, in its most general and comprehensive sense, signifies a
rule of action; and is applied indiscriminately to all kinds of ac-
tion, whether animate or inanimate, rational or irrational. Thus
we say, the laws of motion, of gravitation, of optics, or mechanics,
as well as the laws of nature and of nations. And it is that rule
of action which is prescribed by some superior, and which the in-
ferior is bound to obey.

But laws, in their more confined sense, denote the rules, not
of action in general, but of human action or conduct; that is, the
precepts by which man, a creature endowed with both reason and
free will, is commanded to make use of those faculties in the
general regulation of his behavior.
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Here follows a discussion of the law of nature which is stated to be
the will of God, such as that we should live honestly, should hurt nobody,
and should render to every one his dues. This law of nature is superior in
obligation to any other. In consequence of the defects of human reason
by which we endeavor to know the will of God, there is made necessary the
revealed or divine law, found only in the holy scriptures. Upon the law of
nature and the law of revelation depend all human laws.

The law of nations arises to regulate the intercourse of states, and
rests upon the rules of natural law or mutual compacts, treaties and agree-
ments.

Municipal Law.

Municipal law is properly defined to be “a rule of civil con-
duct prescribed by the supreme power in a state, commanding
what is right and prohibiting what is wrong.”

Better perhaps is the definition given by Cicero: “Mainicipal law is a
rule of civil conduct prescribed by the supreme power in a state, command-
ing what is to be done and forbidding the contrary.”

Let us endeavor to explain its several properties, as they
arise out of this definition. And, first, it is a rule; not a transient
sudden order from a superior to or concerning a particular per-
son; but something permanent, uniform and universal.

It is also called a rule to distinguish it from advice or counsel,
which we are at liberty to follow or not, as we see proper. It is
also called a rule to distinguish it from a compact or agreement;
for a compact is a promise proceeding from us, law is a command
directed to us.

Municipal law is also a “rule of civil conduct.” This distin-
guishes municipal law from natural, or revealed.

It is likewise “a rule prescribed.” Because a bare resolution,
confined in the breast of the legislator, without manifesting itself
by some external sign, can never be properly a law. It is requi-
site that this resolution be notified to the people who are to obey it.
But the manner in which this notification is to be made, is matter
of very great indifference. It may be notified by universal tra-
dition and long practice, which supposes a previous publication,
and is the case of the common law of England. It may be noti-
fied viva voce, by officers appointed for that purpose, as is done
with regard to proclamations, and such acts of parliament as are
appointed to be publicly read in churches and other assemblies.
It may lastly be notified by writing, printing, or the like; which
is the general course taken with all our acts of parliament. Yet,
whatever way is made use of, it is incumbent on the promulgators
to do it in the most public and perspicuous manner.

Ex Post Facto Laws.

There is still a more unreasonable method than this, which is
called making of laws ex post facto; when after an action (indif-
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ferent in itself) is committed, the legislator then for the first time
declares it to have been a crime, and inflicts a punishment upon
the person who has committed it.

All laws should be therefore made to commence in futuro,
and be notified before their commencement; which is implied in
the term “‘prescribed.” But when this rule is in the usual manner
notified, or prescribed, it is then the subject’s business to be thor-
oughly acquainted therewith; for if ignorance of what he might
know were admitted as a legitimate excuse, the laws would be of
no effect, but might always be eluded with impunity.

But further: municipal law is “a rule of civil conduct pre-
scribed by the supreme power in a state.”” For legislature, as was
before observed, is the greatest act of superiority that can be exer-
cised by one being over another. Wherefore it is requisite to the
very essence of a law, that it be made by the supreme power. Sov-
ereignty and legislature are indeed convertible terms; one cannot
subsist without the other.

Here follows a short inquiry concerning the nature of society and civil
government. The wants and fears of individuals are the only true and
natural foundations of society. Society originates in a contract; not per-
haps formally expressed at the first institution of the state, yet always to be
implied, that the whole should protect all its parts and that every part
should pay obedience to the will of the whole. There are three forms of
government recognized: Democracy, where the sovereign power is lodged
in an aggregate assembly consisting of all the free members of a com-.
munity. Aristocracy, where it is lodged in a council, composed of select
members. Monarchy, where it is entrusted to the hands of a single person.
All other species of government, say political writers of antiquity, are either
corruptions of or reducible to these three.”

From what has been advanced, the truth of the former
branch of our definition is" (I trust) sufficiently evident; that
“municipal law is a rule of civil conduct prescribed by the su-
freme power in a state.” 1 proceed now to the latter branch of it;
that it is a rule so prescribed, “commanding what is right, and
prohibiting what is wrong.”

The Parts of a Law.

Now, in order to do this completely, it is first of all necessary
that the boundarics of right and wrong be established and ascer-
tained by law. And when this is once done, it will follow, of
course, that it is likewise the business of the law, considered as a
rule of civil conduct, to enforce these rights, and to restrain or
redress these 'wrongs. It remains therefore only to consider in
what manner the law is said to ascertain the boundaries of right
and wrong: and the method which it takes to command the one
and prohibit the other.

For this purpose every law may be said to consist of several
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parts; one, declaratory: whereby the rights to be observed, and the
wrongs to be eschewed, are clearly defined and laid down; an-
other, directory : whereby the subject is instructed and enjoined to
observe those rights; and to abstain from the commission of those
wrongs; a third, remedial : whereby a method is pointed out to re-
cover a man’s private rights, or redress his private wrongs; to
which may be added a fourth, usually termed the sanction, or vin-
dicatory branch of the law: whereby it is signified what evil or
penalty shall be incurred by such as commit any public wrongs,
and transgress or neglect their duty.

The Declaratory Part.

‘With regard to the first of these, the declaratory part of the
municipal law, this depends not so much upon the law of revela-
tion or of nature, as upon the wisdom and will of the legislator.
This doctrine, which before was slightly touched, deserves a more
particular explication. Those rights then which God and nature
have established, and are therefore called natural rights, such as
are life and liberty, need not the aid of human laws to be more
effectually invested in every man than they are; neither do they re-
ceive any additional strength when declared by the municipal laws
to be inviolable. On the contrary, no human legislature has power
to abridge or destroy them, unless the owner shall himself com-
mit some act that amounts to a forfeiture. Neither do divine or
natural duties (such as, for instance, the worship of God, mainte-
nance of children, and the like) receive any stronger sanction from
being also declared to be duties by the law of the land. The case
is the same as to crimes and misdemeanors, that are forbidden by
the superior laws, and therefore styled mala in se, such as murder,
theft, and perjury; which contract no additional turpitude from
being declared unlawful by the inferior legislature. For that leg-
islature in all these cases acts only, as was before observed, in sub-
ordination of the great Law Giver, transcribing and publishing
His precepts. So that, upon the whole, the declaratory part of the
municipal law has no force or operation at all, with regard to ac-
tions that are naturally and intrinsically right or wrong.

But, with regard to things in themselves indifferent, the case
is entirely altered. These become either right or wrong, just or
unjust, duties or misdemeanors, according as the municipal .legis-
lator sees proper, for promoting the welfare of the society, and
more effectually carrying on the purposes of civil life. Thus our
own common law has declared, that the goods of the wife do
instantly upon marriage become the property and right of the hus-
band; and our statute law has declared all monopolies a public of-
fense yet that right, and this offense have no foundation in na-
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ture, but are merely created by the law, for the purposes of civil
society, and sometimes, where the thing ‘itself has its rise from the
law of nature, the particular circumstances and mode of doing it
become right or wrong, as the law of the land shall direct. Thus,
for instance, in civil duties; obedience to superiors is the doctrine
of revealed as well as natural religion; but who those superiors
shall be, and in what circumstances or to what degrees they shall
be obeyed, it is the province of human laws to determine. And
50, as to injuries or crimes, it must be left to our own legislature
to decide, in what cases the seizing another’s cattle shall amount
to a trespass or a theft; and where it shall be a justifiable action,
as when a landlord takes them by way of distress for rent.

The Dire(tory Part.

And the directory stands much upon the same footing; for
this virtually includes the former, the declaration being usually
collected from the direction. The law that says “thou shalt not
steal,” implies a declaration that stealing is a crime. And we have
seen that, in things naturally indifferent, the very essence of right
ztxlr:d wrong depends upon the direction of the laws to do or to omit

em.,

The Remedial Part.

The remedial part of a law is so necessary a consequence of
the former two, that laws must be very vague and imperfect with-
out it. For in vain would rights be declared, in vain directed to
be observed, if there were no method of recovering and asserting
these rights, when wrongfully withheld or invaded. This is what
we mean properly, when we speak of the protection of the law.

The Vindicatory Part.

With regard to the sanction of laws, or the evils that may at-
tend the breach of public duties, it is observed, that human legisla-
tors have for the most part chosen to make the sanction of their
laws rather vindicatory, than remuneratory, or to consist rather in
punishments, than in actual particular rewards.

Of all the parts of a law the most effectual is the vindicatory.
For it is but lost labor to say, “do this, or avoid that,” unless we
also. declare, “this shall be the consequence of your non-compli-
ance.” We must therefore observe, that the main strength and
force of a law consists in the penalty annexed to it. Herein is to
be found the principal obligation of human laws.

Interpretation of Laws.

The fairest and most rational method to interpret the will of
the legislator is by exploring his intentions at the time when the
law was made, by signs the most natural and probable. And these
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signs are either the words, the context, the subject matter, the
effects and consequence, or the spirit and reason of the law.

I. Words are generally to be understood in their usual and
most known signification ; not so much regarding the propriety of
grammar, as their general and popular use. Again, terms of art,
or technical terms, must be taken according to the acceptation of
the learned in each art, trade, and science.

2. If words happen to be still dubious, we may establish
their meaning from the context, with which it may be of singular
use to compare a word, or a sentence, whenever they are ambig-
uous, equivocal, or intricate. Thus the proeme or preamble is
often called in to help the construction of an act of parliament. Of
the same nature and use is the comparison of a law with other
laws, that are made by the same legislator, that have some affinity
with the subject, or that expressly relate to the same point. Thus,
when the law of England declares murder to be felony without
benefit of clergy, we must resort to the same law of England to
learn what the benefit of clergy is.

3. As to the subject matter, words are always to be under-
stood as having a regard thereto, for that is always supposed to be
in dthe eye of the legislator, and all his expressions directed to that
end.

4. Asto the effects and consequence, the rule is, that where
words bear either none, or a very absurd signification, if literally
I;Inderstood, we must a little deviate from the received sense of
them.

5. But, lastly, the most universal and effectual way of dis-
covering the true meaning of law, when the words are dubious, is
by considering the reasom and spirit of it; or the cause which
moved the legislator to enact it, for when this reason ceases, the
law itself ought likewise to cease with it.

Equity.

From this method of interpreting laws by the reason of them,
arises what we call equity, which is thus defined by Grotius: “the
correction of that wherein the law (by reason of its universality)
is deficient.” For, since in laws all cases cannot be foreseen or ex-
pressed, it is necessary that, when the general decrees of the law
come to be applied to particular cases, there should be somewhere
a power vested of defining those circumstances, which (had they
been foreseen) the legislator himself would have expressed.
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SYNOPSIS OF SECTION III.
OF THE LAWS OF ENGLAND.
[ ( 3. Source.
1. Records of Courts ,
2. Where Found {
2. Treatises of Learned Sages of the Law,

3. Why so Called.

1. Nature and how known
1. General Customs {

1. Continued.

Unwritten Laws. <

(
2. Peaceable.
'—g 2. Particular Customs 2. Requisités 3 Rmn.)nable.
® 4. Includes{ 4. Certain.
..‘: 5. Compulsory.
2 ) 6. Consistent,
3 1. Nature.
1. Civil Law ;
g 3. Particular Laws 2. Composition
E i ’ 1. Nature.
C 2 CanonLaw
l 8. Where used
( z. Generai.
2. Special.
3. Public.
Weritten Laws. 4. Private.
Statutes. ¢
1. Declaratory.
5. Relation to Common hw{
2. Remedial.
’ 1. Three Points to be Considered.
6. Construction of{
L 3. Rules of.
Section III.
OF THE LAWS OF ENGLAND.
63-93.

Municipal Law. Divisions.

The municipal law of England, or the rule of civil conduct
prescribed to the inhabitants of this kingdom, may with sufficient
propriety be divided into two kinds; the lex non scripta, the un-
written, or common law; and the lex scripta, the written, or stat-
ute law.

The Unwritten Laws,

The lex non scripta, or unwritten law, includes not only gen-
eral customs, or the common law properly so called ; but also the
particular customs of certain parts of the kingdom; and likewise
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those particular laws that are by custom observed only in certain
courts and jurisdictions.

When I call these parts of our law leges non scriptae, I would
not be understood as if all those laws were at present merely oral,
or communicated from the former ages to the present solely by
word of mouth. It is true, indeed that, in the profound ignorance
of letters, which formerly overspread the whole western world, all
laws were entirely traditional, for this plain reason, because the
nations among which they prevailed had but little idea of writing.
Thus the British as well as the Gallic Druids committed all their
laws as well as learning to memory. But, with us, at present, the
monuments and evidences of our legal customs are contained in
the records of the several courts of justice, in books of reports and
judicial decisions, and in the treatises of learned sages of the pro-
fession, preserved and handed down to us from the times of high-
est antiquity. However, I therefore style these parts of our law
leges non scriptae, because their original institution and authority
are not set down in writing, as acts of parliament are, but they re-
ceive their binding power and the force of laws, by long and im-
memorial usage and by their universal reception throughout the
kingdom.

Here follows a discussion of the origin of English Common Law. It
is of mixed origin, coming from the Briton, the Roman, the Pict, the Saxon,
the Dane and the Norman. It is therefore of compound nature. The first
compilation of these customs was doubtless the Dome Book, compiled under
the direction of King Alfred: It is little more than a collection of punish-
ments for offenses. Said to be still in existence. After the invasion of the
Danes it fell into disuse, and in the eleventh century there were three prin-

cipal systems of laws, prevailing in different districts. 1. The Mercian
Laws. 2. The West Saxon Laws. 3. The Danish Laws. Out of these
King Edward the Confessor extracted one uniform system which was
merely a revised edition of Alfred’s code.

But though this is the most likely foundation of this collec-
tion of maxims and customs, yet the maxims and customs, so col-
lected, are of higher antiquity than memory or history can reach:
nothing being more difficult than to ascertain the precise beginning
and first spring of an ancient and long established custom. Whence
it is that in our law the goodness of a custom depends upon its
having been used time out of mind, or in the solemnity of our
legal phrase, time whereof the memory of man runneth not to the
contrary. This it is that gives it its weight and authority; and of
this nature are the maxims and customs which compose the com-
mon law, or lex non scripta, of this kingdom.

Kinds of Unwritten Law.

This unwritten, or common law, is properly distinguishable
into three kinds: 1. General customs; which are the universal
rule of the whole kingdom, and form the common law, in its
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stricter and more usual signification. 2. Particular customs;
which, for the most part, affect only the inhabitants of particular
districts. 3. Certain particular laws; which by custom are adopted
and used by some particular courts, of pretty general and exten-
sive jurisdiction.

General Customs.

I. As to general customs, or the common law, properly so
called; this is that law, by which proceedings and determinations
in the king’s ordinary courts of justice are guided and directed.
This for the most part, settles the course in which lands descend
by inheritance; the manner and form of acquiring and transfer-
ring property; the solemnities and obligation of contracts; the
rules of expounding wills, deeds, and acts of parliament; the re-
spective remedies of civil injuries ; the several species of temporal
offenses, with the manner and degree of punishment, and an in-
finite number of minuter particulars, which diffuse themselves as
extensively as the ordinary distribution of common justice re-
quires.

How are these customs or maxims to be known, and by whom
is their validity to be determined? The answer is, by the judgesin
the several courts of justicee They are the depositories of the
laws ; the living oracles, who must decide in all cases of doubt, and
who are bound by an oath to decide according to the law of the
land. And, indeed, these judicial decisions are the principal and
most authoritative evidence that can be given, of the existence of
such a custom as shall form a part of the common law. The judg-
ment itself, and all the proceedings previous thereto, are carefully
registered and preserved, under the name of records, in public
reposilories set apart for that particular purpose; and to them fre-
quent recourse is had when any ctitical question arises in the de-
termination of which former precedents may give light or assist-
ance. For it is an established rule to abide by former precedents,
where the same points come again in litigation; as well to keep
the scale of justice even and steady, and not liable to waver with
every new judge’s opinion; as also because the law in that case
being Solemnly declared and determined, what before was uncer-
tain, and perhaps indifferent, is now become a permanent rule.
which is not in the breast of any subsequent judge to alter or
vary from according to his private sentiments; he being sworn to
determine not according to his own private judgment, but accord-
ing to the known laws and customs of the land; not delegated to
pronounce a new law, but to maintain and expound the old one.
Yet this rule admits of exception, where the former determination
is most evidently contrary to reason; much more if it be clearly
contrary to the divine law. But even in such cases the subsequent
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judges do not pretend to make a new law, but to vindicate the old
one from misrepresentation. For if it be found that the former
decision is manifestly absurd or unjust, it is declared, not that such
a sentence was bad law, but that it was sot law; that is, that it is
not the established custom. of the realm, as has been erroneously
determined.

Rule as to Precedents.

The doctrine of the law then is this: that the precedents and
rules must be followed ; unless flatly absurd or unjust; for though
their reason be not obvious at first view, yet we owe such a defer-
ence to former times as not to suppose that they acted wholly with-
out consideration.

The decisions therefore of courts are held in the highest re-
gard, and are not only preserved as authentic records in the treas-
uries of the several courts, but are handed out to public view in the
numerous volumes of reports which furnish the lawyer’s library.
These reports are histories of the several cases, with a short sum-
mary of the proceedings which are preserved at large in the rec-
ord; the arguments on both sides, and the reasons the court gave
for its judgment ; taken down in short notes by persons present at
the determination. And these serve as indexes to, and also to ex-
plain the records, which always, in matters of consequence and
nicety, the judges direct to be searched.

The author proceeds to say that the reports are extant in a regular
series from the reign of King Edward the Second inclusive. They were
up to Henry VIIIL. published yearly and are known as year books. Some
of the most valuable of the reports are those published by Lord Chief Jus-
tice Coke. Attention is called to other authors in whose publications are
to be found the evidences of early decisions, as Glanvil and Bracton, Brit-
ton and Fleta, Hengham and Littleton, Statham, Brooke, Fitzherbert,
Staundeforde and Coke. These treatises are cited as authority and are evi-
dence that cases have formerly happened, in which such and such points

were determined. Reference is also made to the great regard for custom
shown in the Roman Law.

Particular Customs.

II. The second branch of the unwritten laws of England are
particular customs, or laws, which affect only the inhabitants of
particular districts.

These particular customs, or some of them, are without doubt
the remains of that multitude of local customs before mentioned,
cut of which the common law, as it now stands, was collected at
first by King Alfred, and afterwards by King Edgar and Edward
the Confessor; each district mutually sacrificing some of its own
special usages, in order that the whole kingdom might enjoy the
benefit of one uniform and universal system of laws. But for rea-
sons that have been now long forgotten, particular counties, cities,



12 OF THE LAWS OF ENGLAND. [INTRO.

towns, manors and lordships, were very early indulged with the
privilege of abiding by their own customs, in contradiction to the
rest of the nation at large; which privilege is confirmed to them
by several acts of parliament.

Such is the custom of gavelkind in.Kent, and some other parts
of the kingdom (though perhaps it was also general till the Nor-
man conquest), which ordains among other things, that not the
eldest son only of the father shall succeed to his inheritance, but
all the sons alike; and that, though the ancestor be attainted and
hanged, yet the heir shall succeed to his estate without any escheat
to the lord. Such is the custom that prevails in divers ancient
boroughs, and therefore called borough-English, that the youngest
son shall inherit the estate, in preference to all his elder brothers.
Such is the custom in other boroughs, that a widow shall be en-

ititled, for her dower, to all her husband’s lands; whereas, at the
common law she shall be endowed of one-third part only. Such
are many particular customs, within the city of London, with re-
gard to trade, apprentices, widows, orphans, and a variety of other
matters. All these are contrary to the general law of the land and
are good only by special usage; though the customs of London
are also confirmed by act of parliament.

To this head may most properly be referred a particular sys-
tem of customs used only among one set of the king’s subjects
called the custom of merchants, or lex mercatoria; which, how-
ever different from the general rules of the common law, is yet en-
grafted into it, and made part of it; being allowed for the benefit
of trade, to be of the utmost validity in all commercial transactions.

Rules Relating to Particular Customs.

The rules relating to particular customs regard either the
proof of their existence; their legality when proved; or their usual
method of allowance. And first we will consider the rules of proof.

Proof of Customs.

As to gavelkind, and borough-English, the law takes particu-
lar notice of them, and there is no occasion to prove that such cus-
toms actually exist, but only that the lands in question are subject
thereto. All other private customs must be particularly pleaded,
and as well the existence of such customs must be shown, as that
the thing in dispute is within the custom alleged.

* When a custom is actually proved to exist, the next inquiry is
into the legality of it; for if it is not a good custom, it ought to
be no longer used. “Malus usus abolendus est” is an established
maxim of the law.

Requisites to Legality of a Particular Custom.

To make a particular custom good, the following are neces-
sary requisites:
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1. That it have been used so long, that the memory of man
runneth not to the contrary. So that, if any one can show the
beginning of it, it is no good custom. For which reason no custom
can prevail against an express act of parliament, since the statute
itself is a proof of a time when such a custom did not exist.

2. It must have been continued.: Any interruption would
cause a temporary ceasing; the revival gives it a new beginning,
which will be within time of memory, and thereupon the custom
will be void. But this must be understood with regard to an
interruption of the right; for an interruption of the possession
only for ten or twenty years, will not destroy the custom.

3. It must have been peaceable, and acquiesced in; not sub-
ject to contention and dispute. For as customs owe their original
to common consent, their being immemorially disputed either at
law or otherwise, is a proof that such consent was wanting.

4. Customs must be reasonable; or rather, takeh negatively,
they must not be unreasonable.

5. Customs ought to be certain.

6. Customs, though established by consent, must be (when
established) compulsory; and not left to the option of every man,
whether he will use them or no.

7. Lastly, customs must be consistent with each other; one
custom cannot be set up in opposition to another. For if both are
really customs, then both are of equal antiquity, and both estab-
lished by mutual consent ; which to say of contradictory customs is
absurd.

Customs, in derogation of the common law, must be con-
strued strictly.

Particular Laws.

IIT. The third branch of them (Leges non Scriptae) are
those particular laws which by custom are adopted and used only
in certain peculiar courts and, jurisdictions. And by these I un-
derstand the civil and canon laws.

The Civil Law.

By the civil law, absolutely taken, is generally understood the
civil or municipal law of the Roman empire, as comprised in the
institutes, the code, and the digest of the Emperor Justinian, and
the novel constitutions of himself and some of his successors.

It consists of : 1. The institutes, which contain the elements
or first principles of the Roman law, in four books. 2. The di-
gests or pandects, in fifty books ; containing the opinions and writ-
ings of eminent lawyers, digested in a systerhatical method. 3. A
new code, or collection of imperial constitutions, in twelve books;
the lapse of a whole century having rendered the former code of
Theodosius imperfect. 4. The novels, or new constitutions, pos-
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terior in time to the other books, and amounting to a supplement
to the code; containing new decrees of successive emperors, as
new questlons happen to arise. These form the body of Roman
law, or corpus juris civilis, as published about the time of Justin-
ian, which, however, fell soon into neglect and oblivion, till about
the year 1130, when a copy of the digest was found at Amalfy, in
Italy ; which accident, concurring with the policy of the Roman’
ecclesiastics, suddenly gave new vogue and authority to the civil
law, introduced it into several nations, and occasioned that mighty
inundation of voluminous comments, with which this system of
law, more than any other, is now loaded.

The Canon Law.

The canon law is a body of Roman ecclesiastical law, relative
to such matters as that church either has, or pretends to have, the
proper jurisdiction over. This is compiled from the opinions .of
the ancient Latin fathers, the decrees of general councils, and the
decretal epistles and bulls of the holy see.

According to Blackstone there are:
Ecclesiastical Courts, Courts of the

Four species of Courts in which Archbishops nnd Bishops.

1.
the civil and canon laws are mitted

9. The Military Courts.
under different restrictions to g:r 8. The Courts of Admiralty.

. 4. Courts of the two Universities.

The more minute consideration of these will fall properly
under that part of these commentaries which treats of the juris-
diction of courts. It will suffice, at present, to remark a few par-
ticulars relative to them all, which may serve to inculcate more
strongly the doctrine laid down concerning them.

1. And, first, the courts of common law have the superin-
tendency over these courts; to keep them within their jurisdic-
tions, to determine wherein they exceed them, to restrain and pro-
hibit such excess, and in case of contumacy, to punish the .officer
who executes, and in some cases the judge who enforces, the sen-
tence so declared to be illegal.

2. The common law has reserved to itself the exposition of
all such acts of parliament as concern either the extent of these
courts, or the matters depending before them. And therefore, if
these courts either refuse to allow these acts of parliament, or will
expound them in any other sense than what the common law puts
upon them, the king’s courts at Westminster will grant prohibi-
tions to restrain and control them.

An appeal lies from all these courts to the king, in the last
resort; which proves that the jurisdiction exercised in them is
derived from the crown of England, and not from any foreign
potentate, or intrinsic authority of their own,—and from these
three strong marks and ensigns of superiority, it appears beyond a
doubt that the civil and canon laws, though admitted in some cases
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by customs in some courts, are only subordinate, and leges sub
graviori lege; and that thus admitted restrained, altered, new-
modelled, and amended, they are by no means with us a distinct
independent species of laws, but are inferior branches of the cus-
tomary or unwritten laws of England properly called the king’s
ecclesiastical, the king’s military, the king’s maritime, or the king's
academical laws.

The Written Laws.

Let us next proceed to the leges scriptae, the written laws of
the kingdom, which are statutes, acts or edicts, ade by the king’s
majesty, by and with the advice and consent of the lords spiritual
and temporal, and commons in parliament assembled. The oldest
of these now extant and printed in our statute books, is the famous
magna charta, as confirmed in parliament 9 Hen. III., though
doubtless there were-many acts before that time, the records of
which are now lost, and the determinations of them perhaps at
present currently received for the maxims of the old common law.

The manner of making these statutes will be better considered
hereafter, when we examine the constitution of parliaments. At
present we will only take notice of the different kinds of statutes,
and of some general rules with regard to their construction.

Kinds of Statutes.

First, as to their several kinds. Statutes are either general or
special, public or private. A general or public act is an universal
rule, that regards the whole community ; and of this the courts of
law are bound to take notice judicially and ex officio; without the
statute being particularly pleaded, or formally set forth by the
party who claims an advantage under it. Special or private acts
are rather exceptions than rules, being those which only operate
upon particular persons and private concerns, and of these the
judges are not bound to take notice unless they be formally shown
and pleaded. :

As Related to the Common Law.

Statutes are either declaratory of the common law, or reme-
dial of some defects therein. Declaratory, where the old custom of
the kingdom is almost fallen into disuse, or become disputable; in
which case the parliament has thought proper, in perpetuum rei
testimonium, and for avoiding all doubts and difficulties, to de-
clare what the common law is and ever hath been. Remedial stat-
utes are those which are made to supply such defects, and abridge
such superfluities in the common law, as arise either from the gen-
eral imperfection of all human laws, from change of time and cir-
cumstances, from the mistakes and unadvised determinations of
unlearned (or even learned) judges, or from any other cause
whatsoever. And this being done, either by enlarging the com-

»
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mon law, where it was too narrow and circumscribed, or by
restraining it where it was too lax and luxuriant, hath occasioned
another subordinate division of remedial acts of parliament into
enlarging and restraining statutes.

Rules for Construction of Statutes.

Secondly, the rules to be observed with regard to the con-
struction of statutes are principally these which follow.

1. There are three points to be considered in the construc-
tion of all remedial statutes; the old law, the mischief and the
remedy ; that is, how the common law stood at the making of the
act; what the mischief was, for which the common law did not
provide; and what remedy the parliament hath provided to cure
this mischief. And it is the business of the judges so to con-
strue the act as to suppress the mischief and advance the remedy.

2. A statute, which treats of things or persons of an inferior
rank, cannot by any general words be extended to those of a
superior.

3. Penal statutes must be construed strictly.

4. Statutes against frauds are to be liberally and beneficially
expounded. This may seem a contradiction to the last rule; most
statutes against frauds being in their consequences penal. But
this difference is here to be taken, where the statute acts upon the
cffender, and inflicts a penalty, as the pillory or a fine, it is then to
be taken strictly; but when the statute acts upon the offense, by
setting aside the fraudulent transaction, here it is to be construed
liberally.

5. One part of a statute must be construed by another, that
the whole may (if possible) stand: ut res magis valeat, quam
pereat.
' 6. A saving, totally repugnant to the body of the act is void.

7. Where the common law and a statute differ, the common
law gives place to the statute; and an old statute gives place to a
new one. And this upon a general principle of universal law, that
“leges posteriores priores comtrarias abrogant;” consonant to
which it was laid down by a law of the twelve tables at Rome, that
“quod populus postremum fussit, id jus ratum esto.” But this is
to be understood only when the latter statute is couched in nega-
tive terms, or where its matter is so clearly repugnant that it neces-
sarily implies a negative. But if both acts be merely affirmative,
and the substance such that both may stand together, here the lat-
ter does not repeal the former, but they shall both have a concur-
rent efficacy. If by a former law an offense be indictable at the
quarter sessions, and a later law makes the same offense indictable
at the assizes, here the jurisdiction of the sessions is not taken
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away, but both have a concirrent jurisdiction, and the offender
may be prosecuted at either: unless the new statute subjoins ex-
press negative words, as, that the offense shall be indictable at the
assizes, and not elsewhere.

8. If a statute, that repeals another, is itself repealed after-
wards, the first statute is thereby revived, without any formal
words for that purpose.

9. Acts of parliament derogatory from the power of subse-
quent parliaments bind not.

10. Lastly, acts of parliament that are impossible to be per-
formed are of no validity, and if there arise out of them collater-
ally any absurd consequences, manifestly contradictory to common
reason, they are with regard to those collateral consequences, void.

The Province of Equity.

These are the several grounds of the laws of England; over
and above which equity is also frequently called in to assist, to
moderate, and to explain them. What equity is, and how impossi-
ble in its very essence to be reduced to stated rules, hath been
shown in the preceding section. I shall therefore only add, that
(besides the liberality of sentiment with which our common law
judges interpret acts of parliament, and such rules of the unwrit-
ten law as are not of a positive kind) there are also peculiar courts
of equity established for the benefit of the subject; to detect latent
frauds and concealments, which the process of the courts of law is
not adapted to reach; to enforce the execution of such matters of
trust and confidence, as are binding in conscience, though not cog-
nizable in a court of law; to deliver from such dangers as are
owing to misfortune or oversight; and to give a more specific
relief, and more adapted to the circumstances of the case, than can
always be obtained by the generality of the rulés of the positive or
common law. This is the business of our courts of equity, which,
however, are only conversant in matters of property. For the
freedom of our constitutions will not permit, that in criminal cases
a power should be lodged in any judge, to construe the law other-
wise than according to the letter. This caution while it admirably
protects the public liberty, can never bear hard upon individuals.
A man cannot suffer more punishment than the law assigns, but
he may suffer less. The laws cannot be strained by partiality to
inflict a penalty beyond what the letter will warrant; but, in cases
where the letter induces any apparent hardship, the crown has the
power to pardon.
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Section IV.

OF THE COUNTRIES SUBJECT TO THE LAWS OF
ENGLAND.

93-120.

The Kingdom of England, over which 6ur municipal laws
have jurisdiction, includes not, by the common law, either Wales,
Scotland, or Ireland, or any other part of the king’s dominions,
except the territory of England only. And yet the civil laws and
local customs of this territory do now obtain, in part or in all, with
more or less restrictions, in these and many other adjacent coun-
tries; of which it will be proper first to take a review, before we
consider the kingdom of England itself, the original and proper
subject of these laws.

This section is mainly historical,

As to Wales.—The country remained practically independent until the
reign of Edward the First. Their laws, however, for some time remained
distinct and peculiar, and not until 27 Henry VIII. were the Welsh ad-
mitted to a thorough communication of laws with the subjects of England.

As to Scotland.—The union of crowns took place on the accession of
King James VI. Still for over a century she remained a separate and dis-
tinct kingdom. As both kingdoms were anciently under the same govern-
ment there was considerable resemblance in their laws. The union was
completed in 1707, when twenty-five articles of union were agreed to by
both nations. By these articles the laws of trade, customs and excise were
made the same. ' All other laws of Scotland remained in force, though
alterable by the parliament of Great Britain. v

As to Ireland.—England and Ireland are (in time of B.) distinct king-
doms, although the latter is subordinate to the former. In general they
agree in their laws. At the time of Ireland’s conquest in the reign of Henry
I1. they were governed by what was called the Brehon law. King John
afterwards carried the English law into Ireland and is said to have or-
dained and established that Ireland should be governed by the laws of
England. By 8 Geo. L. c. 5, it is declared that the king’s majesty with the
consent of the lords and commons of Great Britain in parliament, hath
power to make laws to bind the people of Ireland.

Several pages are devoted to the relation of the laws of England to
certain islands of the sea and the colonies.

As to Colonies, with respect to their interior polity, there are three
sorts:

1. Provincial establishments, depending on commissions issued by the
crown to the governors, with a power defined by the commission to make
local ordinances not repugnant to the laws of England.

2. Proprietary government, granted to individuals, in the nature of
feudatory principalities. -

3. Charter governments, in the nature of civil corporations, with the
power of making by-laws for their own interior regulations, not contrary
to the laws of England.
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We come now to consider the kingdom of England in par-
ticular, the direct and immediate subject of these laws, concerning
which we are to treat in the ensping commentaries. And this
comprehends not only Wales and Berwick, but also part of the
sea. The main or high seas are part of the realm of England, for
thereon our courts of admiralty have jurisdiction as will be shown
hereafter ; but they are not subject to the common law. This main
sea begins at the low-water mark. But between the high-water
mark and the low-water mark, where the sea ebbs and flows, the
common law and admiralty have divisum imperium, an alternate
jurisdiction; one upon the water, when it is full sea; the other
upon the land, when it is an ebb.

The Ecclesiastical and Civil Divisions.

The territory of England is liable to two divisions; the one
ecclesiastical, the other civil.

1. The ecclesiastical division is primarily into two provinces,
those of Canterbury and York. A province is the circuit of an
archbishop’s jurisdiction. Each province contains divers dioceses,
or sees of suffragan bishops. Every diocese is divided into arch-
deaconries, each archdeaconry into rural deaneries, which are the
circuit of the archdeacon’s and rural dean’s jurisdiction, of whom
hereafter; and every deanery is divided into parishes.

A parish is that circuit of ground which is committed to the
charge of one parson or vicar, or other minister having cure of
souls therein.

These districts are computed to be near ten thousand in
number.

2. The civil division of the territory of England is into coun-
ties, of those counties into hundreds, of those hundreds into tith-
ings or towns. Which division as it now stands, seems to owe its
original to King Alfred, who, to prevent the rapines and disorders
which formerly prevailed in the realm, instituted tithings, so called
from the Saxon, because ten freeholders with their families com-
posed one. These all dwelt together, and were sureties or free
pledges to the king for the good behavior of each other; and, if
any offense was committed in their district, they were bound to
have the offender forthcoming. And therefore anciently no man
was suffered to abide in England above forty days, unless he
was enrolled in some tithing or decennary. One of the principal
inhabitants of the tithing is annually appointed to preside over the
rest, being called the tithing man, the headborough (words which
speak their own etymology, and in some counties the borsholder
or borough’s-ealder), being supposed the discreetest man in the
borough, town or tithing.
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As ten families of freeholders made up a town or tithing, so
ten tithings composed a superior division, called a hundred, as
consisting of ten times ten families. The hundred is governed
by a high constable, or bailiff, and formerly there was regularly
held in it the hundred court for the trial of causes, though now
fallen into disuse. In some of the more northern counties these
hundreds are called wapentakes.

An indefinite number of these hundreds make up a county or
shire. Shire is a Saxon word signifying a division ; but a county,
comitatus, is plainly derived from comes, the count of the Franks; ;
that is, the earl, or alderman (as the Saxons called him), of the
shire, to whom the government of it was entrusted. This he
usually exercised by his deputy, still called in Latin vice-comes,
and in English the sheriff, shrieve, or shirereeve, signifying the
officer of the shire, upon whom, by process of time, the civil ad-
ministration of it is now totally devolved.

[END OF INTRODUCTION.]
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BOOK THE FIRST.
OF THE RIGHTS OF PERSONS.

Chapter 1.
OF THE ABSOLUTE RIGHTS OF INDIVIDUALS.

121-146.

Objects of the Law.

The primary and principal objects of the law are rRiGHTS and
WRONGS.

Rights are, however, liable to another subdivision; being
either, first, those which concern and are annexed to the persons of
men, and are then called jura personarum, or the rights of per-
sons; or they are, secondly, such as a man may acquire over ex-
ternal objects, or things unconnected with his person, which are
styled jura rerum, or the rights of things. Wrongs also are divi-
sible into, first, private wrongs, which being an infringement
merely of particular rights, concern individuals only, and are
called civil injuries; and secondly, public wrongs, which, being a
breach of general and public rights, affect the whole community,
and are called crimes and misdemeanors.

Divisions of the Commentaries.

The objects of the laws of England falling into this fourfold
division, the present commentaries will therefore consist of the
four following parts: 1. The rights of persons, with the means
whereby such rights may be either acquired or lost. 2. The
rights of things, with the means also of acquiring and losing
them. 3. Private wrongs, or civil injuries, with the means of
redressing them by law. 4. Public wrongs, or crimes and mis-
demeanors, with the means of prevention and punishment.

We are now first to consider the rights of persons, with the
means of acquiring and losing them.

Rights of Persons.

Now the rights of persons that are commanded to be observed
by the municipal law are of two sorts: First, such as are due from
every citizen, which are usually called civil duties; and secondly,
such as belong to him, which is the more popular acceptation of
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r:ghts. Both may indeed be comprised in this latter division; for
as all social duties are of a relative nature, at the same time that
they are due from one man or set of men, they must also be due
to another. But I apprehend it will be more clear and easy to
consider many of them as duties required from, rather, than as
rights belonging to, particular persons.

Natural and Artificial Persons.

Persons are also divided by the law into either natural or arti-
ficial. Natural persons are such as the God of nature formed us;
artificial are such as are created and devised by human laws for
the purposes of society and government, which are called corpor-
ations or bodies politic.

Rights of Natural Persons.

The rights of persons considered in their natural capacities are
also of two sorts, absolute and relative. Absolute, which are such
as appertain and belong to particular men, merely as individuals or
single persons; relative, which are incident to them as members of
society, and standing in various relations to each other. The first,
that is, absolute rights, will be the subject of the present chapter.

Absolute Rights.

By the absolute rights of individuals, we mean those which
are so in their primary and strictest sense ; such as would belong to
their persons merely in a state of nature, and which every man is
entitled to enjoy, whether out of society or in it. But with regard
to the absolute duties which man is bound to perform considered
as a mere individual, it is not to be expected that any human
municipal law should at all explain or enforce them. For the end
and intent of such laws being only to regulate the behavior of
mankind, as they are members of society, and stand in various re-
lations to each other, they have consequently no concern with any
other but social or relative duties. But with respect to rights, the
case is different. Human laws define and enforce as well those
rights which belong to a man considered as an individual, as those
which belong to him considered as related to others.

For the principal aim of society is to protect individuals in the
enjoyment of those absolute rights, which were vested in them by
the immutable laws of nature, but which could not be preserved in
peace without that mutual assistance and intercourse which is
gained by the institution of friendly and social communities.
Hence, it follows, that the first and primary end of human laws is
to maintain and regulate these absolute rights of individuals. Such
rights as are social and relative result from, and are posterior to,
the formation of states and societies: so that to maintain and regu-
late these is clearly a subsequent consideration. And, therefore,




26 ABSOLUTE RIGHTS OF INDIVIDUALS. [Book 1

the principal view of human laws is or ought always to be, to ex-
plain, protect, and enforce such rights as are absolute, which in
themselves are few and simple; and then such rights as are rela-
tive, which, arising from a variety of connections, will be far more
numerous and more complicated. These will take up a greater
space in any code of laws, and hence may appear to be more at-
tended to—though in reality they are not—than the rights of the
former kind. Let us, therefore, proceed to examine how far all
laws ought, and how far the laws of England actually do, take
notice of these absolute rights, and provide for their lasting
security.

Natural Liberty. Civil Liberty.

The absolute rights of man, considered as a free agent, en-
dowed with discernment to know good from evil, and with the
power of choosing those measures which appear to him to be most
desirable, are usually summed up in one general appellation, and
denominated the natural liberty of mankind. This natural liberty
consists properly in a power of acting as one thinks fit, without
any restraint or control, unless by the law of nature: being a right
inherent in us by birth, and one of the gifts of God to man at his
creation, when he endued him with the faculty of free will. But
every man, when he enters into society, gives up a part of his
natural liberty, as the price of so valuable a purchase; and in con-
sideration of receiving the advantages of mutual commerce, obliges
himself to conform to those laws, which the community has
thought proper to establish. And this species of legal obedience
and conformity is infinitely more desirable than that wild and
savage liberty which is sacrificed to obtain it. For no man that
considers a moment would wish to retain the absolute and uncon-
trolled power of doing whatever he pleases; the consequence of
which is, that every other man would also have the same power,
and then there would be no security to individuals in any of the
enjoyments of life. Political, therefore, or civil liberty, which is
that of a member of society, is no other than natural liberty so far
restrained by human laws (and no farther) as is necessary and
expedient for the general advantage of the public. Hence we may
collect that the law, which restrains a man from doing mischief to
his fellow citizens, though it diminishes the natural increases the
civil liberty of mankind; but that every wanton and causeless re-
straint of the will of the subject, whether practised by a monarch,
a nobility, or a popular assembly, is a degree of tyranny; nay, that
even laws themselves, whether made with or without our consent,
if they regulate and constrain our conduct in matters of mere in-
difference, without any good end in view, are regulations destruc-
tive of liberty; whereas, if any public advantage can arise from
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observing such precepts, the control of our private inclinations, in
one or two particular points, will conduce to preserve our general
freedom in others of more importance; by supporting that state
of society, which alone can secure our independence. But then, on
the other hand, that constitution or frame of government, that sys-
tem of laws, is alone calculated to maintain civil liberty, which
leaves the subject entire master of his own conduct, except in
the points wherein the ‘public good requires some direction or
restraint.

The fundamental articles of rights and liberties have been asserted in
parliament as often as they were thought to be in danger, by the following:

The great charter (Magna Charta) obtained from King John, and
afterwards confirmed in parliament by King Henry III., his son. This
charter contained very few grants, but was for the most part declaratory
of the principal grounds of the fundamental laws of England.

The statute called Confirmatio Cartarum,; whereby the great charter is
directed to be allowed as the common law.

Many corroborating statutes (about 32), from Edward L. to Henry IV.

The Petition of Right, a parliamentary declaration of the liberties of
the people assented to by Charles the First.

The Habeas Corpus act under Charles the Second. The Bill of Rights
in the reign of William and Mary. Finally the Act of Settlement.

Three Primary Rights.

Thus much for the declaration of our rights and liberties.
The rights themselves, thus defined by these several statutes, con-
sist in a number of private immunities; which will appear, from
what has been promised, to be indeed no other, than either that
restiduum of natural liberty, which is not required by the laws of
society to be sacrificed to public convenience; or else those civil
privileges, which society hath engaged to provide, in lieu of the
natural liberties so given up by individuals. These, therefore,
were formerly, either by inheritance or purchase, the rights of all
mankind ; but in most other countries of the world being now more
or less debased and destroyed, they at present may be said to re-
main in a peculiar and emphatical manner, the rights of the people
of England. And these may be reduced to three principal or pri-
mary articles; the right of personal security, the right of personal
liberty, and the right of private property; because as there is no
other known method of compulsion, or abridging man’s natural
free will, but by an infringement or diminution of one or other of
these important rights, the preservation of these, inviolate, may
justly be said to include the preservation of our civil immunities
in their largest and most ertensive sense.

Personal Security.

1. The right of personal security consists in a person’s legal
and uninterrupted enjoyment of his life, his limbs, his body, his
health and his reputation.
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I. Life is the immediate gift of God, a right inherent by
nature in every individual; and it begins in contemplation of law
as soon as an infant is able to stir in its mother’s womb.

An infant in ventre sa mere, or in the mother’s womb, is sup-
posed in law to be born for many purposes. It is capable of hav-
ing a legacy, or a surrender of a copyhold estate, made to it. - It
may have a guardian assigned to it; and it is enabled to have an
cstate limited to its use, and to take afterwards by such limitation,
as if it were then actually born.

2. A man’s limbs (by which for the present we only under-
stand those members which may be useful to him in fight, and the
loss of which alone amounts to mayhem by the common law) are
also the gift of the wise Creator, to enable him to protect himself
from external injuries in a state of nature. To these, therefore,
he has a natural inherent right; and they cannot be wantonly de-
stroyed or disabled without a manifest breach of civil liberty.

Duress.

Both the life and limbs of a man are of such high value, in the
estimation of the law of England, that it pardons even homicide if
committed se defendendo, or in order to preserve them. For
whatever is done by a man to save either life or member, is looked
upon as done upon the highest necessity and compulsion. There-
fore, if a man through fear of death or mayhem, is prevailed upon
to execute a deed, or do any other legal act, these, though accom-
panied with all other requisite solemnities, may be afterwards
avoided, if forced upon him by a well-grounded apprehension of
losing his life, or even his limbs, in case of his non-compliance.
The constraint a man is under in these circumstances is called in
law duress, from the Latin durities, of which there are two sorts;
duress of imprisonment, where a man actually loses his liberty, of
which we shall presently speak; and duress per minas, where the
hardship is only threatened and impending, which is that we are
now discoursing of. Duress per minas is either for fear of loss of
life, or else for fear of mayhem, or loss of limb. And this fear
must be upon sufficient reason. A fear of battery, of being beaten,
though never so well grounded, is no duress; neither is the fear of
having one’s house burned or one’s goods taken away and de-
stroyed ; because in these cases, should the threat be performed, a
man may have satisfaction by recovering equivalent damages; but
no suitable atonement can be made for the loss of life or limb.

Civil Death.

These rights of life and member, can only be determined by
the death of the person; which was formerly accounted to be either
a civil or natural death. The civil death commenced, if any man
was banished or abjured the realm by the process of the common




CHAP. 1.] ABSOLUTE RIGHTS OF INDIVIDUALS. 29

law, or entered into religion; that is, went into a monastery, and
became there a monk professed; in which cases he was absolutely
dead in law, and his next heir should have his estate. ’

This natural life, being, as was before observed, the immediate
donation of the great Creator, cannot legally be disposed of or de-
stroyed by any individual, neither by the person himself, nor by
any other of his fellow-creatures, merely upon their own authority.
Yet nevertheless it may, by the divine permission, be frequently
forfeited for the breach of those laws of societv, which are en-
forced by the sanction of capital punishments. The constitution is
an utter stranger to any arbitrary power of killing or maiming the
subject without the express warrant of law. “Nullus liber howo,”
says the great charter, “aliquo modo destruatur, nisi per legale
Judicium parium suorum aut per legem terrae.”

3. Besides those limbs and members that may be necessary
to a man in order to defend himself or annoy his enemy, the rest
of his person or body is also entitled, by the same natural right, to
security from the corporal insults of menaces, assaults, beating,
and wounding; though such insults amount not to destruction of
life or member.

4. The preservation of a man’s health.from such practices
as may prejudice or annoy it; and

5. The security of his reputation or good name from the arts
of detraction and slander, are rights to which every man is entitled
by reason and natural justice ; since, without these, it is impossible
to have the perfect enjoyment of any other advantage or right.

Personal Liberty.

II. Next to personal security, the law of England regards,
asserts, and preserves the personal liberty of individuals. This
personal liberty consists in the power or locomotion, of changing
situation, or moving one’s person to whatsoever place one’s own
inclination may direct, without imprisonment or restraint, unless
Ly due course of law. It is a right strictly natural. The laws of
England have never abridged it without sufficient cause. In this
kingdom, it cannot ever be abridged at the mere discretion of the
magistrate, without the explicit permission of the laws. Here
again the language of the great charter is, that no freeman shall be
taken or imprisoned but by the lawful judgment of his equals, or
by the law of the land. By the petition of right, 3 Car. L., it is
enacted, that no freeman shall be imprisoned or detained without
cause shown, to which he may make answer according to law.

Habeas Corpus.

By 16 Car. I. c. 10, if any person be restrained of his liberty
by order or decree of any illegal court, or by command of the
king’s majesty in person, or by warrant of the council board, or of
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" any of the privy council, he shall, upon demand of his counsel,
have a writ of habeas corpus, to bring his body before the court of
king’s bench or common pleas, who shall determine whether the
cause of his commitment be just, and thereupon do as to justice
shall appertain. And by 31 Car. II. c. 2, commonly called the
habeas corpus act, the methods of obtaining this writ are so plainly
pointed out and enforced, that, so long as this statute remains un-
impeached, no subject of England can be long detained in prison,
except in those cases in which the law requires and justifies such
detainer. And, lest this act should be evaded by demanding un-
reasonable bail or sureties for the prisoner’s appearance, it is de-
clared by 1 W. and M. st. 2, c. 2, that excessive bail ought not to
be required. ’

Imprisonment.

The confinement of the person, in any wise, is an imprison-
ment ; so that the keeping a man against his will in a private house,
putting him in the stocks, arresting or forcibly detaining him in the
street, is an imprisonment. And the law so much discourages un-
lawful confinement, that if a man is under duress of imprisonment,
which we before explained to mean a compulsion by an illegal
restraint of liberty, until he seals a bond or the like, he may allege
this duress, and avoid the extorted bond. But if a man be law-
fully imprisoned, and either to procure his discharge, or on any
other fair account, seals a bond or deed, this is not by duress of
imprisonment and he is not at liberty to avoid it. To make impris-
onment lawful it must either by by process from the courts of
judicature, or by warrant from some legal officer having author-
ity tQ commit to prison; which warrant must be in writing, under
the hand and seal of the magistrate, and express the causes of the
commitment, in order to be examined into, if necessary, upon a
habeas corpus. If there be no cause expressed, the jailer is not
bound to detain the prisoner.

Ne Exeat Regno.

A natural and regular consequence of this personal liberty is,
. that every Englishman may claim a right to abide in his own coun-
try so long as he pleases; and not to be driven from it unless by
the sentence of the law. The king, indeed, by his royal preroga-
tive, may issue out his writ ne exeat regno, and prohibit any of his
subjects from going into foreign parts without license. This may
be necessary for the public service and safeguard of the common-
wealth. But no power on earth, except the authority of parlia-
ment, can send any subject of England out of the land against his
will; no, not even a criminal. For exile and transportation are pun-
ishments at present unknown to the common law ; and, wherever
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the latter is now inflicted it is either by the choice of the criminal
himself to escape a capital punishment, or else by the express direc-
tion of some modern act of parliament. To this purpose the great
charter declares, that no freeman shall be banished, unless by the
judgment of his peers, or by the law of the land.

The law is in this respect so benignly and liberally construed
for the benefit of the subject, that, though within the realm the
king may command the attendance and service of all his liegemen,
yet he cannot send any man out of the realm, even upon the public
service; excepting sailors and soldiers, the nature of whose em-
ployment necessarily implies an exception; he cannot even consti-
tute a man lord deputy or lieutenant of Ireland against his will,
nor make him a foreign embassador. For this might, in reality,
be no more than an honorable exile.

Right of Property.

III. The third absolute right, inherent in every Englishman,
is that of property ; which consists in the free use, enjoyment, and
disposal of all his acquisitions, without any control or diminution,
save only by the laws of the land. The great charter has declared
that no freeman shall be disseised, or divested, of his freehold, or
of his liberties, or free customs, but by the judgment of his peers,
or by the law of the land. And by a variety of ancient statutes it is
enacted, that no man’s lands or goods shall be seized into the king's
hands, against the great charter, and the law of the land; and that
no man shall be disinherited, nor put out of his franchises or free-
hold, unless he be duly brought to answer, and be forejudged by
course of law; and if anything be done to the contrary, it shall be
redressed, and holden for none.

So great moreover js the regard of the law for private prop-
erty, that it will not authorize the least violation of it ; no, not even
for the general good of the whole community. If a new road, for
instance, were to be made through the grounds of a private person,
it might perhaps be extensively beneficial to the public; but the law
permits no man, or set of men, to do this without consent of the
owner of the land. In vain may it be urged, that the good of the
individual ought to yield to that of the community ; for it would be
dangerous to allow any private man, or even any public tribunal,
to be the judge of this common good, and to decide whether it be
expedient or no. Besides, the public good is in nothing more es-
sentially interested, than in the protection of every individual’s
private rights, as modelled by the municipal law. In this and simi-
lar cases the legislature alone can, and indeed frequently does,
interpose and compel the individual to acquiesce. But how does it
interpose and compel? Not by absolutely stripping the subject of
his property in an arbitrary manner; but by giving him a full
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indemnification and equivalent for the injury thereby sustained.
The public is now considered as an individual, treating with an in-
dividual for an exchange. All that the legislature does is to oblige
the owner to alienate his possessions for a reasonable price; and
even this is an exertion of power, which the legislature indulges
with caution, and which nothing but the legislature can perform.

Nor is this the only instance in which the law of the land has
postponed even public necessity to the sacred and inviolable rights
of private property. For no subject of England can be constraincd
to pay any aids or taxes, even for the defense of the realm or the
suppori of government, but such as are imposed by his own con-
sent, or that of his representatives in parliament. And as this
fundamental law has been shamefully evaded under many succeed-
ing princes, by compulsive loans, and benevolences extorted with-
out a real and voluntary consent, it was made an article in the
petition of right 3 Car. I, that no man shall be compelled to yield
any gift, loan, or benevolence, tax, or such like charge without
common consent by act of parliament. And, lastly, by the statute
1 W. and M. st. 2, c. 2, it is declared, that levying money for or
to the use of the crown, by pretense of prerogative, without grant
of parliament, or for longer time, or in other manner, than the
same is or shall be granted, is illegal.

In the three preceding articles we have taken a short view of
the principal absolute rights which appertain te every Englishman.
But in vain would these rights be declared, ascertained, and pro-
tected by the dead letter of the laws, if the constitution had pro-
vided no other method to secure their actual enjoyment. It has
therefore established certain other auxiliary subordinate rights of
the subject, which serve principally as outworks or barriers to pro-
tect and maintain inviolate the three great and primary rights, of
personal security, personal liberty, and private property.

Subordinate Rights.

These are: 1. The constitution, powers, and privileges of
parliament ; of which I shall treat at large in the ensuing chapter.

2. The limitation of the king’s prerogative, by bounds so cer-
tain and notorious, that it is impossible he should either mistake or
legally exceed them without the consent of the people.

3. A third subordinate right of every Englishman is that of
applying to the courts of justice for redress of injuries. Since the
law is in England the supreme arbiter of every man’s life, liberty,
and property, courts of justice must at all times be open to the sub-
ject, and the law be duly administered therein. The emphatical
words of magna charta, spoken in the person of the king, who in
judgment ot law (says Sir Edward Coke) is ever present and re-
peating them in all his courts, are these: nulls vendemus, nulli ne-
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gabimus, aut differemus rectum wvel justitiam : “and therefore
every subject,” continues the same learned author,“for injury done
to him in bonis, in terris, vel persona, by any other subject, be he
ecclesiastical or temporal, without any exception, may take his
remedy by the course of the law, and have justice and right for the
injury done to him, freely without sale, fully without any denial,
and speedily without delay.”

Not only the substantial part, or judicial decisions, of the law,
but also the formal part or method of proceeding, cannot be altered
but by parliament; for, if once those outworks were demolished
there would be an inlet to all manner of innovation in the body
of the law itself. The king, it is true, may erect new courts of
justice ; but then they must proceed according to the old estab-
lished forms of the common law.

4. If there should happen any uncommon injury, or infringe-
ment of the rights before mentioned, which the ordinary course of
law is too defective to reach, there still remains a fourth subordi-
nate right, appertaining to every individual, namely the right of
petitioning the king, or either house of parliament, for the redress
of grievances. It is declared by the statute 1 W. and M. st. 2, ¢. 2,
that the subject hath the right to petition; and that all commit-
ments and prosecutions for such petitioning are illegal.

5. The fifth and last auxiliary right of the subject that I shall
at present mention, is that of having arms for their defense, suit-
able to their condition and degree, and such as are allowed by law.
Which is also declared by the same statute, 1 W. and M. st. z, c.
2, and is indeed a public. allowance, under gue restrictions, of the
natural right of resistance, and sclf-preservation, when the sanc-
tions of society and laws are found insufficient to restrain the vio-
lence of oppression.

And lastly, to vindicate these rights, when actually violated
or attacked, the subjects of England arc entitled, in the first place,
to the regular administration and free course of justice in the
courts of law ; next, to the right of petitioning the king and parlia-
ment for redress of grievances; and, lastly, to the right of having
and using arms for self-preservation and defense.
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Chapter II.
OF THE PARLIAMENT.
146-190.

~

We are next to treat of the rights and duties of persons, as
they are members of society, and stand in various relations to each
other. These relations are either public or private; and we will
first consider those that are public.

Public Relations.

The most universal public relation, by which men are con-
nected together, is that of government; namely, as governors or
governed ; or in other words, as magistrate and people. Of magis-
trates, some also are supreme, in whom the sovereign power of the
state resides; others are subordinate, deriving all their authority
from the supreme magistrate, accountable to him for their conduct,
and acting in an inferior secondary sphere.

In all tyrannical governments, the supreme magistracy, or the
right of both making and of enforcing the laws, is vested in one
and the same man, or one and the same body of men; and wher-
ever these fwo powers are united together, there can be no public
liberty. The magistrate may enact tyrannical laws, and execute
them in a tyrannical manner, since he is possessed, in quality of
dispenser of justice, with all the power which he, as legislator,
thinks proper to give himself. But, where the legislative and
executive authority are in distinct hands, the former will take care
not to intrust the latter with so large a power as may tend to the
subversion of its own independence, and therewith of the liberty
of the subject. With us, therefore, in England, this supreme
power is divided into two branches; the one legislative, to wit, the
parliament, consisting of king, lords, and commons; the other
executive, consisting of the king alone. It will be the business of
this chapter to consider the British parliament, in which the legis-
lative power, and (of course) the supreme and absolute authority
of the state, is vested by our constitution.

The Origin of Parliament.

The original or first institution of parliament is one of those
matters which lie so far hidden in the dark ages of antiquity, that
the tracing of it out is a thing equally difficult and uncertain.

The author proceeds to seek out the original and first institution of
parliament. He finds in the earliest periods a general council, which he
states has been in England held immemorially under various names. In.
stances of its meeting are shown in the reigns of Ina, Offa, Ethelbert, and
Alfred, succeeding Saxon and Danish monarchs, and the first princes of
the Norman line.
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Hence it indisputably appears, that parliaments or general
councils, are coeval with the kingdom itself. How those parlia-
ments were constituted and composed, is another question, which
has been matter of great dispute among our learned antiquaries;
and, particularly, whether the commons were summoned at all; or,
if summoned, at what period they began to form a distinct assem-
bly. But it is not my intention here to enter into controversies of
this sort. I hold it sufficient that it is generally agreed, that in the
main the conscitution of parliament, as it now stands, was marked
out so long ago as the seventeenth year of king John, A. D. 1215,
in the great charter granted by that prince; wherein he promises
to summon all archbishops, bishops, abbots, earls, and greater
barons, personally ; and all other tenants in ch1ef under the crown,
by the sheriff and bailiffs; to meet at a certain place, with forty
days’ notice, to assess aids and scutages when necessary. And this
constitution has subsisted, in fact, at least from the year 1266, 49
Hen. III.: there being'still extant writs of that date, to summon
knights, citizens and burgesses to parliament. I proceed, there-
fore, to inquire wherein consists this constitution of parliament, as
it now stands, and has stood for the space of at least five hundred
years. And in the prosecution of this inquiry, I shall consider,
first, the manner and time of its assembling ; secondly, its constit-
uent parts; thirdly, the laws and customs relating to parliament,
considered as one aggregate body ; fourthly and fifthly, the laws
and customs relating to each house, separately and distinctly
taken ; sixthly, the methods of proceeding, and of making statutes,
in both houses; and lastly, the manner of the parliament’s adjourn-
ment, prorogation, and dissolution.

How Assembled.

1. As to the manner and time of assembling. The parliament
is regularly to be summoned by the king’s writ or letter, issued out
of chancery by advice of the privy council, at least forty days
before it begins to sit. It is a branch of the royal prerogative, that
no parliament can be convened by its own authority, or by the
authority of any, except the king alone.

Its Parts.

I1. The constituent parts of a parliament are the next objects
of our inquiry. And these are, the king’s majesty, sitting there in
his royal political capacity, and the three estates of the realm: the
lords spiritual, the lords temporal (who sit, together with the king,
in one house), and the commons, who sit by themselves in another.
And the king and these three estates, together, form the great cor-
poration or body politic of the kingdom of which the king is said
to be caput, principium et finis. For upon their coming together
the king meets them, either in person or by representation, without




Caar. 11.] OF THE PARLIAMENT. 37

which there can be no beginning of a parliament; and he also has
alone the power of dissolving them.

It is highly necessary for preserving the balance of the consti-
tution that the executive power should be a branch, though not the
whole, of the legislative. The total union of them would be pro-
ductive of tyranny; the total disjunction of them, for the present,
would in the end produce the same effects, by causing that union
against which it seems to provide. The legislative would soon
become tyrannical, by making continual encroachments, and grad-
ually assuming to itself the rights of the executive power. To
hinder, therefore, any such encroachments, the king 1s himself a
part of the parliament; and as this is the reason of his being so,
very properly, therefore, the share of legislation, which the consti-
tution has placed in the crown, consists in the power of rejecting
rather than resolving,—this being sufficient to answer the end pro-
posed. And herein indeed consists the true excellence of the Eng-
lish government, that all the parts of it form a mutual check upon
each other. In the legislature, the people are a check upon the
nobility, and the nobility a check upon the people, by the mutual
privilege of rejecting what the other has resolved ; while the king
is a check upon both, which preserves the executive power from
encroachments. And this very executive power is again checked
and kept within due bounds by the two houses, through the privi-
lege they have of inquiring into, impeaching, and punishing the
conduct (not indeed of the king, which would destroy his constitu-
tional independence, but, which is more beneficial to the public) of
his evil and pernicious counsellors.

Let us now consider these constituent parts of the sovereign
power, or parliament, each in a separate view. The king’s majesty
will be the subject of the next, and many subsequent chapters, to
which we must at present refer.

The Lords Spiritual.

The next in order are the spiritual lords. These consist of
two archbishops and twenty-four bishops. All thesé hold, or are
supposed to hold, certain ancient baronies under the king. But
though these lords spiritual are, in the eye of the law, a distinct
estate from the lords temporal, and are so distinguished in most of
our acts of parliament, yet in practice they are usually blended
together under the one name of the lords; they intermix in their
votes; and the majority of such intermixture binds both estates.
And from this want of a separate assembly and separate negative
of the prelates, some writers have argued very cogently, that the
lords temporal and spiritual are now, in reality, only one estate,
which is unquestionably true in every effectual sense, though the
ancient distinction between them still nominally continues.
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The Lords Temporal.

The lords temporal consist of all the peers of the realm (the
bishops not being in strictness held to be such, but merely lords of
parliament), by whatever title of nobility distinguished, dukes,
marquesses, earls, viscounts, or barons. Some of these sit by de-
scent, as do all ancient peers; some by creation, as do all new-made
ones; others, since the union with Scotland, by election, which is
the case of the sixteen peers who represent the body of the Scots
nobility. Their number is indefinite, and may be increased at will
by the power of the crown. .

" The author says: The distinction of rank is necessary in a well gov-
erned state. 1. To reward persons for eminent services in a manner not
burdensome to the people. 2. To excite ambition and emulation in others.
3. To act as a barrier against the crown and against the people. 4 To

create and preserve the gradual scale of dignity from peasant to prince
necessary to the stability of the government.

The Commons.

* The commons consist of all such men of property in the king-
dom as have not seats in the house of lords; every one of whom
has a voice in parliament, either personally, or by his representa-
tives. In a free state every man, who is supposed a free agent,
ought to be in some measure his own governor; and therefore a
branch at least of the legislative power should reside in the whole
body of the people. In so large a state as ours, it is very wisely
contrived that the people should do that by their representatives,
which it is impracticable to perform in person; representatives,
chosen by a number of minute and separate districts, wherein all
the voters are, or easily may be distinguished. The counties are
therefore represented by knights, elected by the proprietors of
land; the cities and boroughs are represented by citizens and
burgesses, chosen by the mercantile part, or supposed trading in-
terest of the nation.

These are the constituent parts of a parliament ; the king, the
lords spiritual and temporal, and the commons. Parts, of which
each is so necessary, that the consent of all three is required to
make any new law that shall bind the subject. Whatever is
enacted for law by one, or by two only, of the three, is no statute;
and to it no regard is due, unless in matters relating to their own
privileges.

Laws and Customs of Parliament.

ITII. We are next to examine the laws and customs relating
to parliament, thus mixed together, and considered as one aggre-
gate body.

The power and jurisdiction of parliament, says Sir Edward
Coke, is so transcendent and absolute that it cannot be confined,

-
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either for causes or persons, within any bounds. It hath sovereign
and uncontrollable authority in the making, confirming, enlarging,
restraining, abrogating, repealing, reviving, and expounding of
laws, concerning matters of all possible denominations, ecclesias-
tical or temporal, civil, military, maritime, or criminal: this being
the place where that absolute despotic power, which must in all
governments reside somewhere, is intrusted by the constitution of
these kingdoms. All mischiefs and grievances, operations and
remedies, that transcend the ordinary course of the laws, are
within the reach of this extraordinary tribunal. It can regulate
or new-model the succession to the crown: as was done in the
reign of Henry VIIL. and William III. It can alter the estab-
lished religion of the land: as was done in a variety of instances,
in the reigns of King Henry VIII. and his three children. It can
change and create afresh even the constitution of the kingdom
and of parliaments themselves; as was done by the act of union,
and the several statutes for triennial and septennial elections. It
can, in short, do everything that is not naturally impossible; and
therefore some have not scrupled to call its power, by a figure
rather too bold, the omnipotence of parliament.

The whole of the law and custom of parliament has its orig-
inal from this one maxim, “that whatever matter arises concerning
either house of parhament ought to be examined, discussed, and
adjudged in that house to which it relates, and not elsewhere.”
Hence, for instance, the lords will not suffer the commons to inter-
fere in settling the election of a peer of Scotland; the commons
will not allow the lords to judge of the election of a burgess; nor
will either house permit the subordinate courts of law to examine
the merits of either case.

Privileges of Parliament.

The privileges of parliament are likewise very large and in-
definite. Privilege of parliament was principally established, in
order to protect its members, not only from being molested by
" their fellow subjects, but also more especially from being op-
pressed by the power of the crown. Some, however, of the more
notorious privileges of the members of either house are, privilege
of speech, of person, of their domestics, and’ of their lands and
goods. As to the first, privilege of speech, it is declared by the
statute 1 W. and M. st. 2, c. 2, as one of the liberties of the people,
“that the freedom of speech and debates, and proceedings in par-
liament, ought not to be impeached or questioned in any court or
place out of parliament.” And this freedom of speech is particu-
larly demanded of the king in person, by the speaker of the house
of commons, at the opening of every new parliament. So like-
wise are the other privileges, of persons, servants, lands, and
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goods, which are immunities as ancient as Edward the Confessor.
This included formerly not only privilege from illegal violence,
but also from legal arrests, and seizures by process from the courts
of law. And still, to assault by violence a member of either house,
or his menial servant, is a high contempt of parliament, and there
punished with the utmost severity. Neither can any member of
either house be arrested and taken into custody, unless for some
indictable offense, without a breach of the privilege of parliament.

But all other privileges which derogate from the common law
in matters of civil right are now at an end, save only as to the free-
dom of the member’s person, which in a peer (by the privilege of
peerage) is forever sacred and inviolable, and in a commoner (by
the privilege of parliament) for forty days after every prorogation
and forty days before the next appointed meeting, which is now in
effect as long as the parliament subsists, it seldom being prorogued
for more than fourscore days at a time. All other privileges which
obstruct the ordinary course of justice are now totally abolished by _
statute 10 George III. c. 50, which enacts that any suit may at any
time be brought against any peer or member of parliament, their
servants, or any other person entitled to privilege of parliament,
which shall not be impeached or delayed by pretense of any such
privilege, except that the person of a member of the house of com-
mons shall not thereby be subjected to any arrest or imprisonment.

The only way by which courts’of justice could anciently take
cognizance of privilege of parliament was by writ of privilege, in
the nature of a supersedeas, to deliver the party out of custody
when arrested in a civil suit. It is to be observed, that there is no
precedent of any such writ of privilege, but only in civil suits. And
therefore the claim of privilege hath been usually guarded with an
exception as to the case of indictable crimes; or as it has been fre-
quently expressed, of treason, felony, and breach (or surety) of
the peace. Whereby it seems to have been understood that no
privilege was allowable to the members, their families or servants,
in any crime whatsoever, for all crimes are treated by the law as
being contra pacem domini regis.

Lav's and Customs of House of Lords.

IV. We will next proceed to the laws and customs relating to
the house of lords in particular.

One very ancient privilege is that declared by the charter of
the forest, confirmed in parliament 9 Hen. III.; viz., that every
lord spiritual or temporal summoned to parliament. and passing
through the king’s forests, may, both in going and returning, kill
one or two of the king’s deer without warrant; in view of the
forester if he be present, or in blowing a horn if he be absent ; that
he may not seem to take the king’s venison by stealth.
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In the next place they have a right to be attended, and con-
stantly are, by the judges of the court of King's Bench and Com-
mon Pleas, and such of the barons of the Exchequer as are of the
degree of the coif, or have been made serjeants at law ; as likewise
by the king’s learned counsel, being serjeants, and by the masters
of the court of chancery; for their advice in point of law, and for
the greater dignity of their proceedings. The secretaries of state,
with the attorney and solicitor general, were also used to attend
the house of peers, and have to this day (together with the judges,
etc.) their regular writs of summons issued out at the beginning
of every parliament, ad tractandum et consilium impendendum,
though not ad consentiendum; but, whenever of late years they
have been members of the house of commons, their attendance
here hath fallen into disuse.

Another privilege is, that every peer, by license obtained from
the king, may make another lord of parliament his proxy, to vote
for him in his absence. A privilege which a member of the other
house can by no means have, as he is himself but a proxy for a
muititude of other people.

Each peer has also a right, by leave of the house, when a vote
passes contrary to his sentiments, to enter his dissent on the jour-
nals of the house, with the reasons for such dissent; which is
usually styled his protest.

All bills likewise, that may in their consequences any way
affect the right of the peerage, are by the custom of parliament to
have their first rise and beginning in the house of peers, and to
suffer no changes or amendments in the house of commons.

There is also one statute peculiarly relative to the house of
lords; 6 Anne, c. 23, which regulates the election of the sixteen
representative peers of North Britain, in consequence of the twen-
ty-second and twenty-third articles of the union; and for that
purpose prescribes the oaths, etc., to be taken by the electors;
directs the mode of balloting; prohibits the peers electing from
being attended in an unusual manner; and expressly provides that
no other matter shall be treated of in that assembly, save only the
election, on pain of incurring a praemunire.

Peculiar Laws and Customs of Commons.

V. The peculiar laws and customs of the house of commons
relate principally to the raising of taxes, and the election of mem-
bers to serve in parliament.

First, with regard to taxes: it is the ancient indisputable privi-
lege and right of the house of commons, that all grants of subsidies
or parliamentary aids do begin in their house, and are first be-

4
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stowed by them; although their grants are not effectual to all
intents and purposes, until they have the assent of the other two
branches of the legislature. :

The general reason given for this exclusive privilege is that the sup-
plies are raised from the people. This reason is not the true reason, says
Blackstone. It is this: It would be dangerous for this power to be placed
in the hands of the lords, being a permanent, hereditary body erected by
the king, and so liable to be influenced by him,

It would therefore be extremely dangerous to give the lords
any power of framing new taxes for the subject; it is sufficient
that they have a power of rejecting, if they think the commons too
lavish or improvident in their grants. But so reasonably jealous
are the commons of this valuable privilege that herein they will not
suffer the other house to exert any power but that of rejecting;
they will not permit the least alteration or amendment to be made
by the lords to the mode of taxing the people by a‘money bill;
under which appellation are included all bills, by which money is
directed to be raised upon the subject, for any purpose or in any
shape whatsoever; either for the exigencies of government, and
collected from the kingdom in general, as the land tax; or for
private benefit, and collected in any particular district, as by turn-
pikes, parish rates, and the like.

Regarding Elections.

Next, with regard to the election of knights, citizens and bur-
gesses; we may observe that herein consists the exercise of the-
democratical part of our constitution ; for in a democracy there can
be no exercise of sovereignty but by suffrage, which is the declara-
tion of the people’s will.

In England, where the people do not debate in a collective
body, but by representation, the exercise of this sovereignty con-
sists in the choice of representatives. The laws have therefore
very strictly guarded against usurpation or abuse of this power by
many salutary provisions; which may be reduced to these three
points: 1. The qualifications of the electors. 2. The qualifications
of the elected. 3..The proceedings at elections.
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Method of Making Laws.

VI. I proceed now to the method of making laws, which is
much the same in both houses; and I shall touch it very briefly,
beginning in the house of commons. But first I must premise, that
for dispatch of business each house of parliament has its speaker.
The speaker of the house of lords, whose office it is to preside
there, and manage the formality of business, is the lord chancellor
or keeper of the king’s great seal, or any other appointed by the
king’s commission; and, if none be so appointed, the house of
lords (it is said) may elect. The speaker of the house of com-
mons is chosen by the house: but must be approved by the king.
And herein the usage of the two houses differ, that the speaker of
the house of commons cannot give his opinion or argue any ques-
tion in the house; but the speaker of the house of lords, if a lord
of parliament, may. In each house the act of the majority binds
the whole; and this majority is declared by votes openly and pub-
licly given, ot as at Venice, and many other senatorial assemblies,
privately or by ballot.

To bring a bill into the house, if the relief sought by it is of a
private nature, it is first necessary to prefer a petition ; which must
be presented by a member, and usually sets forth the grievance
desired to be remedied. This petition (when founded on facts that
may be in their nature disputed) is referred to a committee of
members, who examine the matter alleged, and accordingly report
it to the house; and then (or otherwise, upon the mere petition)
leave is given to bring in the bill. In public matters the bill is
brought in upon motion made to the house, without any petition
at all.

The persons directed to bring in the bill present it in a com-
petent time to the house, drawn out on paper, with a multitude of
blanks, or void spaces where anything occurs that is dubious or
necessary to be settled by the parliament itself (such, especially, as
the precise date of times, the nature and quantity of penalties, or of
any sums of money to be raised), being indeed only the skeleton of
the bill. In the house of lords, if the bill begins there, it is (when
of a private nature) referred to two of the judges, to examine and
report the state of the facts alleged, to see that all necessary parties
consent, and to settle all points of technical propriety. This is read
a first time, and at a convenient distance a second time; and, after
each reading, the speaker opens to the house the substance of the
bill, and puts the question whether it shall proceed any further.
The introduction of the bill may be originally opposed, as the bill
itself may at either of the readings, and, if the opposition succeeds,
the bill must be dropped for that session ; as it must also if opposed
with success in any of the subsequent stages.

After the second reading it is committed, that is, referred to
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a committee; which is either selected by the house in matters of
small importance, or else, upon a bill of consequence, the house
resolves itself into a committee of the whole house. A committee
of the whole house is composed of every member; and, to form it
the speaker quits the chair (another member being appointed chair-
man), and may sit and debate as a private member. In these com-
mittees the bill is debated clause by clause, amendments made, the
blanks filled up, and sometimes the bill entirely new-modelled. Af-
ter it has gone through the committee, the chairman reports it to
the house with such amendments as the committee have made ; and
then the house reconsiders the whole bill again, and the question is
repeatedly put upon every clause and amendment. When the house
hath agreed or disagreed to the amendments of the tommittee, and
sometimes added new amendments of its own, the bill is then
ordered to be engrossed, or written in a strong gross hand, on one
or more long rolls (or presses) of parchment sewed together.
When this is finished it is read a third time, and amendments are
sometimes then made to it ; and if a new clause Be added, it is done
by tacking a separate piece of parchment on the bill, which is
called a rider. The speaker then again opens the contents; and,
holding it up in his hands, puts the question whether the bill shall
pass. If this is agreed to, the title to it is then settled, which used
to be a general one for all the acts passed in the session, till in the
first year of Henry IIL, distinct titles were introduced for each
chapter. After this, one of the members is directed to carry it to
the lords and desire their concurrence; who, attended by several
more, carries it to the bar of the house of peers, and then delivers
it to their speaker, who comes down from his wool-sack to re-
ceive it. ‘

It there passes through the same forms as in the other house
(except engrossing, which is already done), and, if rejected, no
more notice is taken, but it passes sub silentio, to prevent unbecom-
ing altercations. But if it is agreed to, the lords send a message by
two masters in chancery (or upon matter of high dignity or im-
portance, by two of the judges), that they have agreed to the
same; and the bill remains with the lords, if they have made no
amendment to it. But, if any amendments are made, such amend-

“ments are sent down with the bill to receive the concurrence of the
commons. If the commons disagree to the amendments a con-
ference usually follows between members deputed from each
house, who, for the most part, settle and adjust the difference ; but
if both houses remain inflexible, the bill is dropped. If the com-
mons agree to the amendments, the bill is sent back to the lords by
one of the members, with a message to acquaint them therewith.
The same forms are observed, mutatis mutandis, when the bill
begins in the house of lords. But, when an act of grace or pardon
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is passed, it is first signed by his majesty, and then read once only
in each of the houses, without any new engrossing or amendment.
And when both houses have done with any bill, it always is de-
posited in the house of peers, to wait the royal assent; except in
the case of a bill of supply, which, after receiving the concurrence
of the lords is sent back to the house of commons. And, when the
bill has received the royal assent in either of these ways, it is then,
and not before, a statute or act of parliament.

1. In person, by the words Le roy Je veut. If to a
private bill, sost fait comme sl est desire, or if
refused, by the words Le roy s’ avisera.

2. By letters patent under the great seal, signed with
his hand and notified, in his absence, to both
houses assembled together.

This statute or act is placed among the records of the king-
dom ; there needing no formal promulgation to give it the force of
the law, as was necessary by the civil law with regard to the
emperor’s edicts ; because every man in England is, in judgment of
law, party to the making of an act of parliament, being present
thereat by his representatives. However, a copy thereof is usually
printed at the king’s press, for the information of the whole land.

An act of parliament, thus made, is the exercise of the highest
authority that this kingdom acknowledges upon earth. It hath
power to bind every subject in the land, and the dominions thére-
unto belonging; nay even the king himself, if particylarly named
therein. And it cannot be altered, amended, dispensed with, sus-
pended, or repealed, but in the same forms, and by the same au-
thority of parliament; for it is a maxim in law, that it requires the
same strength to dissolve, as to create an obligation.

How Adjourned, Prorogued, etc.

VII. There remains only, in the seventh and last place, to
add a word or two concerning the manner in which parliaments
may be adjourned, prorogued, or dissolved.

An adjournment is no more than a continuance of the session
‘from one day to another, as the word itself signifies; and this is
done by the authority of each house separately every day; and
sometimes for a fortnight or a month together, as at Christmas or
Easter, or upon other particular occasions. But the adjournment
of one house is no adjournment of the other.

A prorogation is the continuance of the parliament from one
session to another, as an adjournment is a continuation of the ses-

- sion from day to day. This is done by the royal authority, ex-
pressed either by the lord chancellor in his majesty’s presence or
by commission from the crown,or frequently by proclamation. Both
houses are necessarily prorogued at the same time, it not being a
prorogation of the house of lords or commons, but of parliament.
The session is never understood to be at an end until a proroga-
tion ; though, unless some act be passed or some judgment given
in parliament it is in truth no session at all.

The Royal assent may be given
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1. By the king's will expressed in person or by represent-
ation.
2. By demise of the cgown, until the reign of Anne, when
it was enacted that Parliament shall continue for six
Parliament may be dissolved months after the death of the king, unless sooner pro-
rogued or dissolved by the successor.

8. By length of time. By a statute of the reign of George
the First the limit of life of a parliament is seven
years, unless sooner dissolved.

, Chapter III.
OF THE KING AND HIS TITLE.

- 190-218,

This chapter is mainly historical, tracing the descent of the crown.

[ . x. Itis hereditary.
Six Poi " His Titlo 8. It is hereditary ina peculiar to itself.
ix nts 3. His Ti
thckmi::g 3. It is subject to limitation by parli
. and authorit
in this 4 Itis hereditary in the new proprietor.

xpu:swl 2. Family (chapter 1V).

3. Councils (chapter V).

4 Duties (chapter VI),

s. Prerogatives (chapter VII)
\ 6. Revenues (chapter VIII).

Chapter IV.
OF THE KING'S ROYAL FAMILY.
218-227, .

This chapter treats of the Queen and her prerogatives, revenues, perquisites, the
Queen Dowager, Prince of Wales, and other kindred of the King.

Chapter V.
OF THE COUNCILS BELONGING TO THE KING.
227-233.
1. Parliament.
2. Peers.
Four Councils enumerated and described

8. Judges of the Law Courts.

4. Privy Council,

The main body of the chapter is devoted to the qualifications, duties, privileges,
manner of dissolution of the Privy Council.
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Chapter VI.

OF THE KING’S DUTY.
233-237.

The substance cf this chapter may be stated as follows:
1. To govern according to law.
The King’s duties 2. To execute judgment in mercy.
8. To maintain the established religion.

SYNOPSIS OF CHAPTER VIIL

( 1. Sovereignty.
1. As to the King’s enty
Royal ch 2. Perfe

3. Perpetuity.

( 1. Sending embassadors
. Making treaties.

b

. Making war and peace.

. Rejecting acts of the Parliament.
. Head of the military forces.

. Appointing Ports and Haveas.

(- LT B

The King’s
% 8. As to his Royal

Authority { . Erection of Light-houses, etc.

-

8. Restraints of Subjects from leaving
the Kingdom, etc.

9. The fouatain of Justice.

10. The fountain of honor and privilege,
1x. The Arbiter of Commerce.

12. Head of the Church.

| As to bis Royal ,Cl\nptet\’lﬂ.

l 2. Incidental,

Chapter VII.
OF THE KING'S PREROGATIVE.
237-281.

By the word prerogative we usually understand that special
pre-eminence, which the king hath, over and above all other per-
sons, and out of the ordinary course of the common law, in right
of his regal dignity.

Kinds of Prerogatives.

Prerogatives are either direct or incidental. The direct are
such positive substantial parts of the royal character and authority,
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as are rooted in and spring from the king’s political person consid-
ered merely by itself, without reference to any other extrinsic cir-
cumstance; as the rlght of sending embassadors, of creating peers,
and of making war or peace. But such prerogatives as are inci-
dental bear always a relation to something else, distinct from the
king's person; and are, indeed, only exceptions in favor of the
crown, to those general rules that are established for the rest of
the community; such as, that no costs shall be recovered against
the king; that the king can never be a joint-tenant; and that his
debt shall be preferred before a debt to any of his subjects.

Direct Prerogatives.

These substantiative or direct prerogatives may again be
divided into three kinds: being such as regard, first, the king’s
royal character; secondly, his royal authority; and, lastly, his royal
tncome.

In the present chapter we shall only consider the two first of
these divisions, which relate to the king’s political character and
authority; or, in other words, his dignity and regal power; to
which last the name of prerogative is frequently narrowed and
confined.

The Royal Dignity.

First, then, of the royal dignity. Under every monarchical
establishment, it is necessary to distinguish the prince from his
subjects, not only by the outward pomp and decorations of maj-
esty, but also by ascribing to him certain qualities, as inherent in

his royal capacity, distinct from and superior to those of any other
individual in the nation.

Sovereignty.

1. And, first, the law ascribes to the king the attribute of
sovereignty or pre-eminence.

Hence it is, that no suit or action can be brought against the
king, even in civil matters, because no court can have jurisdiction
over him. For all jurisdiction implies superiority of power: au-
thority to try would be vain and idle, without an authority to
redress; and the sentence of a court would be contemptible, unless
that court had power to command the execution of it. Hence it is
likewise, that by law the person of the king is sacred, even though
the measures pursued in his reign be completely tyranmcal and
arbitrary ; for no jurisdiction upon earth has power to try him in a
criminal way; much less to condemn him to punishment. If any
foreign jurisdiction had this power, as was formerly claimed by the
pope, the independence of the kingdom would be no more; and if
such a power were vested in any domestic tribunal, there would
soon be an end of the constitution, by destroying the free agency
of one of the constituent parts of the sovereign legislative power.
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Are then, it may be asked, the subjects of England totally
destitute of remedy, in case the crown should invade their rights,
either by private injuries, or public oppressions? To this we may
answer, that the law has provided a remedy in both cases.

And, first, as to private injuries: if any person has, in point of
property a just demand upon the king, he must petition him in his
court of chancery, where his chancellor will administer right as a
matter of grace, though not upon compulsion.

Next, as to cases of ordinary public oppression, where the
vitals of the constitution are not attacked, the law hath also as-
signed a remedy. For, as the king cannot misuse his power, with-
out the advice of evil counsellors, and the assistance of wicked
ministers, these men may be examined and punished. The consti-
tution has therefore provided, by means of indictments and parlia-
mentary impeachments, that no man shall dare to assist the crown
in contradiction to the laws of the land. But it is at the same time
a maxim in those laws, that the king himself can do no wrong;
since it would be a great weakness and absurdity in any system
of positive law to define any possible wrong without any possible
redress.

For, as to such public oppressions as tend to dissolve the con-
stitution and subvert the fundamentals of government, they are
cases which the law will not, out of decency, suppose; being inca-
pable of distrusting those whom it has invested with any part of
the supreme power ; since such distrust would render the exercise
of that power precarious and impracticable. For, wherever the law
expresses its distrust of abuse of power, it always vests a superior
coercive authority in some other hand to correct it ; the very notion
of which destroys the idea of sovereignty. If threrefore for exam-
ple, the two houses of parliament, or either of them, had avowedly
a right to animadvert on the king, or each other, or if the king had
a right to animadvert on either of the houses, that branch of the
legislature, so subject to animadversion, would instantly cease to
be part of the supreme power; the balance of the constitution
would be overturned, and that branch or branches, in which this
jurisdiction resided, would be completely sovereign. The supposi-
tion of law therefore is, that neither the king nor either house of
parliament, collectively taken, is capable of doing any wrong: since
in such cases the law feels itself incapable of .furnishing any ade-
quate remedy. For which reason all oppression which may happen
to spring from any branch of the sovereign power, must neces-
sarily be out of the reach of any stated rule, or express legal pro-
vision ; but if ever they unfortunately happen, the prudence o? the
times must provide new remedies upon new emergencies.

Indeed, it is found by experience, that whenever the unconsti-
tutional oppressions, even of the sovereign power, advance with




CHAP. vIL.] OF THE KING'S PREROGATIVE. 51

gigantic strides, and threaten desolation to a state, mankind will
not be reasoned out of the feelings of humanity ; nor will sacrifice
their liberty by a scrupulous adherence to those political maxims
which were originally established to preserve it. And, therefore,
though the positive laws are silent, experience will furnish us with
a very remarkable case wherein nature and reason prevailed. When
King James the Second invaded the fundamental constitution of
the realm, the convention declared an abdication, whereby the
throne was rendered vacant, which induced a new settlement of the
crown. And so far as the precedent leads, and no farther, we may
now be allowed to lay down the law of redres. against public op-
pression. If, therefore, any future prince should endeavor to sub-
vert the constitution by breaking the original contract between
king and people, should violate the fundamental laws, and should
withdraw himself out of the kingdom; we are now authorized to
declare that this conjunction of circumstances would amount to
an abdication, and the throne would be thereby vacant. But it is
not for us to say that anyone, or two, of these ingredients would
amount to such a situation; for there our precedent would fail
us. In these, therefore, or other circumstances, which a fertile
imagination may furnish, since both law and history are silent, it
becomes us to be silent too; leaving to future generations, when-
ever necessity and the safety of the whole shall require it, the
exertion of those inherent, though latent, powers of society, which
no climate, no time, no constitution, no contract can ever destroy
or diminish.

Perfection.

I1. Besides the attribute of sovereignty, the law also ascribes
to the king, in his political capacity, absclute perfection. The king
can do no wrong : which ancient and fundamental maxim is not to
be understood, as if everything transacted by the government was
of course just and lawful, but means only two things. First, that
whatever is exceptionable in the conduct of public affairs, is not to
be imputed to the king, nor is he answerable for it personally to his
people; for this doctrine would totally destroy that constitutional
independence of the crown, which is necessary for the balance of
power in our free and active, and therefore compounded constitu-
tion. And, secondly, it means that the prerogative of the crown
extends not to any injury; it is created for the benefit of the people,
and therefore cannot be exerted to their prejudice.

The king, moreover, is not only incapable of doing wrong, but
even of thinking wrong; he can never mean to do an improper
thing: in him is no folly or weakness. And, therefore, if the
crown should be induced to grant any franchise or privilege to a
subject contrary to reason, or in any wise prejudicial to the com-
monwealth, or a private person, the law will not suppose the king
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to have meant either an unwise or an injurious action, but declares
that the king was deceived in his grant; and thereupon such grant
is rendered void, merely upon the foundation of fraud and decep-
tion, either by or upon those agents whom the crown has thought
proper to employ.

King's Laches, etc.

In further pursuance of this principle, the law also determines
that in the king can be no negligence, or laches, and therefore no
delay will bar his right. Nullum tempus occurrit regi has been the
standing maxim upon all occasions; for the law intends that the
king is always busied for the public good, and therefore has not
leisure to assert his right within the times limited to subjects. In
the king also can be no stain or corruption of blood ; for, if the heir
to the crown were attainted of treason or felony, and afterwards
the crown should descend to him, this would purge the attainder,
ipso facto. Neither can the king in judgment of law, as king, ever
be,a minor or under age; and therefore his royal grants and assents
to acts of parliament are good, though he has not in his natural
capacity attained the legal age of twenty-one. It has also been
usually thought prudent, when the heir-apparent hath been very
young, to appoint a protector, guardian, or regent, for a limited
time: but the very necessity of such extraordinary provision is
sufficient to demonstrate the truth of that maxim of the common
law, that in the king is no minority; and therefore he hath no
legal guardian.

Perpetuity.

III. A third attribute of the king’s majesty is his perpetuity.
The law ascribes to him in his political capacity an absolute immor-
tality. The king never dies. ‘Henry, Edward, or George may die;
but the king survives them all.  For immediately upon the decease
of the reigning prince in his natural capacity, his kingship or impe-
rial dignity, by act of law, without any interregnum or interval, is
vested at once in his heir, who is eo instanti, king to all intents and
purposes. And so tender is the law of supposing even a possibility
of his death that his natural dissolution is generally called his
demise; an expression which signifies merely a’transfer of prop-
erty; for as is observed in Plowden, when we say the demise of
the crown, we mean only that, in consequence of the disunion of
the king’s natural body from his body politic, the kingdom is trans-
ferred or demised to his successor; and so the royal dignity re-
mains perpetual.

Here follows a consideration of the executive branches of the royal
prerogative, introduced by an argument for the absolute exercise of the
king’s prerogative. With regard to foreign concerns the king is the repre-
sentative of his people. He has the power as such of sending embassadors
to foreign states and receiving embassadors. The inquiry follows as to
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how far the municipal laws of England intermeddle with or protect the
rights of embassadors.

It is the king’s prerogative to make treaties, leagues and alliances, to
make war and peace. This power is held in check by the parliamentary
power of impeachment.

Marque and Reprisal,

As the delay of making war may sometimes be detrimental to
individuals who have suffered by depredations from foreign poten-
tates, our laws have in some respects armed the subject with
powers to impel the prerogative, by directing the ministers of the
crown to issue letters of marque and reprisal upon due demand:
the prerogative of granting which is nearly related to, and plainly
derived from, that other of making war ; this being, indeed, only an -
incomplete state of hostilities, and generally ending in a formal
declaration of war. These letters are grantable by the law of na-
tions, whenever the subjects of one state are oppressed and injured
by those of another, and justice is denied by that state to which
the oppressor belongs. In this case letters of marque and reprisal
(words used as synonymous, and signifying, the latter a taking in
return ; the former the passing the frontiers in order to such tak-
ing) may be obtained, in order to seize the bodies or goods of the
subjects of the offending state, until satisfaction be made, wher-
ever they happen to be found. And indeed this custom of reprisal
seems dictated by nature herself.

Upon éxactly the same reason stands the prerogative of
granting safe conducts, without which, by the law of nations, no
member of one society has a right to intrude into another.

In domestic affairs the king has many prerogatives. He is a constitu-
tional part of the legislative power, and has the power of rejecting such
provisions of parliament as he deems improper; is generalissimo of the
military forces; has the power to appoint ports and havens; to erect bea-
cons, light-houses, and sea-marks, to prohibit the exportation of arms, and
to confine his subjects within the realm or to recall them from beyond the
seas.

The Fountain of Justice.

IV. Another capacity, in which the king is considered in
domestic affairs, is as the fountain of justice and general conserva-
tor of the peace of the kingdom. By the fountain of justice, the
law does not mean the author or original, but only the distributor.
Justice is not derived from the king, as from his free gift, but he
1s the steward of the public, to dispense it to whom it is due. He
is not the spring, but the reservoir, from whence right and equity
are conducted by a thousand channels to every individual. The
original power of judicature, by the fundamental principles of
society, is lodged in the society at large; but as it would be im-
practicable to render complete justice to every individual, by the
people in their collective capacity, therefore every nation has com-
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mitted that power to certain select magistrates, who with more
ease and expedition can hear and determine complaints; and in
England this authority has immemorially been exercised by the
king or his substitutes. He, therefore, has alone the right of erect-
ing courts of judicature; for, though the constitution of the king-
dom hath intrusted him with the whole executive power of the
laws, it is impossible, as well as improper, that he should person-
ally carry into execution this great and extensive trust; it is con-
sequently necessary that courts should be erected to assist him in
executing this power; and equally necessary that, if erected they
should be erected by his authority. And hence it is that all juris-
dictions of courts are either mediately or immediately derived
from the crown, their proceedings run generally in the king’s
name, they pass under his seal, and are executed by his officers.
It is probable, and almost certain, that in very early times,
before our constitution arrived at its full perfection, our kings in
person often heard and determined causes between party and
party. But at present, by the long and uniform usage of many
ages, our kings have delegated their whole judicial power to the
judges of their several courts; which are the grand depositories of
the fundamental laws of the kingdom, and have gained a known
and stated jurisdiction, regulated by certain established rules,
which the crown itself cannot now alter but by act of parliament.
And in order to maintain both the dignity and independence of the
-judges in the superior courts, it is enacted by the statute 13 W. III.
¢. 2, that their commissions shall be made (not as formerly,
durante bene placito, but quamdiu bene se gesserint) and their
salaries ascertained and established ; but that it may be lawful to
remove them on the address of both houses of parliament. And
now, by the noble improvements of that 'law, in statute of 1
George IIL. c. 23, enacted at the earnest recommendation of the
king himself from the throne, the judges are continued in their of-
fices during their good behavior, notwithstanding any demise of the
crown (which was formerly held immediately to vacate their
seats), and their full salaries are absolutely secured to them during
the continuance of their commissions; his majesty having been
pleased to declare, that “he looked upon the independence and up-
rightness of the judges as essential to the impartial administration
of justice; as one of the best securities of the rights and liberties
of his subjects; and as most conducive to the honor of the crown.”
In criminal proceedings, or prosecutions for offenses, it would
still be a higher absurdity if the king personally sat jn judgment;
because in regard to these, he appears in another capacity ; that of
prosecutor. All offenses are either against the king’s peace, or his
crown and dignity; and are so laid in every indictment. For
though in their consequences they generally seem (except in the
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case of treason, and a very few others) to be rather offenses
against the kingdom than the king, yet as the public, which is an
invisible body, has delegated all its powers and rights, with regard
to the execution of the laws, to one visible magistrate, all affronts
to that power, and breaches of those rights, are immediately of-
fenses against him to whom they are so delegated by the public.
He is therefore the proper person to prosecute for all public of-
fenses and breaches of the peace, being the person injured in the
eye of the law.

In this distinct and separate existence of the judicial power in
a peculiar body of men, nominated indeed, but not removable at
pleasure, by the crown, consists one main preservative of the pub-
lic liberty, which cannot subsist long in any state unless the ad-
ministration of common justice be in some degree separated both
from the legislative and also from the executive power.

The King’s Legal Ubiquity.

A consequence of this prerogative is the legal ubiqusty of the
king. His majesty, in the eye of the law, is always present in all
his courts, though he cannot personally distribute justice. And
from this ubiquity it follows that the king can never be nonsuit;
for a nonsuit is the desertion of a suit or action by the non-appear-
ance of the plaintiff in court. For the same reason, also, in the
forms of legal proceedings, the king is not said to appear by his
attorney as other men do; for in contemplation of law he is always
present in court.

The Issuing of Proclamations.

From the same original, of the king’s being the fountain ot
justice, we may also deduce the prerogative of issuing proclama-
tions, which is vested in the king alone. These proclamations
have then a binding force, when (as Sir Edward Coke observes)
they are grounded upon and enforce the laws of the realm. For,
though the making of laws is entirely the work of a distinct part,
the legislative branch, of the sovereign power, yet the manner,
time, and circumstances of putting those laws in execution must
frequently be left to the discretion of the executive magistrate.
And therefore his constitutions or edicts concerning these points,
which we call proclamations, are binding upon the subject, where
they do not either contradict the old laws or tend to establish new
ones ; but only enforce the execution of such laws as are already
in being, in such manner as the king shall judge necessary. Thus
the established law is that the king may prohibit any of his sub-
jects from leaving the realm; a proclamation therefore forbidding
this in general for three weeks, by laying an embargo on all ship-
ping in time of war, will be equally binding as an act of parlia-
ment, because founded upon a prior law,
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Further, the king is the fountain of honor, office and privilege, and
possesses the right of converting aliens into citizens, and of erecting cor-
porations.

Arbiter of Commerce. o

Another light, in which the laws of England consider the king
with regard to domestic concerns, is as the arbiter of commerce.
By commerce I at present mean domestic commerce only. The
affairs of commerce are regulated by a law of their own called the
law merchant, or lex mercatoria, which all nations agree in and
take notice of. And in particular it is held to be a part of the laws
of England, which decides the causes of merchants by the general
rules which obtain in all commercial countries; and that often
even in matters relating to domestic trade, as, for instance, with
regard to the drawing, the acceptance, and the transfer of inland
bills of exchange.

With us in England, the king’s prerogative, so far as it relates
to mere domestic commerce, will fall principally under the follow-
ing articles:

First, the establishment of public marts or places of buying
-and selling, such as markets and fairs, with the tolls thereunto
belonging. These can only be set up by virtue of the king’s grant,
or by long and immemorial usage and prescription, which pre-
supposes such a grant. The limitation of these public resorts to
such time and place as may be most convenient for the neighbor-
hood, forms a part of economics, or domestic polity, which, con-
sidering the kingdom as a large family, and the king as the master
of it, he clearly has a right to dispose and order as he pleases.

Secondly, the regulation of weights and measures. These,
for the advantage of the public, ought to be universally the same
throughout the kingdom, being the general criterions which reduce
all things to the same or an equivalent/value. But, as weight and
measure are things in their nature arbitrary and uncertain, it is
therefore expedient that they be reduced to some fixed rule or
standard ; which standard it is impossible to fix by any written law
or oral proclamation ; for no man can, by words only, give another
an adequate idea of a foot-rule, or a pound-weight. It is therefore
necessary to have recourse to some visible, palpable, material
standard; by forming a comparison with which all weights and
measures may be reduced to one uniform size ; and the prerogative
of fixing this standard our ancient law vested in the crown, as in
Normandy it belonged to the duke.

Thirdly, as money is the medium of commerce, it is the king’s
prerogative, as the arbiter of domestic commerce, to give it author-
ity or make it current.

Head of the Church.

The king is, lastly, considered by the laws of England as the

head and supreme governor of the national church.
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From this prerogative also, of being the head of the church,
arises the king’s right of nomination to vacant bishoprics, and cer-
tain other ecclesiastical preferments.

As head of the church, the king is likewise the dernier resort
in all ecclesiastical causes; an appeal lying ultimately to him in
chancery from the sentence of every ecclesiastical judge.

Chapter VIII.

OF THE KING'S REVENUE.
281-338.

This chapter treats in great detail of the revenue of the king. This
revenue is either ordinary or extraordinary. The following are termed the
ordinary:

1. The custody of the temporalities of bishops.

2. Corodies. -

3. Tithes arising in extra parochial places.

4 The first fruits and tenths of all spiritual preferments in the king-
dom.

5. The rents and profits of the crown demesne lands.

6. Profits of the military tenures.

7. Wine licenses,

8. Profits from forests.

9. Profits from ordinary courts of justice.

r0. Rights of royal fish.

11. Shipwrecks.

12. Royal mines.

13. Treasure trove.

14. Waifs.

15. Estrays.

16. Forfeitures of lands and goods for offenses.

17. Escheats of lands.

18. Custody of idiots and lunatics.

These sources of ordinary revenue formerly so large have been
largely cut off or circumscribed, and methods to supply the deficiency in
the king’s revenue subsequently grew up and are known as the king’s
extraordinary revenue. These are called aids, subsidies or supplies, and
are granted by parliament.

Taxes are either annual or perpetual.

The usual annual taxes are those upon land and malt. The per-
petual taxes are the customs, the excise duty, duty on salt, postoffice duties,
stamp duties, duties upon houses and windows, tax upon servants, licenses
upon coaches and chairs, duties upon offices and pensions.

Wrecks.,

Another maritime revenue is that of shipwrecks. Wreck by
the ancient common law was where any ship was lost at ‘sea, and
the goods or cargo were thrown upon the land ; in which case the
goods so wrecked were adjudged to belong to the king; for it was
held that by the loss of the ship all property was gone out of the
original owner. But this was undoubtedly adding sorrow to sor-
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row, and was consonant neither to reason nor humanity. The
statute of Westminster, the first, enacts, that if a man, a dog, or a
cat escape alive the vessel shall not be judged a wreck. These ani-
mals, as in Bracton, are only put for examples; for it is now held
that not only if any live thing escape, but if proof can be made of
the property of any of the goods or lading which come to shore,
they shall not be forfeited as wreck. The statute further ordains
that the sheriff of the county shall be bound to keep the goods a
year and a day, that if any man can prove a property in them,
either in his own right or by right of representation, they shall be
restored to him without delay; but if no such property be proved
within that time, they then shall be the king’s. If the goods are
of a perishable nature, the sheriff may sell them, and the money
shall be liable in their stead. This revenue of wrecks is frequently
granted out to lords of manors as a royal franchise; and if any one
be thus entitled to wrecks in his own land, and the king’s goods
are wrecked thereon, the king may claim them any time, even
after the year and day.

Jetsam, Flotsam, Ligan, Salvage.

It is to be observed, that in order to constitute a legal wreck
the goods must come to land. If they continue at sea, the law dis-
tinguishes them by the barbarous and uncouth appellations of jer-
sam, flotsam and ligan. Jetsam is where goods are cast into the
sea, and there sifk and remain under water ; flotsam is where they
continue swimming on the surface of the waves; ligan is where
¢hey are sunk in the sea, but tied to a cork or buoy in order to be
found again. These are also the king’s, if no owner appears to
claim them; but if any owner appears he is entitled to recover the
possession. For, even if they be cast overboard without any mark
or buoy, in order to lighten the ship, the owner is not by this act of
necessity construed to have renounced his property ; much less can
things ligan be supposed to be abandoned, since the owner has done
all in his power to assert and retain his property. These three are
therefore accounted so far a distinct thing from the former, that
by the king’s grant to a man of wrecks, things jetsam, flotsam,
and ligan will not pass.

By the statute 27 Edw. III,, c. 13, if any ship be lost on the
shore, and the goods come to land (which cannot, says the statute,
be called wreck), they shell be presently delivered to the mer-
chants, paying only a reasonable reward to those that saved and
preserved them, which is entitled salvage. And by the common
law, if any persons (other than the sheriff) take any goods so cast
on shore, which are not legal wreck, the owners might have a com-
mission to inquire and find them out, and compel them to make
restitution.

\
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Treasure Trove. :

To the same original (the king’s prerogative of coinage) may
in part be referred the revenue of treasure trove (derived from the
French word trover, to find, which is where any money or coin
gold, silver, plate, or bullion is found hidden in the earth, or other
private place, the owner thereof being unknown ; in which case the
treasure belongs to the king; but if he that hid it be known, or
afterwards found out, the owner, and not the king, is entitled to it.
Also if it be found in the sea, or upon the earth, it doth not belong
to the king, but the finder, if no owner dppears. So that it seems
it is the hiding, and not the abandoning of it, that gives the king a
property.

Waifs.

Waifs, bona waviata, are goods stolen, and waived or thrown
away by the thief in his flight, for fear of being apprehended.
These are given to the king by the law, as a punishment upon the
owner for not himself pursuing the felon and taking away his
goods from him. And therefore if the party robbed do his diligence
immediately to follow and apprehend the thief (which is called
making fresh sust), or do convict him afterwards, or procure evi-
dence to convict him, he shall have his goods again. Waived goods
do also not belong to the king till seized by somebody for his use;
for if the party robbed can seize them first, though at the distance
of twenty years, the king shall never have them. If the goods are
hid by the thief, or left anywhere by him, so that he had them not
about him when he fled, and therefore did not throw them away
in his flight; these also are not bona wavists, but the owner may
have them again when he pleases. The goods of a foreign mer-
chant, though stolen and thrown away in flight, shall never be
waifs ; the reason whereof may be, not only for the encouragement
of trade, but also because there is no wilful default in the foreign
merchant’s not pursuing the thief, he being generally a stranger
to our laws, our usages, and our language.

Estrays.

Estrays are such valuable animals as are found wandering in
any manor or lordship, and no man knoweth the owner of them; in
which case the law gives them to the king, as the general owner
and lord paramount of the soil, in recompense for the damage
which they may have done therein; and they now most commonly
belong to the lord of the manor by special grant from the crown.
But, in order to vest an absolute property in the king, or his gran-
tees, they must be proclaimed in the chiurch and two market towns
next adjoining to the place where they are found; and then, if no
man claims them, after proclamation and a year and a day passed,
they belong to the king or his substitute without redemption; ever
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though the owner were a minor, or under any other legal incapac-
ity. The king or lord has no property till the year and day passed ;
for if a lord keepeth an estray three-quarters of a year, and within
the year it strayeth again, and another lord getteth it, the first lord
cannot take it again. Any beasts may be estrays, that are by na-
ture tame or reclaimable, and in which there is a valuable property,
as sheep, oxen, swine, and horses, which we in general call cattle,
for animals upon which the law sets no value, as a dog or cat, and
animals ferae naturae, as a bear or wolf, cannot be considered as
estrays. So swans may be estrays; but not any other fowl; whence
they are said to be royal fowls. The reason of which distinction
seems to be, that cattle and swans being of a reclaimable nature,
the owner’s property in them is not lost merely by their temporary
escape, and they also, from their intrinsic value, are a sufficient
pledge for the expense of the lord of the franchise in keeping them
the year and day. For he that takes an estray is bound, so long as
he keeps it, to find it in provisions and preserve it from damage;
and may not use it by way of labour, but is liable to an action for
so doing. Yet he may milk a cow, or the like; for that tends to
the preservation, and is for the benefit, of the animal.

Escheats.

Another branch of the king’s ordinary revenue arises from
escheats of land, which happen upon the defect of heirs to succeed
to the inheritance, whereupon they in general revert to and vest in
the king, who is esteemed in the eye of the law the original pro-
prietor of all the lands in the kingdom.

Custody of Idiots.

I proceed therefore to the eighteenth and last branch of the
king’s ordinary revenue; which consists in the custody of idiots,
from whence we shall be naturally led to consider also the custody
of lunatics. ’

An idiot, or natural fool, is one that hath had no understand-
ing from his nativity ; and therefore is by law presumed never like-
ly to attain any. For which reason the custody of him and of his
lands was formerly vested in the lord of the fee (and therefore still,
by special custom, in some manors the lord shall have the ordering
of idiot and lunatic copyholders) ; but by reason of the manifold
abuses of this power by subjects, it was at last provided by com-
mon consent that it should be given to the king, as the general con-
servator of his people; in order to prevent the idiot from wasting
his estate, and reducing himself and his heirs to poverty and dis-
tress. This fiscal prerogative of the king is declared in parliament
by statute 17 Edw. II., ¢. 9, which directs (in affirmance of the
common law) that the king shall have ward of the lands of natural
fools, taking the profits without waste or destruction, and shall find
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them necessaries; and after the death of such idiots he shall render
the estate to the heirs; in order to prevent such idiots from alienat-
ing their lands, and their heirs from being disinherited.

By the old common law there is a writ de idiota inquirendo, to
inquire whether a man be an idiot or not; which must be tried by
a jury of twelve men.

A man is not an idiot if he hath any glimmering of reason, so
that he can tell his parents, his age or the like common matters.
But a man who is born deaf, dumb, and blind is looked upon by
the law as in the same state with an idiot: he being supposed
incapable of any understanding, as wanting all those senses which
furnish the human mind with ideas.

A lunatic or non compos mentis, is one who hath had under-
standing, but by disease, grief, or other accident, hath lost the use
of his reason. A lunatic is indeed properly one that hath lucid in-
tervals; sometimes enjoying his senses, and sometimes not, and
that frequently depending upon the change of the moon. But
under the general name of non compos mentis (which Sir Ed-
ward Coke says is the most legal name) are comprised not only
lunatics, but persons under frenzies; or who lose their intellects by
disease ; those that grow deaf, dumb, and blind, not being born so;
or such, in short, as are judged by the court of chancery incapable
of conducting their own affairs. To these also, as well as idiots,
the king is guardian, but to a very different purpose. For the
law always imagines that these accidental misfortunes may be
removed ; and therefore only constitutes the crown a trustee for the
unfortunate persons to protect their property, and to account to
them for all profits received, if they recover, or, after their de-
cease, to their representatives. And therefore it is declared by the
statute 17 Edw. II,, c. 10, that the king shall provide for the cus-
tody and sustentation of lunatice, and preserve their lands and the
profits of them to their use, when they come to their right mind;
and the king shall take nothing to his own use; and, if the parties
die in such estate, the residue shall be distributed for their souls
by the advice of the ordinary and of course (by the subsequent
amendments of the law of administration) shall now go to their
executors or administrators.

The method of proving a person non compos is very similar to
that of proving him an idiot. The lord chancellor, to whom, by
special authority from the king, the custody of idiots and lunatics
is emtrusted, upon petition or information, grants a commission in
nature of the writ de idiota inquirendo, to inquire into the party’s
state of mind ; and if he be found non compos, he usually commits
the care of his person, with a suitable allowance for his mainten-
ance, to some friend, who is then called his committee. However,
to prevent sinister practices, the next heir is seldom permitted to be
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this committee of the person; because it is his interest that the
party should die. But, it hath been said, there lies not the same
objection against his next of kin, provided he be not his heir; for
it is his interest to preserve the lunatic’s life, in order to increase
the personal estate by savings, which he or his family may here-
after be entitled to enjoy. The heir is generally made the man-
ager or committee of the estate, it being clearly his interest by
good management to keep it in condition; accountable, however,
to the court of chancery, and to the non compos himself, if he re-
covers, or otherwise to his administrators.

Chapter IX.

OF SUBORDINATE MAGISTRATES.
338-366.
~ This chapter treats of the rights and duties of principal subor-
dinate magistrates—such as sheriffs, coroners, justices of the peace, con-
stables, surveyors of highways, and overseers ot‘ the poor.

The enquiry is made into their antiquity and original, the manner of

their appointment and removal, and their rights and duties.
The Sheriff. ’

1. The sheriff is an officer of very great antiquity in this
kingdom, his name being derived from two Saxon words, the
reeve bailiff, or officer of the shire. He is called in Latin vice-
comes, as being the deputy of the earl or comes; to whom the cus-
tody of the shire is said to have been committed at the first division
of this kingdom into counties. But the earls in process of time,
by reason of their high employments and attendance on the king’s
person, not being able to transact the business of the county,
were delivered of that burden; reserving to themselves the honor,
but the labour was laid on the sheriff. So that now the -sheriff
does all the king’s business in the county; and though he be still
called vice-comes yet he is entirely independent of, and not sub-
ject to, the earl; the king by his letters patent committing custo- °
diam comitatus to the sheriff and him alone.

Power and Duty.

* The sheriff’s power and duty are either as a judge, as the
keeper of the king’s peace, as a ministerial officer of the superior
courts of justice, or as the king’s bailiff.

In his judicial capacity he is to hear and determine all causes
of forty shillings value and under, in his county court, of which
more in its proper place; and he has also a judicial power in
divers other civil causes. He is likewise to decide the elections of
knights of the shire (subject to the control of the house of com-
mons), of coroners, and of verderers; to judge of the qualifica-
tions of voters, and to return such as he shall determine to be
duly elected.
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As the keeper of the king’s peace, both by common law and
special commission, he is the first man in the county, and superior
in rank to any nobleman therein, during his office. He may appre-
hend, and commit to prison, all persons who break the peace or at-
tempt to break it; and may bind any one in recognizance to keep
the king’s peace. He may and is bound ex officio to pursue and
take all traitors, murderers, felons and other misdoers, and commit
them to gaol for safe custody. He is also to defend his county
against any of the king's enemies when they come into the land:
and for this purpose, as well as for keeping the peace and pursu-
ing felons, he may command all the people of his county to attend
him, which is called the posse comitatus or power of the county;
and this summons every person above fifteen years old, and under
the degree of a peer, is bound to attend upon warning, under pain
of fine and imprisoriment. But though the sheriff is thus the prin-
cipal conservator of the peace in his county, yet by the express
directions of the great charter, he, together with the constable,
coroner, and certain other officers of the king, are forbidden to
hold any pleas of the crown, or, in other words, to try any criminal
offense.

In his ministerial capacity the sheriff is bound to execute all
process issuing from the king’s courts of justice. In the com-
mencement of civil causes, he is to serve the writ, to arrest, and to
take bail; when the cause comes to trial, he must summon and
return the jury; when it is determined, he must see the judgment
of the court carried into execution. In criminal matters, he also
arrests and imprisons, he returns the jury, he has the custody of
the delinquent, and he executes the sentence of the court, though
it extends to death itself.

As the king’s bailiff, it is his business to preserve the rights of
the king within his balllWICk for so his county is frequently
called in the writs ; a word introduced by the princes of the Norman
line, in imitation of the French, whose territory is divided into
bailiwicks, as that of England into counties. He must seize to the
king’s use all lands devolved to the crown by attainder or escheat;
must levy all fines and forfeitures; must seize and keep all waifs,
wrecks, estrays and the like; unless they be granted to some sub-
ject; and must also collect the king’s rents within the bailiwick, if
commanded by process from the exchequer.

To execute these various offices, the sheriff has under l'nm
many inferior officers; as under-sheriff, bailiffs, and gaolers; who
must neither buy, sell, nor farm their ofﬁces on forfeiture of 500l.

The Under-Sheriff.

The under-sheriff usually performs all the duties of the office,
a very few only excepted, where the personal presence of the high-
sheriff is necessary.
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The Bailiff.

Bailiffs, or sheriff’s officers, are either bailiffs of hundreds, or
special bailiffs.  Bailiffs of hundreds are officers appointed over
those respective districts by the sheriffs, to collect fines therein;
to summon juries; to attend the judges and justices at the assizes,
and quarter sessions; and also to execute writs and process in the
several hundreds.

The Gaoler.

Gaolers are also the servants of the sheriff, and he must be
responsible for their conduct. Their business is to keep safely all
such persons as are committed to them by lawful warrant; and, if
they suffer any such to escape, the sheriff shall answer it to the
king, if it be a criminal matter ; or, in a civil case, to the party in-
jured. And.to this end the sheriff must have lands sufficient
within the county to answer the king and his people.

The Coroner.

II. The coroner’s is also a very ancient office at the common
law. " He is called coroner, coronator, because he hath principally
to do with pleas of the crown, or such wherein the king is more
immediately concerned. And in this light the lord chief justice of
the King’s Bench is the principal coroner in the kingdom; and
may, if he pleases, exercise the jurisdiction of a coroner in any part
of the realm. But there are also particular coroners for every
county of England; usually four, but sometimes six, and some-
times fewer. This office is of equal antiquity with the sheriff ; and
was ordained together with him to keep the peace, when the earls
gave up the wardship of the county.

Office and Power.

The office and power of a coroner are also, like those of the
sheriff, either judicial or ministerial ; but principally judicial.

This consists, first, in inquiring when any person is slain, or
dies suddenly, or in prison, concerning the manner of his death.
And this must be “super visum corporis;” for, if the body be not
found the coroner cannot sit. He must also sit at the very place
where the death happened; and his inquiry is made by a jury from
four, five, or six of the neighboring towns over whom he is to pre-
side. If any be found guilty by this inquest, of murder or other
homicide, he is to commit them to prison for further trial, and is
also to inquire concerning their lands, goods, and chattels, which
are forfeited thereby ; but, whether it be homicide or not, he must
inquire whether any deodand has accrued to the king, or the lord
of the franchise, by his death; and must certify the whole of this
inquisition (under his own seal and the seals of his jurors), to-
gether with the evidence thereon, to the court of King’s Bench, or
the next assizes. Another branch of his office is to inquire con-
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cerning shipwrecks, and certify whether wreck or not, and who is
in possession of the goods. Concerning treasure-trove, he is also
to inquire who were the finders, and where it is, and whether any
one be suspected of having found or concealed a treasure.

The ministerial office of the coroner is only as the sheriff’s
substitute. For when just exception can be taken to the sheriff,
for suspicion of partiality (as that he is interested in the suit, or of
kindred to either plaintiff or defendant), the process must then be
awarded to the coroner instead of the sheriff, for execution of the
king’s writs.

Justices of the Peace.

III. The next species of subordinate magistrates, whom I
am to consider, are justices of the peace; the principal of whom is
the custos rotulorum, or keeper of the records of the county. The
common law hath ever had a special care and regard for conserva-
tion of the peace; for peace is the very end and foundation of civil
society.

The king’s majesty is, by his office and dignity royal, the prin-
cipal conservator of the peace within all his dominions; and may
give authority to any other to see the peace kept, and to punish

‘ such as break it; hence it is usually called the king’s peace. The
lord chancellor or, keeper, the lord treasurer, the lord high steward
of England, the lord mareschal, the lord high constable of England

(when any such officers are in being), and all the justices of the
court of King’s Bench (by virtue of their offices), and the master
of the rolls (by prescription), are general conservators of the
peace throughout the whole kingdom, and may commit all breakers
of it, or bind them in recognizances to keep it; the other judges
are only so in their own courts. The coroner is also a conservator
of the peace within his own county ; as is also the sheriff ; and both
of them may take a recognizance or security for the peace. Con-
stables, tithing-men, and the like, are also conservators of the
peace within their own jurisdictions, and may apprehend all break-
ers of the peace, and commit them, till they find sureties for their
keeping it.

How Appointed.

Justices are appointed by the king’s special commission under
the great seal, the form of which was settled by all the judges, A.
D. 1590. This appoints them all, jointly and severally, to keep the
peace, and any two or more of them to inquire of and determine
felonies and other misdemeanors; in which number some particu-
lar justices, or one of them, are difected to be always included, and
no business to be done without their presence.

Power, Office and Duty. .
The power, office, and duty of a justice of the peace depend on
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his commission, and on the several statutes which have created ob-
jects of his jurisdiction. His commission, first, empowers him
singly to conserve the peace; and thereby gives him all the power
of the ancient conservators at the common law, in suppressing
riots and affrays, in taking securities for the peace, and in appre-
hending and committing felons and other inferior criminals. It
also empowers any two or more to hear and determine all felonies
and other offenses; which is the ground of their jurisdiction at
sessions of which more will be said in its proper place.

Constables.

1V. Fourthly, of the constables. Constables are of two sorts,
high constables and petty constables. The formet were first or-
dained by the statute of Winchester, as before mentioned ; are ap-
pointed at the court-leets of the franchise or hundred over which
they preside, or in default of that, by the justices at their quarter
sessions; and are removable by the same authority that appqints
them. The petty constables are inferior officers in every town and
parish, subordinate to the high constable of the hundred, first in-
stituted about the reign of Edw. IIL

Their Duities.

The general duties of all constables, both high and petty, as
well as of the other officers, is to keep the king’s peace in the sev-
eral districts; and to that purpose they are armed with very large
powers, of arresting and imprisohing, of breaking open houses,
and the like.

Surveyors of the Highways.

V. We are next to consider the surveyors of the highways.
Every parish is bound of common right to keep the high roads
that go through it in good and sufficient repair; unless by reason
of the tenure of lands, or otherwise this case is consigned to some
particular private person. From this burthen no man was exempt
by our ancient laws, whatever other immunities he might enjoy;
this being part of the trinoda necessitas to which every man’s es-
tate was subject; viz., expeditio, contra hostem, arcium construc-
tio, et pontium reparatio. For, though the reparation of bridges
only is expressed, yet that on roads also must be understood. And
indeed now, for the most part, the care of the roads only seem to
be left to parishes, that of bridges being in a great measure de-
volved upon the county at large by statute 22 Hen. VIIL c. 5. If
the parish neglected these repairs, they might formerly, as they
may still, be indicted for such their neglect; but it was not then
incumbent on any particular officer to call the parish together and
set them upon this work ; for which reason, surveyors of the high-
ways were ordered to be chosen in every parish.

Their office and duty consists in putting in execution a variety
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of laws for the repairs of the public highways; that is, of ways
leading from one town to another.

Overseers of the Poor.

Under this head the author enumerates the laws passed from time tu
time looking to the relief of the poor, the office and duty of overseers of the
poor, and the law of settlements.

Chapter X.

OF THE PEOPLE, WHETHER ALIENS, DENIZENS,
. OR NATIVES. '

366-376.

Having in the eight preceding chapters, treated of persons as
they stand in the public relations of magistrates, I now proceed to
consider such persons as fall under the denomination of the people.
And herein all the inferior and subordinate magistrates, treated of
in the last chapter, are included.

Allegiance.

The first and most obvious division of the people is into aliens
and natural-born subjects. Natural-born subjects are such as are
born within the dominions of the crown of England ; that is, within
the ligeance, or, as it is generally called the allegiance, of the king,
and aliens, such as are born out of it. Allegiance is the tie, or
ligamen, which bind the subject to the king, in return for that pro-
tection which the king affords to the subject. The thing itself, or
substantial part of it, is founded in reason and the nature of gov-
ernment ; the name and the form are derived to us from our Gothic
ancestors. Under the feodal system, every owner of lands held
them in subjection to some superior or lord, from whom, or whose
ancestors, the tenant or vassal had received them; and there was a
mutual trust or confidence subsisting between the lord and vassal,
that the lord should protect the vassal in the enjoyment of the ter-
ritory he had granted him, and, on the other hand, that the vassal
should be faithful to the lord, and defend him against all his
enenties. This obligation on the part of the vassal was called fidel-
ttas, or fealty; and an oath of fealty was required by the feodal
law, to be taken by all tenants to their landlord, which is couched
in almost the same terms as our ancient oath of allegiance, except
that in the usual oath of fealty there was frequently a saving or
exception of the faith due to a superior'lord by name, under whom
the landlord himself was perhaps only a tenant or vassal. But
when the acknowledgment was made to the absolute superior him-
self, who was vassal to no man, it was no longer called the oath of
fealty, but the oath of allegiance; and therein the tenant swore to
bear faith to his sovereign lord in opposition to all men, without
any saving or exception—"“contra omnes homines fidelitatem fecit.”
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Land held by this exalted species of fealty was called feudum
ligium, a liege fee; the vassals, homines ligii, 6r liege men; and the
sovereign, their dominus ligius, or liege lord. And when sovereign
princes did homage to each other for lands held under their re-
spective sovereignties, a distinction was always made between
simple homage which was only an acknowledgment of tenure, and
liege homage, which included the fealty before mentioned, and the
services consequent upon it.

But with us in England, it becoming a settled principle in ten-
ure that all lands in the kingdom are holden of the king as their
sovereign and lord paramount, no oath but that of fealty could
ever be takgn to inferior lords, and the oath of allegiance was
necessarily confined to the person of the king alone. By an easy
analogy, the term of allegiance was soon brought to signify all
other engagements which are due from subjects to their prince, as
well as those duties which were simply and merely territorial. And
the oath of allegiance, as administered for upwards of six hundred
years, contained a promise “to be true and faithful to the king and
his heirs, and truth and faith to bear of life and limb and terrene
honour, and not to know or hear of any ill or damage intended .
him, without defending him therefrom.” But, at the revolution,
the terms of this oath being thought perhaps to favor too much
the notion of non-resistance, the present form was introduced by
the convention parliament, which is more general and indetermin-
ate than the former; the subject orly promising “that he will be
faithful and bear true allegiance to the king,” without mentioning
“his heirs,” or specifying in the least wherein that allegiance con-
sists.  The oath of supremacy is principally calculated as a
renunciation of the pope’s pretended authority; and the oath of
abjuration, introduced in the reign of King William, very amply
supplies the loose and general texture of the oath of allegtance; it
recognizing the right of his majesty, derived under the act of
settlement ; engaging to support him to the utmost of the juror’s
power; promising to disclose all traitorous conspiracies against
him; and expressly renouncing any claim of the descendants of
the late pretender, in as clear and explicit terms as the English
language can furnish. This oath must be taken by all persons in
any office, trust or employment; and may be tendered by two jus-
tices of the peace to any person whom they shall suspect of dis-
affection. And the oath of allegiance may be tendered to all per-
sons above the age of twelve years, whether natives, denizens, or
aliens, either in the court-leet or the manor, or in the sheriff’s
tourn, which is the court-leet of the county.

But besides these express engagements, the law also holds
that there is an implied, original, and virtual allegiance, owing from
every subject to his sovereign, antecedently to any express prom-
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ise; and although the subject never swore any faith or allegiance
in form. For as the king, by the descent of the crown, is fully in-
vested with all the rights, and bound to all the duties, of sover-
eignty, before his coronation ; so the subject is bound to his prince
by an intrinsic allegiance before the superinduction of those out-
ward bonds of oath, homage, and fealty, which are nothing more
than a declaration in words of what was before implied in law;
which occasions Sir Edward Coke very justly to observe, that “all
subjects are equally bounden to their allegiance as if they had
taken the oath; because it is written by the finger of the law in
their hearts, and the taking of the corporal oath is but an outward
declaration of the same.” The sanction of an oath, it is true, in
case of violation of duty, makes the guilt still more accumulated,
by superadding perjury to treason; but it does not increase the
civil obligation to loyalty; it only strengthens the social tie by
uniting it with that of religion.

Natural Allegiance.

Allegiance, both express and implied, is, however, distin-
guished by the law into two sorts of species, the one natural, the
other local; the former being also perpetual, the latter temporary.
Natural allegiance is such as is due from all men born within the
king’s dominions immediately upon their birth. For, immedi-
ately upon their birth, they are under the king’s protection; at a
time, too, when (during their infancy) they are incapable of pro-
tecting themselves. Natural allegiance is therefore a debt of grati-
tude, which cannot be forfeited, cancelled, or altered by any change
of time, place, or circumstance, nor by anything but the united
concurrence of the legislature. An Englishman who removes to
France or to China, owes the same allegiance to the king of Eng-
land there as at home, and twenty years hence as well as now. For
it is a principle of universal law, that the natural-born subject of
one prince cannot by any act of his own, no, not by swearing allegi-
ance to another, put off or discharge his natural allegiance to the
former; for his natural allegiance was intrinsic, and primitive, and
antecedent to the other; and cannot be divested without the con-
current act of the prince to whom it was first due. Indeed, the
natural-born subject of one prince, to whom he owes allegiance,
may be entangled by subjecting himself absolutely to another ; but
it is his own act that brings him into these straits and difficulties,
of owing service to two masters; and it is unreasonable that, by
such voluntary act of his own, he should be able at pleasure to un-
loose those bands by which he is connected to his natural prince.

Local Allegiance.

Local allegiance is such as is due from an alien, or stranger
born, for so long time as he continues within the king’s dominion




70 ) OF THE PEOPLE. [Book 1.

and protection; and it ceases the instant such stranger transfers
himself from this kingdom to another. Natural allegiance is there-
fore perpetual, and local temporary only; and that for this reason,
evidently founded upon-the nature of government, that allegiance
is 3 debt due from the subject, upon an implied contract with.the
prince, that so long as the one affords protection, so long the other
will demean himself faithfully. As therefore the prince is always
under a constant tie to protect his natural-born subjects, at all times
and in all countries, for this reason their allegiance due to him is
equally universal and permanent. But, on the other hand, as the
prince affords his protection to an alien only during his residence
in this realm, the allegiance of an alien is confined, in point of time,
to the duration of such his residence, and in point, of locality, to
the dominions of the British empire. From which considerations
Sir Matthew Hale deduces this consequence, that though there be
a usurper of the crown, yet it is treason for any subject, while the
usurper is in full possession of the sovereignty, to practice any-
thing against his crown and dignity ; wherefore, although the true
prince regain the sovereignty, yet such attempts against the usurper
(unless in defense or aid of the rightful king) have been after-
wards punished -with death ; because of the breach of that tempo-
rary allegiance which was due to him as king de facto.

This oath of allegiance, or rather the allegiance itself is held
to be applicable not only to the political capacity of the king, or
regal office, but to his natural person, and blood-royal.

Rights of Aliens.

An alien born may purchase lands, or other estates; but not
for his own use, for the king is thereupon entitled to them. Yet
an alien may acquire a property in goods, money, and other per-
sonal estate, or may hire a house for his habitation; for personal
estate is of a transitory and movable nature; and, besides, this in-
dulgence to strangers is necessary for the advancement of trade.
Aliens also may trade as freely as other people. Also, an alien
may bring an action concerning personal property, and may make
a will and dispose of his personal estate. When I mention these
rights of an alien, I must be understood of alien friends only, or
such whose countries are in peace with ours; for alien enemies
have no rights, no privileges, unless by the king’s special favor,
during the time of war. .

When I say that an alien is one who is born out of the king’s
dominions, or allegiance, this also must be understood with some
restrictions. The common law, indeed, stood absolutely so, with
only a very few exceptions; so that a particular act of parliament
became necessary after the restoration, “for the naturalization of
the children of his majesty’s English subjects, born in foreign
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countries during the late troubles.” And this maxim of the law
proceeded upon a general principle, that every man owes natural
allegiance where he is born, and cannot owe two such allegiances,
or serve two masters, at once. Yet the children of the king’s
embassadors born abroad were always held to be natural subjects:
for as the father, though in a foreign country, owes not even a
local allegiance to the prince to whom he is sent; so, with regard
to the son also, he was held (by a kind of post-liminium) to be
born under the king of England’s allegiance, represented by his
father the embassador. To encourage also foreign commerce, it
was enacted by statute 25 Edw. III. st. 2, that all children born
abroad, provided both their parents were at the time of the birth
in allegiance to the king, and the mother had passed the seas by
her husband’s consent, might inherit as if born in England; and
accordingly it hath been so adjudged in behalf of merchants. But
by several more modern statutes these restrictions are still further
taken off; so that all children, born out of the king’s ligeance,
whose fathers (or grandfathers by the father’s side) were natural-
born subjects, are now deemed to be natural-born subjects them-
selves to all intents and purposes; unless their said ancestors were
attainted, or banished beyond sea, for high treason; or were at the
birth of such children in the service of a prince at enmity with
Great Britain. Yet the grandchildren of such ancestors shall not
be privileged in respect to the alien’s duty, except they be protest-
ants, and actually reside within the realm; nor shall be enabled to
claim any estate or interest, unless the claim be made within five
years after the same shall accrue.

The children of aliens, born here in England, are, generally
speaking, natural-born subjects, and entitled to all the privileges
of such.

Denizens.

A denizen is an alien born, but who has obtained ex donatione
regis letters patent to make him an English subject: a high and
incommunicable branch of the royal prerogative. A denizen is in
a kind of middle state between an alien and natural-born subject,
and partakes of both of them. He may take lands by purchase or
devise, which an alien may not; but cannot take by inheritance:
for his parent, through whom he must claim, being an alien, had
no inheritable blood ; and therefore could convey none to the son.
And, upon a like defect of hereditary blood, the issue of a denizen,
born before denization, cannot inherit to him: but his issue born
after may. A denizen is not excused from paying the alien’s duty,
and some other mercantile burdens. And no denizen can be of the
privy council, or either house of parliament, or have any office of
trust, civil or military, or be capable of any grant of lands, etc,,
from the crown. .
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Naturalization.

Naturalization cannot be performed but by act of parliament:
for by this an alien is put in-exactly the same state as if he had
been born in the king’s ligeance; except only that he is incapable,
as well as a denizen, of being a member of the privy council, or
parliament, holding offices, grants, etc. No bill for naturalization
can be received in either house of parliament without such dis-
abling clause in it: nor without a clause disabling the person from
obtaining any immunity in trade thereby in any foreign country,
unless he shall have resided in Britain for seven years next after
the commencement of the session in which he is naturalized.
Neither can any person be naturalized or restored in blood unless
he hath received the sacrament of the Lord’s supper within one
month before the bringing in of the bill; and unless he also takes
the oaths of allegiance and supremacy in the presence of the par-
liament. But these provisions have been usually dispensed with
by special acts of parliament, previous to bills of naturalization of
any foreign princes or princesses.

Chapter XI.
OF THE CLERGY.

376-396.

| The people, whether aliens, denizens, or natives, are also either clergy
or laity. '

The chapter treats of the clergy, that is all persons in holy orders, or
in ecclesiastical offices.

The clerical part of the nation thus defined are:

I. Archbishops and bishops elected by their several chapters, at
the nomination of the crown, and afterwards consecrated
by each other.

II. Deans and chapters.

III. Archdeacons.
IV. Rural deans.
V. Parsons and vicars.
VI. Curates.
VII. Churchwardens.
VIII. Parish clerks and sextons.

CHAPTER XII.
OF THE CIVIL STATE.
396-408.
Divisions of Laity.
‘The lay part of his majesty’s subjects, or such of the people as
are not comprehended under the denomination of clergy, may be

divided into three distinct states, the civil, the military, and the
maritime.
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The Civil State.

That part of the nation which falls under our first and mpst
comprehensive division, the civil state, includes all orders of men,
from the highest nobleman to the meanest peasant, that are not
included under either our former division, of clergy, or under one
of the two latter, the military and the maritime states; and it may
sometimes include individuals of the other three orders; since a
nobleman, a knight, a gentleman, or a peasant, may become either
a divine, a soldier, or a seaman.

The civil state consists of the nobility and the commonality.
Of the nobility, the péerage of Great Britain, or lords temporal, as
forming, together with the bishops, one of the supreme branches
of the legislature, I have before sufficiently spoken; we are here
to consider them according to their several degrees, or titles of
honor.

All degrees of nobility and honor are derived from the king as
their fountain: and he may institute what new titles he pleases.
Hence it is that all degrees of nobility are not of equal antiquity.
Those now in use are dukes marquesses, earls, viscounts, and
barons.

Here follows an inquiry into the origin of these degrees, and the man-
ner in which they are created, and the principal incidents attending them.

Chapter XIII.
OF THE MILITARY AND MARITIME STATES.

-

408-422,

The chapter treats of #first, the military state, that is the militia of each
county, raised by lot from among the people, officered by the principal land-
holders, and commanded by the lord lieutenant; second, the more discip-
lined occasional troops kept on foot only from year to year, by parliament
and during that period governed by arbitrary articles of war, formed at
the crown’s pleasure; and thsrd, the maritime state, the officers and mari-
ners of the British navy, who are governed by express and permanent laws,
or the articles of the navy, established by act of parliament. The chapter is
largely historical.

Chapter XIV.
OF MASTER AND SERVANT.
422-433. ‘

Having thus commented on the rights and duties of persons,
as standing in the public relations of magistrates and people, the
method I have marked out now leads me to consider their rights
and duties in private economical relations.
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Relations in Private Life. .

. The three great relations in private life are, 1. That of master
and servant: which is founded in convenience, whereby a man is
dirécted to call in the assistance of others, where his own skillful
labor will not be sufficient to answer the cares incumbent upon him.
2. That of husband and wife: which is founded in nature, but
modified by civil society; the one directing man to continue and
multiply his species, the other prescribing the manner in which that
natural impulse must be confined and regulated. 3. That of parent
and child: which is consequential to that of marriage, being its
principal end and design; and it is by virtue of thi§ relation that
infants are protected, maintained, and educated. But, since the
parents, on whom this care is primarily incumbent, may be snatched
away by death before they have completed their duty, the law has
therefore provided a fourth relation; 4. That of guardian and
ward: which is a kind of artificial parentage in order to supply
the deficiency, whenever it happens, of the natural. Of all these
relations in their order.

Master and Servant.

In discussing the relation of master and servent, I shall, first,
consider the several sorts of servants, and how this relation is
created and destroyed; secondly, the effect of this relation with
regard to the parties themselves; and, lastly, its effect with regard
to other persons.

Slavery pure and proper does not exist in England. It is repugnant to
reason, and the principles of natural law. The three origins of the right
of slavery assigned by- Justinian are analyzed and found te be built upon
false foundations.

Menials.

1. The first sort of servants, acknowledged by the laws of
England, are menial servants; so-called from being intra moenia,
or domestics. The contract between them and their masters arises
upon the hiring. If the hiring be general, without any particular
time limited, the law construes it to be a hiring for a year; upon a
principle of natural equity, that the servant shall serve, and the
master maintain him, throughout all the revolutions of the respec-
tive seasons, as well when there is work to be done, as when there
is not, but the contract may be made for any larger or smaller
term. All single men between twelve years o]d and sixty, and
married ones under thirty vears of age, and all single women be-
tween twelve and forty, not having any visible livelihood, are com-
pellable by two justices to go out to service in husbandry or cer-
tain specific trades, for the promotion of honest industry: and no
master can put away his servant, or servant leave his master, after
being so retained, either before or at the end of his term, without
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a quarter’s warning; unless upon reasonable cause, to be allowed
by a justice of the peace: but they may part by consent, or make a
special bargain.

Apprentices.

2. Another species of servants are called apprentices (from
apprendre, to learn), and are usually bound for a term of years, by
deed indented or indentures, to serve their masters, and to be main-
tained and instructed by them. This is usually done to persons of
trade, in order to learn their art and mystery; and sometimes very
large sums are given with them, as a premium for such their
instruction ; but it may be done to husbandmen, nay, to gentlemen,
and others. And children of poor persons may be apprenticed out
by the overseers, with the consent of two justices, till twenty-one
years of age, to such persons as are thought fitting ; who are also
compellable to take them; and it is held that gentlemen of fortune,
and clergymen, are equally liable with others to such compulsion;
for which purposes our statutes have made the indentures obliga-
tory, even though such parish-apprentice be a minor.

Labourers.

3. A third species of servants are labourers, who are only
hired by the day or the week, and do not live infra moenia, as part
of the family; concerning whom the statutes before cited have
made very good regulations: 1. Directing that all persons who
have no visible effects may be compelled to work. 2. Defining how
long they must continue at work in summer and in winter, 3. Pun-
ishing such as leave or desert their work. 4. Empowering the jus-
tices at sessions or the sheriff of the county to settle their wages;
and, 5. Inflicting penalties on such as cither give, or exact, more
wages than are so settled.

Stewards, Factors, etc.

4. There is yet a fourth species of servants, if they may be so
called, being rather in a superior, a ministerial capacity, such as
stewards, factors and bailiffs; whom, however, the law considers
as servants pro tempore, with regard to such of their acts as affect
their master’s or employer’s property. Which leads me to con-
sider the manner in which this relation of service affects either the
master or servant.

Effect of the Relation on Master and Servant.

And, first, by hiring and service for a year, or apprentice-
ship under indentures, a person gains a settlement in that parish
wherein he last served forty days. In the next place, persons
serving seven years as apprentices to any trade, have an exclusive
right to exercise that trade in any part of England.

A master may by law correct his apprentice for negligence or



/
76 OF MASTER AND SERVANT. [Book 1.

other misbehaviour, so it be done with moderation: though if the
master or master’s wife beats any other servant of full age, itisa
good cause of departure. But if any servant, workman or labourer
assaults his master or dame, he shall suffer one year’s imprison-
ment, and other open corporal punishment, not extending to life
or limb.

By service all servants and laborers, except apprentices, be-
come entitled to wages: according to their agreement, if menial
servants: or according to the appointment of the sheriff or ses-
sions, if labourers or servants in husbandry: for the statutes for
the regulation of wages extend to such servants only; it being im-
possible for any magistrate to be a judge of the employment of
menial servants, or of course to assess their wages.

Effects of Relation on Others.

III. Let us, lastly, see how strangers may be affected by this
relation of master and servant: or how a master may behave to-
ward others on behalf of his servant; and what a servant may do
on behalf of his master.

And, first, the master may masntain, that is, abet and assist his
servant in any action at law against a stranger: whereas, in gen-
eral, it is an offense against public justice to encourage suits and
animosities by helping to bear the expense of them, and is called
in law maintenance. A master also may bring an action against
any man for beating or maiming his servant; but in such case he
must assign, as a special reason for so doing, his own damage by
the loss of his service, and this loss must be proved upon the trial.
. A master likewise may justify an assault in defense of his servant,
and a servant in defense of his master: the master, because he has
an interest in his servant not to be deprived of his service; the
servant because it is part of his duty, for which he receives his
wages, to stand by and defend his master. Also if any person do
hire or retain my servant, being in my service, for which the ser-
vant departeth from me and goeth to serve the other, I may have
an action for damages against both the new master and the ser-
vant, or either of them : but if the new master did not know that he
is my servant, no action lies; unless he afterwards refuse to restore
him upon information and demand. The reason and foundation
upon which all this doctrine is built, seem to be the property that
every man has in the service of his domestics; acquired by the
contract of hiring, and purchased by giving them wages.

As for those things which a servant may do on behalf of his
master, they seem all to proceed upon this principle, that the master
is answerable for the act of his servant, if done by his command,
either expressly given of implied : nam qui facit per alium, facit per
se. Therefore, if a servant commit a trespass by the command or
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encouragement of his master, the master shall be guilty of it:
though the servant is not thereby excused, for he is only to obey
his master in matters that are honest and lawful. If an innkeeper’s
servants rob his guests, the master is bound to restitution: for as
there is a confidence reposed in him, that he will take care to pro-
vide honest servants, his negligence is a kind of implied consent to
the robbery ; nam qus non prohibet, cum prohibere possit, jubet. So
likewise if the drawer at a tavern sells a man bad wine, whereby
his health is injured, he may bring an action against the master:
for though the master did not expressly order the servant to sell it
to that person in particular, yet his permitting him to draw and
sell it at all is impliedly a general command.

In the same manner, whatever a servant is permitted to do in
the usual course of his business, is equivalent to a general com-
mand. If I pay money to a banker’s servant, the banker is answer-
able for it. If I pay it to a clergyman’s or a physician’s servant,
whose usual business it is not to receive money for his master, and
he embezzles it, I must pay it over again. If a steward lets a lease
of a farm, without the owner’s knowledge, the owner must stand to
the bargain; for this is the steward’s business. A wife; a friend, a
relation,that used to transact business for a man, are quoad hoc his
servants; and the principal must answer for their conduct: for the
law implies, that they act under a general command; and without
such a doctrine as this no mutual intercourse between man and
man could subsist with any tolerable convenience. If I usually deal
with a tradesman by myself, or constantly pay him ready money,
I am not answerable for what my servant takes up upon trust; for
here is no implied order to the tradesman to trust my servant; but
if. T usually send him upon trust, or sometimes on trust and some-
times with ready money, I am answerable for all he takes up; for
the tradesman cannot possibly distinguish when he comes by my
order, and when upon his own authority.

If a servant, lastly, by his negligence does any damage to a
stranger, the master shall answer for his neglect. If a smith’s ser-
vant lames a horse while he is shoeing him, an action lies against
the master and not against the servant. But in these cases the dam-
age must be done while he is actually employed in the master’s
service; otherwise the servant shall answer for his own misbe-
haviour. Upon this principle, by the common law, if a servant
kept his master’s fire negligently, so that his neighbor’s house was
burned down thereby, an action lay against the master ; because his
negligence happened in his service ; otherwise, if the servant going
along the street with a torch, by negligence sets fire to a house; for
there he is not in his master’s immediate service ; and must himself
answer the damage personally. A master is, lastly, chargeable if
any of his family layeth or casteth anything out of his house into
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the street or common highway, to the damage of any individual, or
the common nuisance of his majesty’s liege people: for the master
hath the superintendence and charge of all his household.

We may observe that in all the cases here put, the master may
be frequéntly a loser by the trust reposed in his servant, but never
can be a gainer; he may frequently be answerable for his servant’s
misbehaviour, but can never shelter himself from punishment by
laying the blame on his agent. The reason of this is still uniform
and the same; that the wrong done by the servant is looked upon
in law as the wrong of the master himself; and it is a standing
maxim, that no man shall be allowed to make any advantage of his
own wrong.

Chapter XV.
OF HUSBAND AND WIFE.
433-446.

The second private relation of persons is that of marriage,
which includes the reciprocal rights and duties of husband. and
wife; or, as most of our elder law books call them, of baron and
feme. 1n the consideration of which I shall in the first place in-
quire, how marriages may be contracted or made; shall next point
out the manner in which they may be dissolved; and shall, lastly,
take a view of the legal effects and consequence of marriage.

Nature of Marriage.

I. Our law considers marriage in no other light than as a civil
contract. The holiness of the matrimonial state is left entirely to
the ecclesiastical law : the temporal courts not having jurisdiction
to consider unlawful marriage as a sin, but merely as a civil incon-
venience. The punishment, therefore, or annulling, of incestuous
of other unscriptural marriage, is the province of the spiritual
courts; which act pro salute antmae. And taking it in this cvil
light, the law treats it as it does all other contracts; allowing it to
be good and valid in all cases, where the parties at the time of
making it were, in the first place, willing to contract; secondly,
able to contract; and, lastly, actually did contract, in the proper
forms and solemnities required by law.

Requisites.

First, they must be willing to contract: “Consensus non con-
cubitus, facit nuptias,”’ is the maxim of the civil law in this case;
and it is adopted by the common lawyers, who indeed have bor-
rowed, especially in ancient times, almost all their notions of the
legitimacy of marriage from the canon and civil laws.

Secondly, they must be able to contract. In general all per-
sons are able to contract themselves in marriage, unless they labour
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under some particular disabilities and incapacities. What those
are, it will be here our business to inquire.
Disabilities. :

Now these disabilities are of two sorts: first, such as are
canonical, and therefore sufficient by the ecclesiastical laws to
avoid the marriage in the spiritual court; but these in our law only
make the marriage voidable, and not ipso facto void, until sen-
tence of nullity be obtained. Of this nature are pre-contract; con-
sanguinity, or relation by blood ; and affinity, or relation by mar-
riage; and some particular corporal infirmities. And these canon-
ical disabilities are either grounded upon the express words of
the divine law, or are consequences plainly deducible from thence;
it therefore being sinful in the persons who labour under them, to
attempt to contract matrimony together, they are properly the
object of the ecclesiastical magistrate’s coercion ; in order to sep-
arate the offenders, and inflict penance for the offense, pro salute
animarum. But such marriages not being void ab initio, but void-
able only by sentence of separation, they are esteemed valid to all
civil purposes, unless such separation is actually made during the
life of the parties.

The other sort of disabilities are those which are created or at
least enforced, by the municipal laws. And, though some of them
may be grounded on natural law, yet they are regarded by the
laws of the land, not so much in the light of any moral offense, as
on account of the civil inconvenience they draw after them. These
civil disabilities make the contract void ab initio, and not merely
voidable; not that they dissolve a contract already formed, but
they render the parties incapable of forming any contract at all;
they do not put asunder those who are joined together, but they
previously hinder the junction. And, if any persons under these
legal disabilities come together, it is a meretricious, and not a
matrimonial union. '

Prior Marriage.

1. The first of these legal disabilities is a prior marriage, or
having another husband or wife living; in which case, besides the
penalties consequent upon it as a felony, the second marriage is to
all intents and purposes void.

Want of Age.

2. The next legal disability is want of age. This is sufficient
to avoid all other contracts, on account of the imbecility of judg-
ment in the parties contracting; a fortior: therefore it ought to
avoid this, the most important contract of any. Therefore if a
boy under fourteen, or a girl under twelve years of age, marries,
this marriage is only inchoate and imperfect; and when either of
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them comes to the age of consent aforesaid, they may disagree and
declare the marriage void, without any divorce or sentence in the
spiritual court. This is founded on the civil law. But the canon
law pays a greater regard to the constitution, than the age, of the
parties; for if they are habiles ad matrimonsum, it is a good mar-
riage, whatever their age may be. And in our law it is so far a
marriage, that, if at the age of consent they agree to continue
together, they need not be married again. If the husband be ot
years of discretion and the wife under twelve, when she comes to
years of discretion he may disagee as well as she may: for in con-
tracts the obligation must be mutual; both must be bound, or
neither: and so it is, vice versa, when the wife is of years of discre-
tion, and the husband under.

Want of Consent of Parents.

3. Another incapacity arises from want of consent of parents
or guardians. By the common law, if the parties themselves were
of the age of consent, there wanted no other concurrence to make
the marriage valid: and this was agreeable to the canon law..

Want of Reason.

4. A fourth incapacity is want of reason ; without a competent
share of which, as no other, so neithér can the matrimonial con-
tract, be valid. It was formerly adjudged, that the issue of an idiot
was legitimate, and consequently that his marriage was valid. A
strange determination | since consent is absolutely requisite to mat-
rimony, and neither idiots nor lunatics are capable of consenting to
anything. And therefore the civil law judged much more sensibly
when it made such deprivations of reason a previous impediment ;
though not a cause of divorce, if they happened after marriage.
And modern resolutions have adhered to the reason of the civil
law, by determining that the marriage of a lunatic, not being in a
lucid interval, was absolutely void.

Parties Must Actually Contract.

Lastly, the parties must not only be willing and able to con-
tract, but actually must contract themselves in due form of law, to
make it a good civil marriage. Any contract made per verba de
praesenti, or in words of the present tense, and in case of cohabita-
tion per verba de futuro also, between persons able to contract, was
before the late act deemed a valid marriage to' many purposes; and
the parties might be compelled in the spiritual courts to celebrate
it in facte ecclesiae. But these verbal contracts are now of no force
to compel a future marriage. Neither is any marriage at present
valid, that is not celebrated in some parish church or public chapel,
unless by dispensation from the Archbishop of Canterbury. It
must also be preceded by publication of banns, or by license from
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the spiritual judge:. Many other formalities are likewise prescribed
by the act; the neglect of which, though penal, does not ‘invalidate
the marriage. It is held to be also essential to a marriage, that it
be performed by a person in orders; though the intervention of a
priest to solemnize this contract is merely juris positivi, and not
juris naturalis aut divini; it being said that Pope Innocent the
Third was the first who ordained the celebration of marriage in the
church; before which it was totally a civil contract. And in the
times of the grand rebellion, all marriages were performed by the
justices of the peace: and these marriages were declared valid,
without any fresh solemnization, by stat. 12 Car. II. c. 33. But as
the law now stands, we may upon the whole collect, that no mar-
riage by the temporal law is ipso facto void, that is celebrated by a
person in orders,—in a parish church or public chapel, or else-
where, by special dispensation,—in pursuance of banns or license,
—between single persons—consenting,—of sothd mind,—and of
the age of twenty-one years;—or of the age of fourteen in males
and twelve in females, with consent of parents or guardians or
without it in the case of widowhood. And no marriage is voidable
by the ecclesiastical law, after the death of either of the parties;
nor during their lives, unless for the canonical impediments of
precontract, if that indeed still exists; of consanguinity; and of
affinity, or corporal imbecility, subsisting previous to their mar-
riage.

Divorce.

I1. I am next to consider the manner in which marriage may
be dissolved ; and this is either by death, or divorce. There are two
kinds of divorce, the one total, the other partial; the one a vinculo
matrimonii, the other merely a mensa et thoro.

A Vinculo.

The total divorce, a vinculo matrimonii must be for some of
the canonical causes of impediment before mentioned, and those
existing before the marriage, as is always the case in consanguin-
ity ; not supervenient, or arising afterwards, as may be the case in
affinity or corporal imbecility. For in cases of total divorce, the
marriage is declared null, as having been absolutely unlawful ab
smtio ; and the parties are therefore separated pro salute animarum;
for which reason, as was bhefore observed, no divorce can be
obtained, but during the life of the parties. The issue of such mar-
riage as is thus entirely dissolved, are bastards.

A Mensa et Thoro.

Divorce a mensa et thoro is when the marriage is just and law-
ful ab initio, and therefore the law is tender of dissolving it; but,
for some supervenient cause, it becomes improper or impossible for
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the parties to live together; as in the case of intolerable ill temper,
or adultery, in either of the parties. With us in England adultery
is only a cause of separation from bed and board; for which the
best reason that can be given, is, that if divorces were allowed to
depend upon a matter within the power of either of the parties,
they would probably be extremely frequent; as was the case when
divorces were allowed for canonical disabilities, on the mere con-
fession of the parties, which is now prohibited by the canons. How-
ever, divorces a vinculo matrimonii for adultery, have of late years
been frequently granted by act of parliament.

Alimony.

In case of divorce a mensa et thoro, the law allows alimony to
the wife: which is that allowance which is made to a woman for
her support out of the husband’s estate : being settled at the discre-
tion of the ecclesiastical judge, on consideration of all the circum-
stances of the case. This is sometimes called her estovers, for
which, if he refuses payment, there is, besides the ordinary process
of excommunication, a writ at common law de estoveriis habendis,
in order to recover it. It is generally proportioned to the rank and
quality of the parties. But in case of elopement, and living with
an adulterer, the law allows her no alimony.

Legal Consequences,

III. Having thus shown how marriages may be made, or dis-
solved, I come now, lastly, to speak of the legal consequences of
such making, or dissolution. .

By marriage the husband and wife are one person in law;
that is the very being or legal existence of the woman is suspended
during the marriage, or at least is incorporated and consolidated
into that of the husband ; under whose wing, protection, and cover,
she performs everything ; and is therefore called in our law-french
a feme-covert, foemina viro co-operta; is said to be covert-baron,
or under the protection and influence of her husband, her baron, or
lord; and her condition during her marriage is called her coverture.
Upon this principle, of a union of person in husband and wife,
depend almost all the legal rights, duties, and disabilities, that
eiiﬁer of them acquire by the marriage. I speak not at present of
the rights of property, but of such as are merely personal. For
this reason, a man cannot grant anything to his wife, or enter into
covenant with her: for the grant would be to suppose her separate
existence; and to covenant with her, would be only to covenant
with himself; and therefore it is also generally true, that all com-
pacts made between husband and wife, when single, are voided by
the intermarriage. A woman indeed may be attorney for her hus-
band; for that implies no separation from, but 1s rather a represen-
tation of, her lord. A husband may also bequeath anything to
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his wife by will; for that cannot take effect till the coverture is
determined by his death. The husband is bound to provide his
wife with necessaries by law, as much as himself; and, if she con- .
tracts debts for them, he is obliged to pay them; but for anything
besides necessaries he is not chargeable. Also if a wife elopes, and
lives with another man, the husband is not chargeable even for
necessaries; at least if the person who furnishes them is sufficiently
apprised of her elopement. If the wife be indebted before mar-
riage, the husband is bound afterwards to pay the debt; for he has
adopted her and her circumstances together. If the wife be injured
in her person or her property, she can bring no action for redress
without her husband’s concurrence, and in his name as well as her
own: neither can she be sued without making the husband a de-
fendant. There is indeed one case where the wife shall sue and be
sued as a feme sole, viz., where the husband has abjured the realm,
or is banished, for then he is dead in law; and, the husband being
thus disabled to sue for or defend the wife. it would be most un-
reasonable if she had no remedy, or could make no defense at all.
In criminal prosecutions, it is true, the wife may be indicted and
. punished separately; for the union is only a civil union. But in
trials of any sort they are not allowed to be witnesses for, or.
against each other: partly because it is impossible their testimony
should be indifferent, but principally because of the. union of per-
son ; and therefore, if they were admitted to be witnesses for each
other, they would contradict one maxim of law “nemo in propria
causa testis esse debet;” and if against each other, they would con-
tradict another maxim, “nemo temetur seipsum accusare.” But
where the offense is directly against the person of the wife, this
rule has been usually dispensed with; and therefore, by statute 3
Hen. VII. c. 2, in case a woman be forcibly taken away, and mar-
ried, she may be witness against such her husband, in order to
convict him of felony. For in this case she can with no propriety
be reckoned his wife ; because a main ingredient, her consent, was
wanting to the contract; and also there is another maxim of law,
that no man shall take advantage of his own wrong; which the
ravisher here would do, if, by forcibly marrying a woman, he
could prevent her from being a witness who is perhaps the only
witness to that very fact.

In the civil law the husband and the wife are considered as -
two distinct persons, and may have separate estates, contracts,
debts, and injuries: and therefore in our ecclesiastical courts, a
woman may sue and be sued without her husband.

But though our law in general considers man and wife as one
person, yet there are some instances in which she is separably con-
sidered ; as inferior to him, and acting by his compulsion. And
therefore all deeds executed, and acts done, by her, during her
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coverture, are void ; except it be a fine or the like matter of record,
in which case she must be solely and secretly examined, to learn it
her act be voluntary. She cannot by will devise lands to her hus-
band, unless under special circumstances ; for at the time of making
it she is supposed to be under his coercion. And in some felonies,
and other inferior crimes, committed by her, through constraint of
her husband, the law excuses her; but this extends not to treason
or murder. .

The husband also, by the old law, might give his wife mod-
erate correction., For, as he is to answer for her misbehaviour,
the law thought it reasonable to intrust him with this power of re-
straining her, by domestic chastisement, in the same moderation
that a man is allowed to correct his apprentices or children; for
whom the master or parent is also liable in some cases to answer.
But this power of correction was confined within reasonable
bounds, and the husband was prohibited from using any violence
to his wife, aliter quam ad virum, ex causa regiminis et castiga-
tionis uxoris suae, licite et rationabiliter pertinet. In the politer
reign of Charles the Second, this power of correction began to be
doubted ; and a wife may now have security of the peace against
her husband; or in return, a husband against his wife. Yet the
lower rank of people, who were always fond of the old common
law, still claim and exert their ancient privilege: and the courts
of law will still permit a husband to restrain a wife of her liberty,
in case of any gross misbehaviour.

These are the chief legal effects of marriage during the cover-
ture ; upon which we may observe, that even the disabilities which
the wife lies under are for the most part intended for her protection

and benefit: so great a favorite is the female sex of the laws of
England. .

Chapter XVI.
OF PARENT AND CHILD.
446-460.

The next, and the most universal relation in nature, is imme-
dlila.tfsly derived from the preceding, being that between parent and
child. -

Children are of two sorts; legitimate and spurious, or bas-
tards, each of which we shall consider in their order; and, first,
legitimate children.

I. A legitimate child is he that is born in lawful wedlock, or
within a competent time afterwards. Pater est quem nuptiae dem-
onstrant, is the rule of the civil law: and this holds with the
civilians, whether the nuptials happen before or after the birth of
the child. With us in England the rule is narrowed, for the nup-
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tials must be precedent to the birth; of which more will be said
when we come to consider the case of bastardy. At present, let us
inquire into, 1. The legal duties of parents to their legmmate chil-
dren. 2. Their power over them. 3. The duties of such children
to their parents.

. The Parent’'s Duty to His Legitimate Children,

1. And, first, the duties of parents to legitimate children:
which principally consist in three particulars; their maintenance,
their protection, and their education.

Maintenance.

The duty of parents to provide for the maintenance of their
children is a principle of natural law; an obligation, says Puffen-
dorf, laid on them not only by nature herself, but by their own
proper act, in bringing them into the world.

It is a principle of law that there is an obligation on every man
to provide for those descended from his loins; and the manner in
whrch this obligation shall be performed is thus pointed out. The
father and mother, grandfather and grandmother, of poor impotent
persons, shall maintain them at their own charges, if of sufficient
ability, according as the quarter sessions shall direct; and if a par-
ent runs away and leaves his children, the church-wardens and
overseers of the parish shall seize his rents, goods and chattels, and
dispose of them toward their relief. By the interpretations which the
courts of law have made upon these statutes, if a mother or grand-
mother marries again, and was before such second marriage of
sufficient ability to keep the child, the husband shall be charged to
maintain it: for this, being a debt of hers when single, shall like
others extend to charge the husband. But at her death, the tela-
tion being dissolved, the husband is under no further obligation.

No person is bound to provide a maintenance for his issue, -
unless where the children are impotent and unable to work, either
through infancy, disease, or accident, and then is only obliged to
find them with necessaries, the penalty on refusal being no more
than 20s. 2 month.

Our law has made no provision to prevent the disinheriting of
children by will : leaving every man’s property in his own disposal,
upon a principle of liberty in this as well as every other action;
though perhaps it had not been amiss if the parent had been bound
to Jeave them at least a necessary subsistence. Indeed, among
persons of any rank or fortune, a competence is generally provided
for younger children, and the bulk of the estate settled upon the
eldest, by the marnage-artxcles Heirs, also, and children, are
favourites of our courts of justice and cannot be disinherited by
any dubfous or ambiguous words; there being required the ut-
most certainty of the testator’s intentions to take away the right
of an heir.
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Protection.

* From the duty of maintenance we may easily pass to that of
protection, which is also a natural duty, but rather permitted than
enjoined by any municipal laws: nature, in this respect, working
so strongly as to need rather a check than a spur. A parent may
by our laws maintain and uphold his children in their law-suits,
without being guilty of the legal crime of maintaining quarrels.
A parent may also justify an assault and battery in defense of the
persons of his children: nay, where a man’s son was beaten by
another boy, and the father went near a mile to find him, and there
revenge the son’s quarrel by beating the other boy, of which beat-
ing he afterwards unfortunately died, it was not held to be murder,
but manslaughter merely. Such indulgence does the law show to
the frailty of human nature, and the workings of parental affection.

Education.

The last duty of parents to their children is that of giving
them an education suitable to their station in life: a duty pointed
out by reason, and of far the greatest importance of any. Our
laws, though their defects in this particular cannot be denied, have
in one instance, made a wise provision for breeding up the rising
generation : since the poor and laborious part of the community,
when past the age of nurture, are taken out of the hands of their
parents, by the statutes for apprenticing poor children, and are
placed out by the public in such a2 manner, as may render their
abilities, in their several stations, of the greatest advantage to the
commonwealth.

The Parent’s Power over his Children.

2. The power of parents over their children is derived from
the former consideration of their duty: this authority being given
them, partly to enable the parent more effectually to perform his
duty, and partly as a recompense for his care and trouble in the
faithful discharge of it.

The power of a parent by our English laws is much more
moderate; but still sufficient to keep the child in order and obed-
ience. He may lawfully correct his child, being under age, in a
reasonable manner; for this is for the benefit of his education. The
consent or’ concurrence of the parent to the marriage of his child
under age, was also directed by our ancient law to be obtained:
but now it is absolutely necessary, for without it the contract is
void. And this also is another means, which the law has put into
the parent’s hands, in order the better to discharge his duty; first,
of protecting his children from the snares of artful and designing
persons; and, next, of settling them properly in life, by preventing
the ill consequences of too early and precipitate marriages. A
father has no other power over his son’s estate than as his trustee
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or guardian; for though he may receive the profits during the
child’s minority, yet he must account for them when he comes of
age. He may indeed have the benefit of his children’s labour while
they live with him ; and are maintained by him; but this is no more
than he is entitled to from his apprentices or servants. The legal
power of a father,—for a mother, as such, is entitled to no power,
but only to reverence and respect; the power of a father, I say,
over the persons of his children ceases at the age of twenty-one;
for they are then enfranchised by arriving at years of discretion,
or that point which the law has established, as some must neces-
sarily be established, when the empire of the father or other guar-
dian, gives place to the empire of reason. Yet, till that age arrives,
this empire of the father continues even after his death; for he
may by his will appoint a guardian to his children. He may also
delegate part of his parental authority, during his life, to the tutor
or schoolmaster of his child: who is then in loco parentis, and has
such a portion of the power of parent committed to his charge,
viz., that of restraint and correction, as may be necessary to answer
the purposes for which he is employed.

Duties of Children to their Parents.

3. The duties of children to their parents arise from a prin-
ciple of natural justice and retribution. For to those who gave us
existence we naturally owe subjection and obedience during our
minority, and honor and reverence ever after; they who protected
the weakness of our infancy are entitled to our protection in the
infirmity of their age; they who by sustenance and education have
enabled their offspring to prosper, ought in return to be supported
by that offspring, in case they stand in need of assistance. Upon
this principle proceed all the duties of children to their parents
which are enjoined by positive laws. And the Athenian laws car-
ried this principle into practice with a scrupulous kind of nicety:
obliging all children to provide for their fathers when fallen into
poverty; with an exception to spurious children, to those whose
chastity had been prostituted by consent of the father, and to those
whom he had not put in any way of gaining a livelihood. The
legislature, says baron Montesquieu, considered, that in the first
case the father, being uncertain, -had rendered the natural obliga-
tion precarious; that in the second case, he had sullied the life he
had given, and done his children the greatest injuries, in depriving
them of their reputation; and that, in the third case, he had ren-
dered their life, so far as in him lay, an insupportable burden, by
furnishing them with no means of subsistence.

Our laws agree with those of Athens with regard to the first
only of these particulars, the case of spurious issue. In the other
case the law does not hold the tie of nature to be dissolved by any
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misbehaviour of the parent; and therefore a child is equally justi-
fiable in defending the person, or maintaining the cause or suit, of
a bad parent, as a good one; and is equally compellable, if of suffi-
cient ability, to maintain and provide for a wicked and unnatural
progenitor as for one who has shown the greatest tenderness and
parental piety.

Illegitimate Children.

II. We are next to consider the case of illegitimate children,
or bastards; with regard to whom let us inquire, 1. Who are bas-
tards. 2. The legal duties of the parents toward a bastard child.
3. The rights and incapacities attending such bastard children.

Who are Bastards?

1. Who are bastards? A bastard, by our English laws, is one
that is not only begotten, but born out of lawful matrimeny. The
civil and canon laws do not allow a child to remain a bastard, if
the parents afterwards intermarry: and herein they differ most
materially from our law ; which, though not so strict as to require
that a child shall be begotten, yet makes it an indispensable condi-
tion to make it legitimate, that it shall be born, after lawful wed-
lock.

From what has been said it appears, that all children born
before matrimony are bastards by our law; and so it is of all chil-
dren born so long after the death of the husband, that by the usual
course of gestation, they could not be begotten by him. But this
being a matter of some uncertainty, the law is not exact as to a
few days. And this gives occasion to a proceeding at common
law, where a widow is suspected to feign herself with child, 1n or-
der to produce a suppositious heir to the estate; an attempt which
the rigor of the Gothic constitutions esteemed equivalent to the
most atrocious theft, and therefore punished with death. In this
case, with us the heir presumptive may have a writ de ventre inspi-
ciendo to examine whether she be with child or not; and, if she be,
to keep her under proper restraint till delivered; which is entirely
conformable to the practice of the civil law; but, if the widow be,
upon due examination, found not pregnant, the presumptive heir
chajl be admitted to the inheritance though liable to lose it again
on the birth of a child within forty weeks from the death of a
husband. But. if a man dies, and his widow soon after marries
again, and a child is born within such a time as that by the course
of nature it might have been the child of either husband; in this
case he is said to be more than ordinarily legitimate; for he may,
when he arrives to years of discretion, choose which of the fathers
he pleases. To prevent this, among other inconveniences, the civil
law ordained that no widow should marry infra annum luctus, a
rule which obtained so early as the reign of Augustus, if not of
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Romulus: and the same constitution was probably handed down
to our early ancestors from the Romans, during their stay in this
island ; for we find it established under the Saxon and Danish gov-
ernments.

As bastards may be born before the coverture or marriage
state is begun, or after it is determined, so also children born dur-
ing wedlock may in some circumstances be bastard. As if the hus-
band be out of the kingdom of England, or, as the law somewhat
loosely phrases it, exira quatuor maria, for above nine months, so
that no access to his wife can be presumed, her issue during that
period shall be bastards. But generally, during the coverture,
access of the husband shall be presumed, unless the contrary can
be shown ; which is such a negative as can only be proved by show-
ing him to be elsewhere: for the general rule is praesumitur pro
legitimatione. In a divorce a mensa ct thoro, if the wife breeds
children, they are bastards; for the law will presume the husband
and wife conformable to the sentence of separation, unless access
be proved; but in a voluntary separation by agreement, the law
will suppose access, unless the negative be shown. So also, if
there is an apparent impossibility of procreation on the part of the
husband, as if he be only eight years old, or the like, there the
issue of the wife shall be bastard. Likewise, in case of divorce in
the spiritual court, a vinculo matrimonii, all the issue born during
the coverture are bastards; because such divorce is always upon
some cause that rendered the marriage unlawful and null from the
beginning.

Duty of Parents to Bastard Children.

2. Let us next see the duty of parents to their bastard chil-
dren, by our law; which is principally that of maintenance. For,
though bastards are not looked upon as children to any civil pur-
poses, yet the ties of nature, of which maintenance is one, are not
so easily dissolved; and they hold indeed as to many other inten-
tions; as, particularly, that a man shall not marry his bastard sis-
ter or daughter.

When a woman is delivered, or declares herself with child, of
a bastard, and will by oath before a justice of peace charge any
person as having got her with child, the justice shall cause such
person to be apprehended, and commit him till he gives security,
either to maintain the child, or appear at the next quarter sessions
to dispute and try the fact. But if the woman dies, or is married
before delivery or miscarries, or proves not to have been with
child, the person shall be discharged; otherwise the sessions, or
two justices out of sessions, upon original application to them, may
take order for the keeping of the bastard, by charging the mother
or the reputed father with the payment of the money or other sus-
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tentation for that purpose. And if such putative father, or lewd
mother, run away from the parish, the overseers, by direction of
two justices, may seize their rents, goods, and chattels, in order to
bring up the said bastard child. Yet such is the humanity of our
laws, that no woman can be compulsively questioned concerning
the father of her child till one month after her delivery; which
indulgence is, however, very frequently a hardship upon parishes,
by giving the parents opportunity to escape.

Rights and Incapacities of a Bastard.

I proceed next to the rights and incapacities which appertain
to a bastard. The rights are very few, being only such as he can
ucquire; for he can inherit nothing, being looked upon as the son
of nobody; and sometimes called filius nullius, sometimes filius
populi. Yet he may gain a surname by reputation, though he has
none by inheritance. The incapacity of a bastard consists princi-
pally in this, that he cannot be heir to any one, neither can he have
heirs, but of his own body; for, being nullius filius, he is, there-
fore, of kin to nobody, and has no ancestor from whom any inher-
itable blood can be derived. A bastard was also, in strictness,
incapable of holy orders; and, though that was dispensed with,
yet he was utterly dxsquahﬁed from holding any dignity in the
church: but the doctrine now seems obsolete; and in all other
respects, there is no distinction between a bastard and another
man. And really any other distinction, but that of not inheriting,
which civil policy renders necessary, would with regard to an inno-
cent offspring of his parents’ crimes be odious, unjust, and cruel
to the last degree; and yet the civil law, so boasted of for its equit-
able decisions, made bastards in some cases incapable even of a
gift from their parents. A bastard may, lastly, be made legitimate,
and capable of inheriting, by the transcendent power of an act of
parliament, and not otherwise. ,

Chapter XVII.
GUARDIAN AND WARD.
460-467.

The only general private relation, now remaining to be dis-
cussed, is that of guardian and ward; which bears a very near
resemblance to the last, and is plainly derived out of it: the guar-
dian being only a temporary parent, that is, for so long time as the
ward is an infant, or under age. In examining this species of
relationship, I shall first consider the different kinds of guardians,
how they are appointed, and their power and duty ; next the differ-
ent ages of persons as defined by the law : and lastly, the privileges
and disabilities of an infant, or one under age, and subject to
guardianship.
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The Guardian.

1. The guardian with us performs the office both of the tutor
and curator of the Roman laws, the former of which had the
charge of the maintenance and education of the minor, the latter
the care of his fortune; or, according to the language of the court
of chancery, the tutor was the committee of the person, the curator
the committee of the estate. But this office was frequently united
in the civil law; as it is always in our law with regard to minors,
though as to lunatics and idiots it is commonly kept distinct.
Kinds of Guardians.

Of the several species of guardians, the first are guardians by
nature: viz., the father, and, in some cases, the mother of the child.
For if an estate be left to an infant, the father is by common law
the guardian, and must account to his child for the profits. And,
with regard to daughters, it seems by construction of statute 4 and
s Ph. and Mar. c. 8, that the father might by deed or will assign a
guardian to any woman-child under the age of sixteen; and, if none
be so assigned, the mother shall in this case be guardian. There
are also guardians for nurture; which are, of course, the father or
mother, till the infant attains the age of fourteen years; and in
default of father or mother, the ordinary usually assigns some dis-
creet person to take care of the infant’s personal estate, and to
provide for his maintenance and education. Next are guardians
n socage (an appellation which will be fully explained in the sec-
cnd book of these commentaries), who are also called guardians
by the common law. These take place only when the minor is en-
titled to some estate in lands, and then by the common law the
guardianship devolves upon his next of kin, to whom the inherit-
ance cannot possibly descend; as where the estate descended from
his father, in this case his uncle by the mother’s side cannot pos-
sibly inherit this estate, and therefore shall be the guardian. For
the law judges it improper to trust the person of an infant in his
hands, who may by possibility become heir to him; that there may
be no temptation, nor even suspicion of temptation, for him to
abuse his trust. These guardians in socage, like those for nurture,
continue only till the minor is fourteen years of age; for then in
both cases, he is presumed to have discretion, so far as to choose
his own guardian. This he may do, unless one be appointed by
the father, by virtue of the statute 12 Car. II. ¢. 24, which, consid-
ering the imbecility of judgment in children of the age of fourteen,
and the abolition of guardianship in chivalry (which lasted till the
age of twenty-one, and of which we shall speak hereafter), enacts
that any father, under age or of full age, may by deed or will
dispose of the custody of his child, either born or unborn, to any
person, except a popish recusant, either in possession or reversion,
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till such child attains the age of one-and-twenty years. These are
called guardians by statute, or testamentary guardians. There are
also special guardians by custom of London, and other places; but
lthe_v are particular exceptions, and do not fall under the general
aw.

Power and Reciprocal Duty of Guardian and Ward.

The power and reciprocal duty of a guardian and ward are
the same, pro tempore, as that of a father and child, and therefore
I shall not repeat them, but shall only add, that the guardian, when
the ward comes of age, is bound to give him an account of all that
he has transacted on his behalf, and must answer for all losses by
his wilful default or negligence. In order therefore to prevent dis-
agreeable contests with young gentlemen, it has become a practice
of many guardians, of large estates especially, to indemnify them-
selves by applying to the court of chancery, acting under its direc-
tion, and accounting annually before the officers of that court. For
the lord chancellor is, by right derived from the crown, the general
and supreme guardian of all infants, as well as idiots and lunatics;
that is, of all such persons as have not discretion enough to man-
age their own concerns. In case, therefore, any guardian abuses
his trust, the court will check and punish him, nay, sometimes pro-
ceed to the removal of him, and appoint another in his stead.

The Ward.

2. Let us next consider the ward or person within age, for
whose assistance and support these guardians are constituted by
law ; or who it is, that is said to be within age. The ages of male
and female are different for different purposes. A male at twelve
years old may take the oath of allegiance; at fourteen is at years of
discretion, and therefore may consent or disagree to marriage, may
choose his guardian, and, if his discretion be actually proved, may
make his testament of his personal estate; at seventeen may be an
executor ; and at fwenty-one is at his own disposal, and may alien
his lands, goods, and chattels. A female also at seven years of age
may be betrothed or given in marriage; at nine is entitled to
dower; at fwelve is at years of maturity, and therefore may consent
or disagree to marriage, and, if proved to have sufficient discre-
tion, may bequeath her personal estate; at fourteen is at years of
legal discretion, and may choose a guardian; at seventeess may be
executrix ; and at fwenty-one may dispose of herself and her lands.
So that full age in male or female is twenty-one years, which age
is completed on the day preceding the anniversary of a person’s
birth, who till that time is an infant, and so styled in law.

Infants’ Privileges and Disabilities.

8. Infants have various privileges, and various disabilities ; but
their very disabilities are privileges, in order to secure them from
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hurting themselves by their own improvident acts. An infant can-
not be sued but under the protection, and joining the name, of his
guardian ; for he is to defend him against all attacks as well by law
as otherwise; but he may sue either by his guardian, or prochein
amy, his next friend who is not his guardian. This procheim amy
may be any person who will undertake the infant’s cause, and it
frequently happens, that an infant, by his prochein amy, institutes
a suit in equity against a fraudulent guardian. In criminal cases.
an infant at the age of fourteen years may be capitally punished
for any capital offense; but under the age of scven he cannot.

The period between seven and fowriecen is subject to much
uncertainty: for the infant shall, generally speaking, be judged
prima facie innocent; vet if he was doli capar, and could discern
between good and evil at the time of the offense committed, he
may be convicted and undergo judgment and execution of death,
though he hath not attained to years of puberty or discretion. And
Sir Matthew Hale gives us two instances, one of a girl of thirteen,
who was burned for killing her mistress; another of a boy still
younger, that had killed his companion, and hid himself, who was
hanged; for it appeared by his hiding that he knew he had done
wrong, and could discern between good and evil ; and in such cases
the maxim of law is, that malitia supplet aetatem. So also, in
much more modern times, a boy of ten years old, who was guilty
of a heinous murder, was held a proper subject for capital punish-
ment by the opinion of all the judges.

With regard to estates and civil property, an infant hath many
privileges, which will be better understood when we come to treat
more particularly of those matters; but this may be said in general,
that an infant shall lose nothing by non-claim, or neglect of
demanding his right; nor shall any other laches or negligence be
imputed to an infant, except in some very particular cases.

It is generally true, that an infant can neither alien his lands,
nor do any legal act, nor make a deed, nor indeed any manner of
contract that will bind him. But still to all these rules there are
some exceptions; part of which were just now mentioned in reck-
oning up the different capacities which they assume at different
ages: and there are others, a few of which it may not be improper
to recite, as a general specimen of the whole. And, first, it is true,
that infants cannot alien their estates: but infant trustees, or mort-
gagees, are enabled to convey, under the direction of the court of
chancery or exchequer, or other courts of equity, the estates they
hold in trust or mortgage, to such person as the court shall appoint.
Also it is generally true, that an infant can do no legal act. An
infant may also purchase lands, but his purchase is incomplete; for,
when he comes to age, he may either agree or disagree to it, as he
thinks prudent or proper, without alleging any reason; and so may

v
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his heirs after him, if he dies without having completed his agree-
ment. It is, further, generally true, that an infant, under twenty-
one, can make no deed but what is afterwards voidable: yet in some
cases he may bind himself apprentice by deed indented or inden-
tures, for seven years; and he may by deed or will appoint a guar-
dian to his children, if he has any. Lastly, it is generally true, that
an infant can make no other contract that will bind him; yet he
may bind himself to pay for his necessary meat, drink, apparel,
physic, and such other necessaries; and likewise for his good teach-
ing and instruction whereby he may profit himself afterwards.
Axf1d thus much, at present, for the privileges and disabilities of
infants.

SYNOPSIS OF CHAPTER XVIIL

1. Definition and purpose.
1. Aggregate.
2. Sole.

2. Divisions x. Spiritual.
2. As to objects z. Civil,
La

. Lay {
2. Eleemosynary.

1. As to numbers composing %

1. By virtue of king’s charter.
3. How erected and named

2. By act of parliament.
1. Perpetual succession.
2. Act as an individual,

4. Powers 3. Hold lands.

Corporations <

4. Have common seal.
5. Make by-laws,

5. The duty of.

6. How visited.

1. By act of parliament.
2. By natural death of all the members,
3. By surrender of franchises.

7. How dissolved

\ 4. By forfeiture of charter.

Chapter XVIIL
OF CORPORATIONS.
467-486,

We have hitherto considered persons in their natural capaci-
ties, and have treated of their rights and duties. But, as all per-
sonal rights die with the person; and, as the necessary forms of
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investing a series of individuals, one after another, with the same
identical rights, would be very inconvenient, if not impracticable;
it has been found necessary, when it is for the advantage of the
public to have any particular rights kept on foot and continued, to
constitute artificial persons, who may maintain a perpetual suc-
cession, and enjoy a kind of legal immortality.

These artificial persons are called bodies politic, bodies cor-
porate, or corporations; of which there is a great variety subsist-
ing, for the advancement of religion, of learning, and of com-
merce; in order to preserve entire and forever those rights and
immunities, which, if they were granted only to those individuals
of which the body corporate is composed, would upon their death
be utterly lost and extinct.

Origin.

The honor of originally inventing these political constitutions
entirely belongs to the Romans. They were introduced, as Plu-
tarch says, by Numa ; who, finding upon his accession, the city torn
to pieces by the two rival factions of Sabines and Romans, thought
it a prudent and politic measure to subdivide these two into man
smaller ones, by instituting separate societies of every manual trade
and profession. They were afterwards much considered by the
civil law; in which they were called universitates, as forming one
whole out of many individuals; or collegia, from being gathered
together; they were adopted also by the canon law, for the main-
tenance-of ecclesiastical discipline; and from them our spiritual
corporations are derived. But our laws have considerably refined

and improved upon the invention, according to the usual genius of
the English nation. ’

Classes. Aggregate and Sole.

Before we proceed to treat of the several incidents of corpora-
tions, as regarded by the laws of England, let us first take a view
of the several sorts of them ; and then we shall be better enabled to
apprehend their respective qualities.

The first division of corporations is into aggregate and sole.
Corporations aggregate consist of many persons united together
into one society, and are kept up by a perpetual succession of mem-
bers, so as to continue forever; of which kind are the mayor and
commonalty of a city, the head and fellows of a college, the dean
and chapter of a cathedral church. Corporations sole consist of
cne person only and his successors, in some particular station, who
are incorporated by law, in order to give them some legal capacities
and advantages, particularly that of perpetuity, which in their nat-
ural persons they could not have had. In this sense, the king is a
sole corporation; so is a bishop; so are some deans, and preben-

~
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daries, distinct from their several chapters; and so is every parson
and vicar.

Ecclesiastical and Lay. Civil and Eleemosynary.

Another division of incorporations, either sole or aggregate, is
into ecclesiastical and lay. Ecclesiastical corporations are where
the members that compose it are entircly spiritual persons. These
are erected for the furtherance of religion, and perpetuating the
rights of the church. Lay corporations are of two sorts, civil and
eleemosynary. The civil are such as are erected for a variety of
temporal purposes. The king, for instance, is made a corporation
to prevent in general the possibility of an #nterregnum or vacancy
of the throne, and to preserve the possessions of the crown entire;
for immediately upon the demise of one king, his successor is, as
we have formerly seen, in full possession of the regal rights and
dignity. - Other lay corporations are erected for the good govern-
ment of a town or particular district, as a mayor and commonalty,
bailiff and burgesses, or the like; some for the advancement and
regulation of manufactures and commerce; as the trading com-
panies of London, and other towns; and some for the better carry-
ing on of divers special purposes; as church-wardens, for conser-
vation of the goods of the parish. The eleemosynary sort, or such
as are constituted for the perpetual distribution of the free alms, or
bounty, of the founder of them to such persons as he has directed.
Of this kind are all hospitals for the maintenanceof the poor, sick,
and impotent; and all colleges both in our universities and out
of them: which colleges are founded for two purposes: 1. For
the promotion of piety and learning by proper regulations and
ordinances. 2. For imparting assistance to the members of these
bodies, in order to enable them to prosecute their devotion and
studies with greater ease and assiduity. And all these eleemosy-
nary corporations are, strictly speaking, lay and not ecclesiastical,
even though composed of ecclesiastical persons, and although they
in some things partake of the nature, privileges, and restrictions
of ecclesiastical bodies.

Having thus marshaled the several species of corporations, let
us next proceed to consider, 1. How corporations in general may
be created. 2. What are their powers, capacities, and incapacities.
3. How corporations are visited. And, 4. How they may be dis-
solved.

How Created.

1. The king’s consent is absolutely necessary to the erection of
any corporation, either impliedly or expressly given. The king’s
implied consent is to be found in corporations which exist by force
of the common law, to which our former kings are supposed to
have given their concurrence ; common law being nothing else but
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cusiom, arising from the universal agreement of the whole com-
munity. Of this sort are the king himself, all bishops, parsons,
vicars, church-wardens, and some others; who by common law
have ever been held, as far as our books can show us, to have been
corporations, virtute officii, and this incorporation is so inseparably
annexed to their offices, that we cannot frame a complete legal idea
of any of these persons, but we must also have an idea of a cor-
poration, capable to transmit his rights to his succesosrs at the
same time. Another method of implication, whereby the king’s
consent is presumed, is as to all corporations by prescription, such
as the city of London, and many others, which have existed as
corporations, time whereof the memory of man runneth not to the
contrary ; and therefore are looked upon in law to be well created.
For though the members thereof can show no legal charter of in-
corporation, yet in cases of such high antiquity the law presumes
there once was one, and that, by the variety of accidents which a
length of time may produce, the charter is lost or destroyed. The
methods by which the king’s consent is expressly given are either
by act of parliament or charter. By act of parliament, of which
the royal assent is a necessary ingredient, corporations may un-
doubtedly be created.

All the other methods, therefore, whereby corporations exist,
by common law, by prescription, and by act of parliament, are of
the most part reducible to this of the king’s letters-patent, or char-
ter of incorporation. The king’s creation may be performed by the
words “creamus, erigimus, fundamus, incorporamus,” or the like.

The parliament, we observed, by its absolute and transcendent
authority, may perform this, or any other act whatsoever; and
actually did perform it to a great extent, by statute 39 Eliz. c. 5,
which incorporated all hospitals and houses of correction founded
by charitable persons, without further trouble: and the same has
been done in other cases of charitable foundations. But otherwise
it has not formerly been usual thus to intrench upon the preroga-
tive of the crown, and the king may prevent it when he pleases.
And in the particular instances before mentioned, it was done, as
Sir Edward Coke observes, to avoid the charges of incorporation
and licenses of mortmain in small benefactions, which in his days
were grown so great, that they discouraged many men from under-
taking these pious and charitable works.

The king, it is said, may grant to a subject the power of
erecting corporations, though the contrary was formerly held: that
is he may permit the subject to name the person and powers of the
corporation at his pleasure; but it is really the king that erects,
and the subject is but the instrument; for though none but the
king can make a corporation, yet qui facit per alium, facit per se.
In this manner the chancellor of the university of Oxford has



o8 OF CORPORATIONS. [Boox 1.

power by charter to erect corporations; and has actually often
exerted it, in the erection of several matriculated companies, now
subsisting, of tradesmen subservient to the students.

Name.

When a corporation is erected, a name must be given to it;
and by that name alone it must sue, and be sued, and do all legal
acts ; though a very minute variation therein is not material. Such
name is the very being of its constitution; and, though it is the
will of the king that erects the corporation, yet the name is the
knot of its combination, without which it could not perform its
corporate functions.

Incidents. -

II. After a corporation is so formed and named, it acquires
many powers, rights, capacities, and ircapacities, which we are
next to consider. Some of these are necessarily and inseparably
incident to every corporation; which incidents, as soon as a cor-
poration is duly erected, are tacitly annexed, of course. As 1. To
have perpetual succession. This is the very end of its incorpora-
tion; for there cannot be a succession forever without an incor-
poration: and therefore all aggregate corporations have a power
necessarily implied of electing members in the room of such as go
off. 2. To sue or be sued, implead or be impleaded, grant or
receive, by its corporate name, and do all other acts as natural
persons may. 3. To purchase lands, and hold them, for the bene-
fit of themselves and their successors; which two are consequen-
tial to the former. 4. To have a common seal. For a corporation,
being an invisible body, cannot manifest its intentions by any per-
sonal act or oral discourse: it therefore acts and speaks onfy by 1its
common seal. For though the particular members may express
their private consent to any acts, by words, or signing their
names, yet this does not bind the corporation: it is the fixing of
the seal, and that only, which unites the several assents of the
individuals who compose the community, and makes one joint
assent of the whole. 5. To make by-laws or private statutes for
the better government of the corporations which are binding upon
themselves, unless contrary to the laws of the land, and then they
are void. This is also included by law in the very act of incor-
poration: for as natural reason is given to the natural body for
the governing it, so by-laws or statutes are a sort of political rea-
son to govern the body politic. These five powers are inseparably
incident to every corporation, at least to every corporation aggre-
gate; for two of them, though they may be practiced, yet are very
unnecessary to a corporation sole, viz., to have a corporate seal to
testify his sole assent, and to make statutes for the regulation of
his own conduct.
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Privileges and Disabilities of Aggregate Corporations.

There are also certain privileges and disabilities that attend
an aggregate corporation, and are not applicable to such as are
sole ; the reason of them ceasing, and of course the law. It must
always appear by attorney, for it cannot appear in person, being.
as Sir Edward Coke says, invisible, and existing only in intend-
ment and consideration of law. It can neither maintain, nor be
made defendant to, an action of battery or such like personal in-
juries; for a corporation can neither beat, nor be beaten, in its
body politic. A corporation cannot commit treason, or felony, or
other crime, in its corporate capacity ; though its members may, in
their distinct individual capacities. Neither is it capable of suffer-
ing a traitor’s or felon’s punishment, for it is not liable to cor-
porate penalties, nor to attainder, forfeiture, or corruption of
blood. It cannot be executor or administrator, or perform any
personal duties; for it cannot take an oath for the due execution
of the office. It cannot be seised of lands to the use of another;
for such kind of confidence is foreign to the end of its institution.
Neither can it be committed to prison; for, its existence being
ideal,- no man can apprehend or arrest it.

There are also other incidents and powers which belong to
some sort of corporations, and not to others. An aggregate cor-
poration may take goods and chattels for the benefit of themselves
and their successors, but a sole corporation cannot; for such mov-
able property is liable to be lost or embezzled, and would raise a
multitude of disputes between the successor and executor, which
the law is careful to avoid. In ecclesiastical and eleemosynary
foundations, the king or the founder may give them rules, laws,
statutes, and ordinances, which they are bound to observe ; but cor-
porations merely lay, constituted for civil purposes, are subject to
no particular statutes; but to the common law, and to their own
by-laws, not contrary to the laws of the realm. Aggregate corpor-
ations also, that have by their constitutions a head, as a dean, war-
den, master, or the like, cannot do any acts during the vacancy of
the headship, except only appointing another; neither are they
then capable of receiving a grant, for such corporation is incom-
plete without a head. But there may be a corporation aggregate
constituted without a head. In aggregate corporations, also, the
act of the major part is esteemed the act of the whole. Any ma-
jority is sufficient to determine the act of the whole body.

We before observed, that it was incident to every corporation
to have a capacity to purchase lands for themselves and successors;
and this is regularly true at the common law. But they are ex-
cepted out of the statute of wills; so that no devise of lands to a
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corporation by will is good, except for charitable uses, by statute
43 Eliz. c. 4; which exception is again greatly narrowed by the
statute 9 Geo. II. ¢. 36. And also, by a great variety of statutes,
their privilege even of purchasing from any living grantor is much
abridged, so that now a corporation, either ecclesiastical or lay,
must have a license from the king to purchase, before they can
exert that capacity which is vested in them by the common law ;
nor is even this in all cases sufficient. These statutes are gener-
ally called the statutes of mortmain; all purchases made by cor-
porate bodies being said to be purchases in mortmain, in mortua
manu; for the reason of which appellation Sir Edward Coke
offers many conjectures, but there is one which seems more prob-
able than any that he has given us; viz., that these purchases being
usually made by ecclesiastical bodies, the members of which (be-
ing professed) were reckoned dead persons in law, land there-
fore holden by thém might with great propriety be said to be held
in mortug manu.

Duties of Corporations.

The general duties of all bodies politic, considered in their
corporate capacity, may, like those of natural persons, be reduced
to this single one, that of acting up to the end or design, what-
ever it be, for which they were created by their founder.

How Visited.

ITII. I proceed therefore next to inquire, how these corpora-
tions may be visited. For corporations, being composed of indi-
viduals, subject to human frailties, are liable, as well as private
persons, to deviate from the end of their institution. And for that
reason the law has provided proper persons to visit, inquire into,
and correct all i-regularities that arise in such corporations, either
sole or aggregate, and whether ecclesiastical, civil, or eleemosy-
nary. With regard to all ecclesiastical corporations, the ordinary
is their visitor, so constituted by the canon law, and from thence
derived to us. The pope formerly, and now the king, as supreme
ordinary, is the visitor of the archbishop or metropolitan; the met-
ropolitan has the charge and coercion of all his suffragan bishops,
and the bishops in their several dioceses are in ecclesiastical mat-
ters the visitors of all deans and chapters, of all parsons and vicars,
and of all other spiritual corporations. With respect to all lay
corporations, the founder, his heirs or assigns, are the visitors,
whether the foundation be civil or eleemosynary; for in a lay cor-
poration the ordinary neither can nor ought to visit.
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I know it is generally said, that civil corporations are subject
td no visitation, but merely to the common law of the land; and
this shall be presently explained. But first, as I have laid it down
as a rule that the founder, his heirs or assigns, are the visitors of
all lay corporations, let us inquire what is meant by the founder.
The founder of all corporations, in the strictest and original sense
is the king alone, for he only can incorporate a society; and in
civil incorporations, such as a mayor and commonalty, etc., where
there are no possessions or endowments given to the body, there
is nd other founder but the king; but in eleemosynary founda-
tions, such as colleges and hospitals, where there is an endowment
of lands, the law distinguishes, and makes two species of founda-
tion; the one fundatio incipiens, or the incorporation, in which
sense the king is the general founder of all colleges and hospitals ;
the other fundatio perficiens, or the dotation of it, in which sense
the first gift of the revenues is the foundation, and he who gives
them is in law the founder; and it is in this last sense that we gen-
erally call a man the founder of a college or hospital. But here the
king has his prerogative; for, if the king and a private man join
in endowing an eleemosynary foundation the king alone shall be
the founder of it. And, in general, the king being the sole founder
of all civil corporations, and the endower the perficient founder of
all eleemosynary ones, the right of visitation of the former results,
according to the rule laid down, to the king; and of the latter to
the patron or endower.

The king being thus constituted by law visitor of all civil
corporations, the law has also appointed the place wherein he shall
exercise this jurisdiction; which is the court of Kings Bench;
where and where only, all misbehaviours of this kind of corpora-
tions are inquired into and redressed, and all their controversies
decided. And this is what I understand to be the meaning of our
lawyers when they say that these civil corporations are liable to no
visitation ; that is, that the law having by immemorial usage ap-
pointed them to be visited and inspected by the king their founder,
in his majesty’s court of King’s Bench, according to the rules of
the common law, they ought not to be visited elsewhere, or by any
other authority.

As to eleemosynary corporations, by the dotation the founder
and his heirs are of common right the legal visitors, to see that
such property is rightly employed, as might otherwise have de-
scended to the visitor himself; but, if the founder has appointed
and assigned any other person to be visitor, then his assignee so
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appointed is invested with all the founder’s power, in cxclusion
of his heir. Eleemosynary corporations are chiefly hospitals, or
colleges in the universities. This right of lay patrons was indeed
abridged by statute 2 Hen. V. c. 1, which ordained, that the ordi-
nary should visit all hospitals founded by subjects; though the
king’s right was reserved, to visit by his commissioners such as
were of royal foundation. But the subject’s right was in part re-
stored by statute 14 Eliz. c. 5, which directs the bishop to visit such
hospitals only where no visitor is appointed by the founders
thereof ; and all the hospitals founded by virtue of the statute 39
Eliz. c. 5, are to be visited by such persons as shall be nominated
by the respective founders. But still, if the founder appoints no-
body, the bishop of the diocese must visit. |

Colleges in the universities (whatever the common law may
now, or might formerly, judge), were certainly considered by the
popish clergy, under whose direction they were, as ecclesiastical,
or at least as clerical, corporations; and therefore the right of
visitation was claimed by the ordinary of the diocese.

But whatever might be formerly the opinion of the clergy, it
is now held as established common law, that colleges are lay cor-
porations, though sometimes totally composed of ecclesiastical per-
sons ; and that the right of visitation does not arise from any prin-
ciples of the canon law, but of necessity was created by the com-
mon law. And yet the power and jurisdiction of visitors in col-
leges was left so much in the dark at common law, that the whole
doctrine was very unsettled till the famous case of Phillips and
Bury. In this the main question was, whether the sentence of the
bishop of Exeter, who, as a visitor, had deprived Doctor Bury, the
rector of Exeter College, could be examined and redressed by the
court of King's Bench. And the three puisne judges were of opin-
ion that it might be reviewed, for that the visitor’s jurisdiction
could not exclude the common law; and accordingly judgment
was given in that court. But the lord chief justice Holt was of a
contrary opinion; and held, that by the common law the office of
visitor is to judge according to the statutes of the college, and to
expel and deprive upon just occasions, and to hear all appeals of
course ; and that from him, and him only the party grieved ought
to have redress ; the founder having reposed in him so entire a con-
fidence, that he will administer justice impartially, that his deter-
minations are final, and examinable in no other court whatsoever.
And upon this a writ of error being brought into the house of

lords, they concurred in Sir John Holt’s opinion, and reversed the
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judgment of the court of King’s Bench. Towhich leading case
all subsequent determinations have been conformable. But where
the visitor is under a temporary disability, there the court of
King’s Bench will interpose to prevent a defect of justice. Also it
is said, that if a founder of an eleemosynary foundation appoints
a visitor, and limits his jurisdiction by rules and statutes, if the
visitor in his sentence exceeds those rules, an action lies against
him; but it is otherwise where he mistakes in a thing within his
power.

How Dissolved.

IV. We come now, in the last place, to consider how corpor-
ations may be dissolved. Any particular member may be disfran-
chised, or lose his place in the corporation, by acting contrary to
the laws of the society, or the laws of the land; or he may resign
it by his own voluntary act. But the body politic may also itself
be dissolved in several ways, which dissolution is the civil death
of the corporation; and in this case their lands and tenements shall
revert to the person or his heirs, who granted them to the corpor-
ation; for the law doth annex a condition to every such grant, that,
if the corporation be dissolved, the grantor shall have the lands
again, because the cause of the grant faileth. The grant is, indeed,
only during the life of the corporation; which may endure for-
ever; but when that life is determined by the dissolution of the
body politic, the grantor takes it back by reversion, as in the case
of every other grant for life. The debts of a corporation, either
to or from it, are totally extinguished by its dissolution; so that
the members thereof cannot recover, or be charged with them, in
their natural capacities.

A corporation may be dissolved, 1. By act of parliament,
which is boundless in its operations. 2. By the natural death of all
its members, in case of an aggregate corporation. 3. By surrender
of its franchises into the hands of the king, which is a kind of sui-
cide. 4. By forfeiture of its charter, through negligence or ibuse
of its franchises; in which case the law judges that the body politic
has broken the condition upon which it was incorporated, and
thereupon the incorporation is void. And the regular course is to
bring an information in nature of a writ of quo warranto, to in-
quire by what warrant the members now exercise their corporate
power, having forfeited it by such and such proceedings.

THE END OF BOOK THE FIRST.
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BOOK THE SECOND. |
OF THE RIGHTS OF THINGS.

Chapter 1.

OF PROPERTY IN GENERAL.
1-16.

Object of the Book.

The former book of these commentaries having treated at
large of the jura personarum, or such rights and duties as are
annexed to the persons of men, the objects of our inquiry in this
second book will be.the jura rerum, or those rights which a man
may acquire in and to such external things as are unconnected
with his person. These are what the writers in natural law style
the rights of dominion or property, concerning the nature and
original of which I shall first premise a few observations, before
I proceed to distribute and consider its several objects.

Origin of Right of Property.

There is nothing which so generally strikes the imagination,
and engages the affections of mankind, as the right of property:
or that sole and despotic dominion which one man claims and ex-
ercises over the external things of the world, in total exclusion
of the right of any other individual in the universe. And yet
there are very few that will give themselves the trouble to con-
sider the original and foundation of this right.

The chapter treats of the nature and origin of the rights of property.
The only true and solid foundation of man’s dominion over external things
is the gift of the Creator to him in the beginning. At first all was in com-
mon and every one took from the public stock to his own use such things
as his immediate necessities required. This community of goods was ever
applicable to the substance cf things but not to their use. Use gave
transient property, the right of property lasting only so long as the act of
possession.

With the increase of the race, the conception of more permanent
dominion became necessary, and property was soon established in every
man’s house and home-stall. Movables were first appropriated before the
soil itself, then came property in flocks and herds, hence arose the right to
certain tracts for pasture, to certain wells, etc.
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The earth becoming more populous agriculture grew up, and with it
fixed rights in soil. Necessity begat property, and to insure property
recourse was had to civil society. Mutual convenience introduced com-
mercial traffic and the transfer of property by sale, grant or conveyance.
The right of inheritance or descent seems to have been allowed much
earlier than the right of devising by testament. .

Origin of Wills.

While property continued only for life, testaments were use-
less and unknown ; and when it became inheritable, the inheritance
was long indefeasible, and the children or heirs at law were inca-
pable of exclusion by will; till at length it was found, that so strict
a rule of inheritance made heirs disobedient and headstrong, de-
frauded creditors of their just debts, and prevented many provi-
dent fathers from dividing or charging their estates as the exi-
gence of their families required. This introduced pretty generally
the right of disposing of one’s property, or a part of it, by testa-
ment; that is, by written or oral instructions properly witnessed
and authenticated, according to the pleasure of the deceased, which
we therefore emphatically style his will. This was established in
some countries much later than in others. With us in England,
till modern times, a man could only dispose of one-third of his
movables from his wife and children; and, in general, no will was
permitted of lands till the reign of Henry VIII.; and then only
for a certain portion; for it was not till after the Restoration
that the power of devising real property became so universal as
at present.

Wills, therefore, and testaments, rights of inheritance and
successions, are all of them creatures of the civil or municipal
laws, and accordingly are in all respects regulated by them. In
personal estates the father may succeed to his children; in landed
property he never can be their immediate heir, by any the remotest
possibility ; in general only the eldest son, in some places only the
youngest, in others all the sons together, have a right to succeed to
the inheritance; in real estates males are preferred to females, and
the eldest male will usually exclude the rest; in the division of
personal estates, the females of equal degree are admitted together
with the males, and no right of primogeniture is allowed.

Property Remaining in Common,

There are some few things, which notwithstanding the gen-
eral introduction*and continuance of property, must still unavoid-
ably remain in common; being such wherein nothing but an usu-
fructuary property is capable of being had ; and therefore they still
belong to the first occupant, during the time he holds possession
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of them, and no longer. Such (among others) are the elements
of light, air, and water, which 2 man may occupy by means of his
windows, his gardens, his mills, and other conveniences; such also
are the generality of those animals which are said to be ferae nat-
urae, or of a wild and untamable disposition ; which any man may
seize upon and keep for his own use and pleasure. All these
things so long as they remain in possession, every man has a
right to enjoy without disturbance; but if once they escape from
his custody, or he voluntarily abandons the use of them, they
return to the common stock, and any man else has an equal right
to seize and enjoy them afterwards.

Again: there are other things in which a permanent prop-
erty may subsist, not only as to the temporary use, but also the
solid substance ; and which yet would be frequently found without
a proprietor, had not the wisdom of the law provided a remedy to
obviate this inconvenience. Such are forests and other waste
grounds, which were omitted to be appropriated in the general dis- .
tribution of lands; such also are wrecks, estrays, and that species
of wild animals which the arbitrary constitutions of positive law
have distinguished from the rest by the well-known appellation of
game. With regard to these and some others, as disturbances and
quarrels would frequently arise among individuals, contending
about the acquisition of this species of property by first occupancw,
the law has therefore wisely cut up the root of dissension, by vest-
ing the things themselves in the sovereign of the state, or else in
his representatives appointed and authorized by him, being usually
the lords of manors. And thus the legislature of England has
universally promoted the grand ends of civil society, the peace
and security of individuals, by steadily pursuing that wise and

orderly maxim, of assigning to every thing capable of ownership a
legal and determinate owner.

Chapter II.

OF REAL PROPERTY; AND, FIRST, OF CORPOREAL
HEREDITAMENTS.
16-19.

The objects of dominion or property are things, as contra-
distinguished from persons: and things are by the law of Eng-
land distributed into two kinds; things real and things personal.
Things real are such as are permanent, fixed and immovable,
which cannot be carried out of their place; as lands and tene-
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ments; things personal are goods, money, and all other movables;
which may attend the owner’s person wherever he thinks proper
to go.

In treating of things real, let us consider, first, their several
sorts or kinds; secondly, the tenures by which they may be holden;
thirdly, the estates which may be had in them; and, fourthly, the
title to them, and the manner of acquiring and losing it.

Lands, Tenements and Hereditaments,

First, with regard to their several sorts or kinds, things real
are usually said to consist in lands, tenements or hereditaments.
Land comprehends all things of a permanent, substantial nature;
being a word of a very extensive signification, as will presently ap-
pear more at large. Tenement is a word of still greater extent,
and thongh in its vulgar acceptation it is only applied to houses
and other buildings, yet, in its original, proper and legal sense, it
signifies everything that may be holden, provided it be of a per-
manent nature; whether it be of a substantial and sensible, or of
an unsubstantial ideal kind. Thus liberum tenementum, frank-
tenement, or freehold, is applicable not only to lands and other
solid objects, but also to offices, rents, commons, and the like;
and, as lands and houses are tenements, so is an advowson a ten-
ment ; and a franchise, an office, a right of common, a peerage, or
other property of the like unsubstantial kind, are all of them,
legally speaking, tenements. But an hereditament, says Sir Ed-
ward Coke, is by much the largest and most comprehensive ex-
pression; for it includes not only lands and tenements, but what-
soever may be inherited, be it corporeal or incorporeal, real, per-
sonal, or mixed. Thus an heirloom, or implement of furniture
which by custom descends to the heir together with a house, is
neither land, nor tenement, but a mere movable; yet being inher-
itable is comprised under the general word hereditament ; and so a
condition, the benefit of which may descend to a man from his
ancestor, is also an hereditament.

Hereditaments—Corporeal and Incorporeal

Hereditaments then, to use the largest expression, are of two
kinds, corporeal and incorporeal. Corporeal consist of such as
affect the senses; such as may be seen and handled by the body;
incorporeal are not the object of sensation, can neither be seen nor
handled, are creatures of the mind, and exist only in contemplation.
Land—Its Meaning in Law.

Corporeal hereditaments consist wholly of substantial and
permanent objects; all of which may be comprehended under the
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general denomination of land only. For land, says Sir Edward
Coke, comprehendeth, in its legal signification, any ground, soil,
or earth whatsoever; as arable meadows, pastures, woods, moors,
waters, marshes, furzes, and heath. It legally includeth also all
castles, houses, and other buildings; for they consist, saith he, of
two things ; land which is the foundation, and structure thereupon;
so that if I convey the land or ground, the structure or building
passeth therewith. It is observable that water is here mentioned
as a species of land, which may seem a kind of solecism; but such
is the language of the law ; and therefore I cannot bring an action
to recover possession of a pool or other piece of water by the name
of water only; either by calculating its capacity, as, for so many
cubical yards; or by superficial measure, for twenty acres of
water ; or by general description, as for a pond, a water course, or
rivulet; but I must bring my action for the land that lies at the
bottom, and must cail it twenty acres of land covered with water.
For water is a movable, wandering thing, and must of necessity
continue common by the law of nature; so that I can only have
a terhporary, transient, usufructuary property therein; wherefore,
if a body of water runs out of my pond into another man’s I have
no right to reclaim it. But the land which that water covers is
permanent, fixed, and immovable; and therefore in this I may

have a certain substantial property; of which the law will take
notice, and not of the other.

Land hath also, in its legal signification, an indefinite extent,
upwards as well as downwards. Cujus est solum, ejus est usque
ad coelum, is the maxim of the law, upwards; therefore no man
may erect any building, or the like, to overhang another’s land;
and downwards, whatever is in a direct line, between the surface
of any land and the center of the earth, belongs to the owner of
the surface; as is every day’s experience in the mining countries,
So that the word “land” includes not only the face of the earth,
but everything under it, or over it. And therefore if a man grants
all his lands, he grants thereby all his mines of metal and other
fossils, his woods, his waters, and his houses, as well as his fields
and meadows. Not but the particular names of the things are
equally sufficient to pass them; except in the instance of water;
by a grant of which, nothing passes but a right of fishing ; but the
capital distinction is this, that by the name of a castle, messuage,
toft, croft, or the like, nothing else will pass, except what falls
with the utmost propriety under the term made use of ; but by the
name of land, which is nomen generalissimum, everything terres-
trial will pass.



110 OF INCORPOREAL HEREDITAMENTS. [Boox 1.

SYNOPSIS OF CHAPTER III.

( . A dant.
1. Advowsons { T fippen
2. In gross.
2. Tithes.
1. Of pasture.
2. Of piscary.
3. Commons P 4
3. Of turbary.

4. Of estovers.
Ways.
Offices.
Dignities.
Franchises.
Corodies.
Annuities,

Incorporeal Hereditaments <

© ® w9
L Al

1. Rent service.
r0. Rents 1 3. Rent charge.

3. Rent seck.

Chapter III.
OF INCORPOREAL HEREDITAMENTS.

19-44.
Definition and Divisions. N

An incorporeal hereditament is a right issuing out of a thing
corporate (whether real or personal) or concerning, or annexed
to, or exercisable within, the same. It is not the thing corporate
itself, which may consist in lands, houses, jewels, or the like; but
something collateral thereto, as a rent issuing out of those lands
or houses, or an office relating to those jewels.

In short, corporeal hereditaments are the substance which
may be always seen, always handled; incorporeal hereditaments
are but a sort of accidents, which inhere in and are supported by
that substance, and may belong or not belong to it without any
visible alteration therein. Their existence is merely in idea and
abstracted contemplation, though their effects and profits may be
frequently objects of our bodily senses. And, indeed, if we would
fix a clear notion of an incorporeal hereditament, we must be care-
ful not to confound together the profits produced and the thing
or hereditament which produces them.

Incorporeal hereditaments are principally of ten sorts ; advow-
sons, tithes, commons, ways, offices, dignities, franchises, corodies
or pensions, annuities, and rents.
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Advowsons.

1. Advowson is the right of presentation to a church, or
ecclesiastical benefice. Advowson, advocaiio, signifies the taking
into protection; and therefore is synonymous with patronage, and
he who has the right of advowson is called the patron of the
church. For, when lords of manors first built churches on their
own demesnes, and appointed the tithes of those manors to be paid
to the officiating ministers, which before were given to the clergy
in common (from whence, as was formerly mentioned, arose the
division of parishes), the lord, who thus built a church, and en-
dowed it with glebe or land, had of common right a power an-
nexed of nominating such minister as he pleased (provided he
were canonically qualified) to officiate in that church, of which he
was the founder, endower, maintainer, or, in one word, the patron.

This instance of an advowson will completely illustrate the
nature of an incorporeal hereditament. It is not itself the bodily
possession of the church and its appendages; but it is a right to
give some other man a title to such bodily possessions.

Advowsons are either advowsons appendant, or advowsons i
gross. Lords of manors being originally the only founders, and
of course the only patrons, of churches, the right of patronage or
presentation, so long as it continues annexed to the possession of
the manor, as some have done from the foundation of the church
to this day, is called an advowson appendant; and it will pass, or
be conveyed, together with the manor, as incident and appendant
thereto, by a grant of the manor only, without adding any other
words. But where the property of the advowson has been once
separated from the property of the manor by legal conveyance, it
18 called an advowson in gross, or at large, and never can be ap-.
pendant any more; but it is for the future annexed to the person of
its owner, and not to his manor or lands.

Advowsons are also either presentative, collative, or donative;
an advowson presentative is where the patron hath a right of pre-
sentation to the bishop or ordinary, and moreover to demand of
him to institute his clerk, if he finds him canonically qualified ; and
this is the most usual advowson. An advowson collative is where
the bishop and patron are one and the same person; in which case
the bishop cannot present to himself ; but he does, by the one act of
collation, or conferring the benefice, the whole that is done in
common cases, by both presentation and institution. An advow-
son donative is when the king, or any subject by his license, doth
found a church or chapel, and ordains that it shall be merely in
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the gift or dispesal of the patron; subject to his visitation only,
and not to that of the ordinary; and vested absolutely in the clerk
by the patron’s deed of donation, without presentation, institution,
or induction.

Tithes.

II. A second species of incorporeal hereditaments is that of
tithes ; which are defined to be the tenth part of the increase, yearly
arising and renewing from the profits of lands, the stock upon
lands, and the personal industry of the inhabitants; the first spe-
cies being usually called predial, as of corn, grass, hops, and wood ;
the second mizxed, as of wool, milk, pigs, etc., consisting of natural
products, but nurtured and preserved in part by the care of man;
and of these the tenth must be paid in gross; the third personal, as
of manual occupations, trades, fisheries, and the like; and of these

only the tenth part of the clear gains and profits is due.

The author proceeds to describe the things for which tithes are to be
paid, the origin of the right of tithes, in whom the right at present subsists,
and who may be discharged either totally or in part from paying them.

Common.

III. Common, or right of common, appears from its very
definition to be an incorporeal hereditament; being a profit which
a man hath in the land of another; as to feed his beasts, to catch
fish, to dig turf, to cut wood or the like. And hence common is
chiefly of four sorts; common of pasture, of piscary, of turbary,
and of estovers.

1. Common of pasture is a right of feeding one’s beasts on
another’s land; for in those waste grounds, which are usually
called commons, the property of the soil is generally in the lord
of the manor; as in common fields it is in the particular tenants.
This kind of common is either appendant, appurtenant, because of
vicinage, or in gross. ’

Common appendant is a right, belonging to the owners or
occupiers of arable land, to put commonable beasts upon the
lord’s waste, and upon the lands of other persons within the same
manor. Commonable beasts are either beasts of the plough, or
such as manure the ground. Common appurtenant ariseth from
no connection of tenure, nor from any absolute necessity ; but may
be annexed to lands in cther lordships, or extend to other beasts,
besides such as are generally commonable; as hogs, goats, or the
like, which neither plow nor manure the ground. This can only
_ be claimed by immemorial usage and prescription, which the law
esteems sufficient proof of a special grant or agreement for this
purpose. Common because of vicinage, or neighbourhood, is
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where the inhabitants of two townships, which lie contiguous to
each other, have usually intercommoned with one another; the
beasts of the one straying mutually into the other’s fields, without
any molestation from either. Common in gross, or at large, is
such as is neither appendant nor appurtenant to land, but is an-
nexed to a man’s person; being granted to him and his heirs by
deed ; or it may be claimed by prescriptive right, as by a parson of
a church, or the like corporation sole. This is a separate inher-
itance, entirely distinct from any landed property, and may be
vested in one who has not a foot of ground in the manor.

The interest of the lord and commoner, in the common, are
looked upon in law as mutual. They may both bring actions for
damage done, either against strangers, or each other; the lord for
the public injury, and each commoner for his private damage.

2, 3. Common of piscary is a liberty of fishing in another
man’s water; as common of turbary is a liberty of digging turf
upon another’s ground. There is also a common in digging for
coals, minerals, stones, and the like.

4. Common of estovers or estouviers, that is necessaries (from
estoffer, to furnish) is a liberty of taking necessary wood, for the
use of furniture of a house or farm, from off another’s estate. The
Saxon word bote is used by us as synonymous to the French esto-
vers; and therefore housebote is a sufficient allowance of wood,
to repair, or to burn in, the house ; which latter is sometimes called
fire-bote; plough-bote and cart-bote are wood to be employed in
making and repairing all instruments of husbandry ; and hay-bote,
or hedge-bote, is wood for repairing of hays, hedges, or fences.
These botes or estovers must be reasonable ones; and such any
tenant or lessee may take off the land let or demised to him, with-
out waiting for any leave, assignment, or appointment of the les-
sor, unless he be restrained by special covenant to the contrary.

Ways.

IV. A fourth species of incorporeal hereditament is that of
7ays, or the right of going over another man's ground. This may
be grounded on special permission ; as when the owner of the land
grants to another the liberty of passing over his grounds, to go to
church, to market or the like, in which case the gift or grant is
particular and confined to the grantee alone; it dies with the per-
son; and, if the grantee leaves the country, he cannot assign over
his right to another; nor can he justify taking another person in
his company. A way may also be by prescription; as if all the in-
habitants of such a hamlet, or all the owners and occupiers of such
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a farm, have immemorially used to cross such a ground for such
a particular purpose; for this immemorial usage supposes an orig-
inal grant whereby a right of way thus appurtenant to land or
houses may clearly be created. A right of way may also arise by
act and operation of law; for, if a man grants me a piece of
ground in the middle of his field, he at the same time tacitly and
impliedly gives me a way to come to it; and I may cross his land
for that purpose without trespass. For when the law doth give
anything to one, it giveth impliedly whatsoever is necessary for
enjoying the same. By the law of the twelve tables at Rome,
where a man had the right of way over another’s land, and the
road was out of repair, he who had the right of way might go
over any part of the land he pleased; which was the established
rule in public as well as private ways, and the law of England, in
both cases, seems to correspond with Roman.

Offices.

V. Offices, which are a right to exercise a public or private
employment, and to take the fees and emoluments thereunto be-
longing, are also incorporeal hereditaments; whether public, as
those of magistrates, or private, as of bailiffs, receivers, and the
like. For a man may have an estate in them, either to him and his
heirs, or for life, or for a term of years, or during pleasure only.
Dignities.

VI. Dignities bear a near relation to offices.

Franchises.

VII. Franchises are a seventh species. Franchise and lib-
erty are used as synonymous terms; and their definition is a royal
privilege, or branch of the king’s prerogative, subsisting in the
hands of a subject. Being therefore derived from the crown, they
must arise from the king’s grant; or in some cases may be held
by prescription, which, as has been frequently said, presupposes a
grant. The kinds of them are various and almost infinite.

To be a county palatine is a franchise, vested in a number of
persons. It is likewise a franchise for a number of persons to be
incorporated, and subsist as a body politic; with a power to main-
tain perpetual succession, and do other corporate acts: and each
individual member of such corporation is also said to have a fran-
chise or freedom. Other franchises are, to have a fair or market;
with the right of taking toll, either there or at any other public
places, as at bridges, wharfs, or the like; which tolls must have a
reasonable cause of commencement (as in consideration of repairs,
or the like), else the franchise is illegal and void; or, to have a
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forest chase, park, warren, or fishery, endowed with privileges of
royalty.
Corodies.

VIII. Corodies are a right of sustenance, or to receive cer-
tain allotments of victual and provision for one’s maintenance. In
lieu of which (especially when due from ecclesiastical persons) a
pension or sum of money is sometimes substituted. And these
may be reckoned another species of incorporeal hereditaments;
though not chargeable on or issuing from, any corporeal inheri-
tance but only charged on the person of the owner in respect of
such his inheritance. To these may be added,

Annuities. :

IX. Annuities are much of the same nature; only that these
arise from temnporal, as the former from spiritual persons. An
annuity is a thing very distinct from a rent-charge; with which it
is frequently confounded: a rent-charge being a burden imposed
upon, and issuing out of, lands, whereas an annuity is a yearly
sum chargeable only upon the persom of the grantor. Therefore
if a man by deed grant to another the sum of 20l. per annum with-
out expressing out of what lands it shall issue, no land at all shall
be chargeable with it; but it is a mere personal annuity; which is
of so little account in law, that if granted to an eleemosynary cor-
poration, it is not within the statutes of mortmain; and yet a man
may have a real estate in it, though his security is merely personal.

Rents.

X. Rents are the last species of incorporeal hereditaments.
The word rent or render, reditus, signifies a compensation or re-
turn, it being in the nature of an acknowledgment given for the
possession of some corporeal inheritance. It is defined to be a
certain profit issuing yearly out of lands and tenements corporeal.
It must be a profit; yet there is no occasion for it to be, as it usu-
ally is a sum of money; for spurs, capons, horses, corn and other
matters may be rendered, and frequently are rendered by way of
rent. It may also consist in services or manual operations; as to
plow so many acres of ground, to attend the king or the lord to the
wars, and the like; which services, in the eye of the law, are
profits. This profit must also be certain; or that which may be
reduced to a certainty by either party. It must also issue yearly,
though there is no occasion for it to issue every successive year;
but it may be reserved every second, third or fourth year;
yet, as it is to be produced out of the profits of lands and tene-
ments, as a recompense for being permitted to hold or enjoy them,
it ought to be reserved yearly, because those profits do annually
arise and are annually renewed. It must issue out of the thing
granted, and not be part of the land or thing itself; wherein it dif-
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fers from an exception in the grant, which is always of part of the
thing granted. It must, lastly issue out of lands aend tenements cor-
poreal; that is, from some inheritance whereunto the owner or
grantee of the rent may have recourse to distrein. Therefore a rent
cannot be reserved out of an advowson, a common, an office, a
franchise, or the like. But a grant of such annuity or sum may
operate as a personal contract and oblige the grantor to pay the
money reserved, or subject him to an action of debt; though it
doth not affect the inheritance, and is no legal rent in contempla-
tion of law.

Rent Service.

* There are at common law three manner of rents: rent-service,
rent-charge, and rent-seck. Rent-service is so called because it
hath some. corporal service incident to it, as at the least fealty or
the feodal oath of fidelity. For, if a tenant holds his land by fealty,
and ten shillings rent, or by the service of plowing the lord’s land,
and five shillings rent, these pecuniary rents, being connected with

personal service, are therefore called rent-service. And for these,

in case they be behind or arrere, at the day appointed, the lord
may distrein of common right, without reserving any special
power of distress; provided he hath in himself the reversion, or
future estate of the lands and tenements, after the lease or partic-
ular estate of the lessee or grantee is expired. A reni-charge is
where the owner of the rent hath no future interest, or reversion
expectant in the land; as where a man by deed maketh over to
others his whole estate in fee-simple, with a certain rent payable
thereout, and adds to.the deed a covenant or clause of distress,
that if the rent be arrere, or behind, it shall be lawful to distrein
for the same. In this case the land is liable to the distress, not of
common right, but by virtue of the clause in the deed; and there-
fore it is called rent-charge, because in this manner the land is
charged with a distress for the payment of it. Rent-seck, reditus
siccus, or barren rent, is in effect, nothing more than a rent re-
served by deed, but without any clause of distress.

There are also other species of rents, which are reducible to
these three. Rents of assize are the certain established remts of
the freeholders and ancient copyholders of a manor, which cannot
be departed from or varied. Those of the freeholders are fre-
quently called chief-rents, reditus capitales; and both sorts are in-
differently denominated quit rents, quieti reditus, because thereby
the tenant goes quit and free of all other services.

When these payments were reserved in silver or white money,
they were anciently called white-rents, blanch-farms, reditus albi,
in contradistinction to rents reserved in work, grain, or baser
money, which were called reditus nigri, or black mail. Rack-rent
is only a rent of the full value of the tenement, or near it. A fee-
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farm rent is a rent charge issuing out of an estate in fee, of at
least one-fourth of the value of the lands, at the time of its reser-
vation; for a grant of lands, reserving so considerable a rent, is
indeed only letting lands to farm in fee-simple instead of the usual
methods for life or years.

These are the general divisions of rents; but the difference
between them (in respect to the remedy for recovering them) is
now totally abolished; and all persons may have the like remedy
by distress for rent-seck, rents of assize, and chief rents, as in case
of rents reserved upon lease.

Rent is regularly due and payable upon the land from whence
it issues, if no particular place is mentioned in the reservation: but
in case of the king, the payment must be either to his officers at
the exchequer, or to his receiver in the country. And strictly the
rent is demandable and payable before the time of sunset of the
day whereon it is reserved ; though perhaps not absolutely due till
midnight.

Chapter IV.
OF THE FEODAL SYSTEM.

44-59.

It is impossible to understand, with any degree of accuracy,
either the civil constitution of this kingdom, or the laws which
regulate its landed property, without some general acquaintance
with the nature and doctrine of feuds, or the feodal law, a system
80 universally received throughout Europe upwards of twelve
centuries ago, that Sir- Henry Spelman does not scruple to call it
the law of nations in our western world.

Its Origin.

The constitution of feuds had its original from the military
policy of the northern or Celtic nations, the Goths, the Huns, the
Franks, the Vandals, and the Lombards, who, all migrating from
the same officina gentium, as Craig very justly entitled it, poured
themselves in vast quantities into all the regions of Europe, at the
declension of the Roman empire. It was brought by them from
their own countries, and continued in their respective colonies, as
the most likely means to secure their new acquisitions; and to that
end, large districts or parcels of land were allotted by the con-
quering general to the superior officers of the army, and by them
dealt out again in smaller parcel§ or allotments to the inferior offi-
cers and most deserving soldiers. These allotments were called
feoda, feuds, fiefs, or fees; which last appellation in the northern
language signifies a conditional stipend or reward. Rewards or
stipends they evidently were; and the condition annexed to them
was that the possessor should do service faithfuily, both at home
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and in the wars, to him by whom they were given ; for which pur-
pose he took the juramentum fidelitatis, or oath of fealty: and in
case of the breach of this condition and oath, by not performing
the stipulated service, or by deserting the lord in battle, the lands
were again to revert to him who granted them.

Allotments, thus acquired, naturally engaged such as accepted
them to defend them; and, as they all sprang from the same right
of conquest, no part could subsist independent of the whole;
wherefore all givers as well as receivers were mutually bound to
defend each other’s possessions. But, as that could not effectually
be done in a tumultuous irregular way, government and to that
purpose, subordination, was necessary. Every receiver of lands,
or feudatory, was therefore bound, when called upon by his bene-
factor, or immediate lord of his feud or fee, to do all in his powert
to defend him. Such benefactor or lord was likewise subordinate
to, and under the command of, his immediate benefactor or supe-
rior; and so upwards to the prince or general himself: and the
several lords were also reciprocally bound, in their respective grad-
ations, to protect the possessions they had given. Thus feodal
connection was established, a proper military subjection was natu-
tally introduced, and an army of feudatories was always ready
enlisted, and mutually prepared to muster, not only in defense of
each man’s own several property, but also defense of the whole.
and of every part of this their newly acquired country; the pro-
duce of which constitution was soon sufficiently visible ih the
strength and spirit with which they maintained their conquests.

Its Growth on the Continent.

Scarce had these northern conquerors established themselves
in their new dominions, when the wisdom of their constitutions, as
well as their personal valour, alarmed all the princes of Europe,
that is, of those countries which had formerly been Roman prov-
inces, but had revolted, or were deserted by their old masters, in
the general wreck of the empire. Wherefore most, if not all, of
them thought it necessary to enter into the same or a similar plan
of policy. For whereas, before. the possessions of their subjects
were perfectly allodial (that is, wholly independent, and held of
no superior at all), now they parcelled out their royal territories,
or persuaded their subjects to surrender up and retake their own
landed property, under the like feodal obligations of military
fealty. And thus, in the compass of a very few years, the feodal
constitution, or the doctrine of tenure, extended itself over all the
western world. Which alteration of landed property, in so very
material a point, necessarily drew after it an alteration of laws
and customs: so that the feodal laws soon drove out the Roman,
which had hitherto so universally obtained but now became for
many centuries lost and forgotten.
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The System in England.

But this feodal policy, which was thus by degrees established
over all the continent of Europe, seems not to have been received
in this part of our island, at least not universally, and as a part of
the national constitution, till the reign of William the Norman.

Its establishment under the Normans was gradual. It grew up as the
best way to put the country on 3 military footing.

The new policy was not imposed by King William, but seems to have
been nationally and freely adopted by the general assembly of the whole
realm. In the same year with the completion of the great survey called
domesday-book all the principal landholders submitted their lands to the
yoke of military tenure, became the king’s vassals, and did homage and
fealty to his person

The sons of William the Conqueror kept up with a hxgh hand all the
rigors of the feodal system; but their successor, Henry I, promised to
restore the laws of King Edward the Confessor—/the ancient Saxon system,
but he still reserved the fiction of feodal tenure, and afterwards the griev-
ances of the system were revived until the reign of King John, when the
barons arose in arms and wrested from him the great charter,

Having given this short history of their rise and progress, we
will next consider the nature, doctrine, and principal laws of
feuds; wherein we shall evidently trace the groundwork of many
parts of our public polity, and also the original of such of our own
tenures as were either abolished in the last century, or still remain
in force.

The Fundamental Maxim.

The grand and fundamental maxim of all feodal tenure is
this: that all lands were originally granted out by the sovereign,
and are therefore holden either mediately, or immediately, of the
crown. The grantor was called the proprietor or lord: being he
who retained the dominion or ultimate property of the feud or fee;
and the grantee. who had only the use and possession, according
to the terms of the grant, was styled the feudatory, or wassal,
which was only another name for the tenant, or holder of the
lands ; though on account of the prejudices which we have justly
conceived against the doctrines that were afterwards grafted on
this system, we now use the word wassal opprobriously, as synony-
mous to slave or bondman. The manner of the grant was by
words of gratuitous and pure donation, dedi et concessi; which are
still the operative words in our modern infeodations or deeds of
feoffment. This was perfected by the ceremony of corporal in-
vestiture, or open and notorious defivery of possession in the pres-
ence of the other vassals, which perpetuated among them the era
of the new acquisition, at a time when the art of writing was very
little known: and therefore the evidence of property was reposed
in the memory of the neighborhood; who, in case of a disputed
title, were afterwards called upon to decide the difference, not only
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according to external proofs, adduced by the parties litigant, but
also by the internal testimony of their own private knowledge.

Besides an oath of fealty, or profession of faith to the lord,
which was the parent of our oath of allegiance, the vassal or ten-
ant upon investiture did usually homage to his lord; openly and
humbly kneeling, being ungirt, uncovered, and holdmg up his
hands both together between those of the lord who sate before
him ; and there professing that “he did become his man, from that
day 'forth of life and limb and earthly honor;” and then he re-
ceived a kiss from his lord. Which ceremony was denominated
homagium, or manhood, by the feudists, from the stated form of
words, devenio vester homo.

The Service of the Tenant.

When the tenant had thus professed himself to be the man ot
his superior or lord, the next consideration was concerning the
service which, as such, he was bound to render, in recompense for
the land he held. This, in pure, proper and original feuds, was
only twofold ; to follow, or do suit to, the lord in his courts in time
of peace; and in his armies or warlike retinue, when necessity
called him to the field. The lord was, in early times, the legislator
and judge over all his feudatories: and therefore the vassals of the
inferior lords were bound by their fealty to attend their domestic
court barons (which were instituted in every manor or barony for
doing speedy and effectual justice to all the tenants), in order as
well to answer such complaints as might be alleged against them-
selves as to form a jury or homage for the trial of their fellow-
tenants: and upon this account, in all the feudal institutions both
here and on the continent, they are distinguished by the appellation
of the peers of the court; pares curiis, or pares curiage. In like
manner the barens themselves, or lords of inferior districts were
denominated peers of the king’s court, and were bound to attend
him upon summons, to hear causes of greater consequence in the
king’s presence and under the direction of his grand justiciary;
till in many countries the power of that officer was broken and dis-
tributed into other courts of judicature, the peers of the king’s
court still reserving to themselves (in almost every feudal govern-
ment) the right of appeal from those subordinate courts in the last
resort. The military branch of service consisted in attending the
lord to the wars, if called upon, with such a retinue, and for such
a number of days, as were stipulated at the first donation, in pro-
portion to the quantity of the land.

The Qualities of the Feud.

At the first introduction of feuds, as they were gratuitous, so
also they were precarious, and held at the will of the lord, who
was then the sole judge whether his vassal performed his services
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faithfully. Then they became certain for one or more years. But,
when the general migration was pretty well over, and a peaceable
possession of the new acquired settlements had introduced new
customs and manners, when the fertility of the soil had encour-
aged the study of husbandry, and an affection for the spots they
had cultivated began naturally to arise in the tillers; a more per-
manent degree of property was introduced, and feuds began now
to be granted for the life of the feudatory. But still feuds were
not yet hereditary; though frequently granted, by the favor of the
lord, to the children of the former possessor; till in process of time
it became unusual, and was therefore thought hard, to reject the
heir, if he were capable to perform the services: and therefore in-
fants, women, and professed monks, who were incapable of bear-
ing arms, were also incapable of succeeding to a genuine feud.
But the heir, when admitted to the feud which his ancestor pos-
sessed, used generally to pay a fine or acknowledgment to the lord,
in horses, arms, money, and the like, for such renewal of the feud:
which was called a relief, because it raised up and re-established
the inheritance, or, in the words of the feudal writers, “tncertam et
caducam hereditatem relevabat” This relief was afterwards,
when feuds became absolutely hereditary, continued on the death
of the tenant, though the original foundation of it had ceased.

For in process of time feuds came by degrees to be universally
extended beyond the life of the first vassal, to his sons, or perhaps
to such one of them as the lord should name; and in this case the
form of the donation was strictly observed : for if a feud was given
to a man and his soms, all his sons succeeded him in equal por-
tions; and as they died off, their shares reverted to their lord, and
did not descend to their children, or even to their surviving
brothers, as not being specified in the donation. But when such a
feud was given to a man and his heirs, in general terms, then a
more extended rule of succession took place; and when the feuda-
tory died, his male descendants i infinitum were admitted to the
succession. When any such descendant, who thus had succeeded,
died, his male descendants were also admitted in the first place;
and, in defect of them, such of his male collateral kindred as were
of the blood or lineage of the first feudatory, but no others. For
this was an unalterable maxim in feodal succession, that “none
was capable of inheriting a feud, but such as was of the blood of,
that is, lineally descended from, the first feudatory.” And the
descent being thus confined to males, originally extended to all
the males alike; all the sons, without any distinction of primogeni-
ture, succeeding to equal portions of the father’s feud. But this
being found upon many accounts inconvenient (particularly by
dividing the services and thereby weakening the strength of the
feodal union), and homorary feuds (or titles of nobility) being
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now introduced, which were not of a divisible nature, but could
only be inherited by the eldest son; in imitation of these, military
feuds (or those we are now describing) began also in most coun-
tries to descend, according to the same rule of primogeniture, to
the ‘eldest son, in exclusion of all the rest.

Other qualities of feuds were, that the feudatory could not
aliene or dispose of his feud; neither could he exchafge, nor yet
mortgage, nor even devise it by will, without the consent of the
lord. For the reason of conferring the feud being the personal
abilities of the feudatory to serve in war, it was not fit he should
be at liberty to transfer this gift, either from himself, or from his
posterity who were presumed to inherit his valour, to others who
might prove less able. And, as the feodal obligation was looked
upon as reciprocal, the feudatory being entitled to the lord’s pro-
tection, in return for his own fealty and service; therefore the
lord could no more transfer his seignory or protection without
consent of his vassal, than the vassal could his feud without con-
sent of his lord: it being equally unreasonable, that the lord should
extend his protection to a person to whom he had exceptions, and
that the vassal should owe subjection to a superior not of his own
choosing.

Inferior Feuds.

These were the principal, and very simple qualities, of the
genuine or original feuds; which were all of a military nature, and
in the hands of military persons; though the feudatories, being
under frequent incapacities of cultivating and manuring their own
lands, soon found it necessary to commit part of them to inferior
tenants: obliging them to such returns in service, corn, cattle, or
money, as might enable the chief feudatories to attend their mili-
tary duties without distraction; which returns, or reditus, were
the original rents, and by these means the feodal polity was greatly
extended; these inferior feudatories (who held what are called
in the Scots law “rerefiefs”) being under similar obligations of
fealty, to do suit of court, to answer the stipulated renders or rent
service, and to promote the welfare of their immediate superiors or
lords. But this at the same time demolished the ancient simplicity
of feuds; and an inroad being once made upon their constitution,
it subjected them, in a course of time, to great varieties and inno-
vations. Feuds began to be bought and sold, and deviations were
made from the old fundamental rules of tenure and succession;
which were held no longer sacred, when the feuds themselves no
longer continued to be purely military. Hence these tenures began
now to be divided into feoda propria et impropria, proper and im-
proper feuds; under the former of which divisions were compre-
hended such, and such only, of which we have before spoken ; and
under that of improper or derivative feuds were comprised all
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such as do not fall within the other descriptions; such, for in-
stance, as were originally bartered and sold to the feudatory for a
price; such as were held upon base or less honourable services; or
upon a rent, in lieu of military service ; such as were in themseélves
alienable, without mutual license; and such as might descend in-
differently either to males or females. But where a difference was
not expressed in the creation, such new created feuds did in all re-
spects follow the nature of an original, genuine, and proper feud.

From this one foundation, in different countries in Europe,
very different superstructures have been raised ; what effect it has
produced on the landed property of England ‘will appear in the
following chapters.

Chapter V.
OF THE ANCIENT ENGLISH TENURES.
59-78.

In this chapter we shall take a short view of the ancient ten-
ures of our English estates, or the manner in which lands, tene-
ments, and hereditaments might have been holden, as the same
stood in force, till the middle of the last century.

Almost all the real property of this kingdom, is by the pol:cy
of our laws, supposed to be granted by, dependent upon, and
holden of, some superior lord, by and in consideration of certain
services to be rendered to the lord by the tenant or possessor of
this property. The thing holden is therefore styled a tenement,
the possessors thereof tenants, and the manner of their possession
a tenure. Thus all the land in the kingdom is supposed to be
holden, mediately or unmednately, of the king, who is styled the
lord paramousnt, or above all. - Such tenants as held under the
king immediately, when they granted out portions of their lands
to inferior persons, became also lords with respect to those inferior
persons, as they were still tenants with respect to the king, and
:hus partaking of a middle nature, were called mesne, or middle
ords.

All tenures being thus derived, or supposed to be derived,
from the king, those that held immediately under him, in right of
hlils fcrown and dignity, were called his tenants in capite, or in
chief.

Species of Lay Tenures.

I. There seems to have subsisted among our ancestors four
principal species of lay tenures, to which all others may be re-
duced : the grand criteria of which were the nature of the several
services or renders, that were due to the lords from their tenants.
The services in respect of their quality, were either free or base
services; in respect of their quantity and the time of exacting
them, were either certain or uncertain. Free services were such as
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were not unbecoming the character of a soldier or a freeman to
perform; as to serve under his lord in the wars, to pay a sum of
money, and the like. Base services were such as were only fit for
peasants or persons of a servile rank; as to plough the lord’s land,
to make hedges, to carry out his dung or other mean employ-
ments. The certain services, whether free or base, were such as
were stinted in quantity, and could not be exceeded on any pre-
tense; as, to pay a stated annual rent, or to plough such a field for
three days. The uncertain depended upon unknown contingencies;
as, to do military service in person, or pay an assessment in lieu
of it, when called upon; or to wind a horn whenever the Scots
invaded the realm; which are free services: or to do whatever the
lord should command ; which is a base or villein service.

From the various combinations of these services have arisen
the four kinds of lay tenure which subsisted in England till the
middle of the last century; and three 6f which subsist to this day.
Of these Bracton (who wrote under Henry the Third) seems to
give the clearest and most compendious account, of any author an-
cient or modern ; of which the following is the outline or abstract.
“Tenements are of two kinds, frank tenement and villenage. And
of frank-tenements, some are held freely in consideration of hom-
age and knight-service; others in free-socage with the service of
fealty only.” And again, “of villenages some are pure, and others
privileged. He that holds in pure villenage shall do whatsoever is
commanded him, and always be bound to an uncertain service.
The other kind of villenage is called zillein-socage; and these vil-
lein-socmen do villein services, but such as are certain and de-
termined.” Of which the sense seems to be as follows: first, where
the service was free but uncertain, as military service with hom-
age, that tenure was called the tenure in chivalrv, per servitinm
militare, or by knight service. Secondly, where the service was
not only free, but also certain, as by fealty only, by rent and fealty,
etc., that tenure was called lberum socagium, or free-socage.
These were the only free holdings or tenements; the others were
villenous or servile, as thirdly, where the service was base in its
nature, and uncertain as to time and quantity, the tenure was
purum villenagium, absolute or pure villenage. Lastly where the
service was base in its nature, but reduced to a certainty, this was
still villenage, but distinguished from the other by the name of
privileged villenage, villenagium privilegiatum; or it might be still
called socage (from the certainty of its services), but degraded
by their basemess into the inferior title of villanum socagium,
villein-socage.

Knight-Service.

I. The first, n;ost universal, and esteemed the most honour-
able species of tenure, was that by knight-service. To make a ten-
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ure by knight-service, a determinate quantity of land was neces-
sary, which was called a knight’s fee, feodum militare. And he
who held this proportion of land (or a whole fee) by knight-ser-
vice, was bound to attend his lord to the wars for forty days in
every year, if called upon; which attendance was his reditus or re-
turn, his rent or service for the land he claimed to hold.

This tenure of knight-service had all the marks of a strict
and regular feud: it was granted by words of pure donation deds
et concesss. It also drew after it these seven fruits and conse-
quences, as inseparably incident to the tenure in chivalry; viz.,
aids, relief, primer seisin, wardship, marriage, fines for aliena-
tion, and escheat: all which I shall endeavor to explain, and to
show to be of feodal original.

Aid

1. Aids were originally mere benevolences granted by the
tenant to his lord in times of difficulty and distress; but in process
of time they grew to be considered as a matter of right, and not of
discretion. These aids were principally three; first, to ransom
the lord’s person, if taken prisoner; secondly, to make the lord’s
eldest son a knight; thirdly, to marry the lord’s eldest daughter,
by giving her a suitable portion.

Relief.

2. Relief, relevium, was before mentioned as incident to
every feodal tenure, by way of fine or composition with the lord
for taking up the estate, which was lapsed or fallen in by the
death of the last tenant.

Primer Seisin.

3. Primer seisin was a feodal burthen, only incident to the
king’s tenants in capite, and not to those who held of inferior or
mesne lords. It was a right which the king had, when any of his
tenants in capite died seised of a knight’s fee, to receive of the heir
(provided he were of full age) one whole year’s profits of the
lands if they were in immediate possession; and half a year’s

{J_lf'oﬁts if the lands were in reversion expectant on an estate for
ife.
Wardship.

4- These payments were only due if the heir was of full
age; but if he was under the age of twenty-one, being a male, or
fourteen, being a female, the lord was entitled to the wardship of
the heir, and was called the guardian in chivalry. This wardship
consisted in having the custody of the body and lands of surch heir,
without any account of the profits, till the age of twenty-one in
males, and sixteen in females.

The wardship of the body was a consequence of the wardship
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of the land ; for he who enjoyed the infant’s estate was the proper-
est person to educate and maintain him in his infancy.

When the male heir arrived to the age of twenty-one, or the
heir-female that of sixteen, they might sue out their livery or
ousterlemain ; that is, the delivery of their lands out of their guard-
ian’s hands. For this they were obliged to pay a fine, namely, half
a year’s profit of the land; though this seems expressly contrary
to magna charta.

Marriage.

5. But, before they came of age, there was still another
piece of authority, which the guardian was at liberty to exercise
over his infant wards; I mean the right of marriage (maritagium,
as contradistinguished from matrimonium), which in its feodal
sense signifies the power which the lord or the guardian in chivalry
had of disposing of his infant ward in matrimony. And, if the
infants married themselves without the guardian’s consent, they
forfeited double the value of the marriage. This seems to have
been one of the greatest hardships of our ancient tenures.
Fines.

6. Another attendant or consequence of tenure by knight-
service was that of ines due to the lord for every alienation, when-
ever the tenant had occasion to make over his land to another.
And as the feodal obligation was considered as reciprocal, the
lord also could not alienate his seignory without the consent of his
tenant, which consent of his was called an attornment. This re-
straint upon the lords soon wore away ; that upon the tenants con-
tinued longer.

Escheat.

7. The last consequence of tenure in chivalry was escheat;
which is the determination’ of the tenure, or dissolution of the
mutual bond between the lord and tenant, from the extinction of
the blood of the latter by either natural or civil means; if he died
without heirs of his blood, or if his blood was corrupted and
stained by commission of treason or felony, whereby every in-
heritable quality was entirely blotted out and abolished. In such
cases the lands escheated, or fell back to the lord of the fee.

These were the principal qualities, fruits, and consequences of
tenure by knight-service; a tenure by which the greatest part of
the lands in this kingdom were holden, and that principally of the
king in capite, till the middle of the last century.

Grand Serjeanty and Cornage.
There were also some other species of knight’s service, so
called. Such was the tenure by grand serjeanty, whereby the

tenant was bound, instead of serving the king generally in his wars
to do some special honorary service to the king in person; as to



CHAP. v1.] OF THE MODERN ENGLISH TENURES, 127

carry his banner, his sword, or the like: or to be his butler, cham-
pion, or other officer, at his coronation. Tenure by cornage, which
was to wind a horn when the Scots or other enemies entered the
land, in order to warn the king’s subjects.

Escuage.

These services, both of «chivalry and grand serjeanty, were all
personal, and uncertain as to their quantity or duration. But the
personal attendance in knight-service growing troublesome and
inconvenient in many respects, the tenants found means of com-
pounding for it; by first sending others in their stead, and in pro-
cess of time making a pecuniary satisfaction to the lords in lieu of
it. This pecuniary satisfaction at last came to be levied by assess-
ments, at so much for every knight’s fee; and therefore this kind
of tenure was called scutagium in Latin; scutum being then a
well-known denomination for money: and, in like manner, it was
called, in our Norman French, escuage.

Abolition of Military Tenures.

A slavery so complicated, and so extensive as this, called aloud
for a remedy.in a nation that boasted of its freedom. Palliatives
were from time to time applied by successive acts of parliament,
which assuaged some temporary grievances. Till at length the
humanity of King James I. consented, in consideration of a proper
equivalent, to abolish them all; though the plan proceeded not to
effect. At length the military tenures, with all their heavy append-
ages, were destroyed at one blow by the statute 12 Car. II. c.
24, which enacts, “that the court of wards and liveries, and all
wardships, liveries, primer seisins, and ousterlemains, values and
forfeitures of marriages, by reason of any tenure of the king or
others, be totally taken away. And that all fines for alienation,
tenures by homage, knight service, and escuage, and also aids for
marrying the daughter or knighting the son, and all tenures of
the king in capite, be likewise taken away. And that all sorts of
tenures held of the king or others, be turned into free and common
socage ; save only tenures in frankalmoign, copyhold, and the hon-
orary services (without the slavish part) of grand serjeanty.” A
statute, which was a greater acquisition to the civil property of
this kingdom than even magna charta itself.

Chapter VI.
OF THE MODERN ENGLISH TENURES.
78-103.

By the statute 12 Car. II., the tenures of socage and frank-
almoign, the honorary services of grand serjeanty, and the tenure
by copy of court-roll, were reserved; nay, all tenures in general,
except frankalmoign, grand serjeanty, and copyhold, were reduced
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to one general species of tenure, then well known and subsisting,
called free and common socage.

Free Socage consisted of free and honourable services; but
such as were liquidated and reduced to an absolute certainty.
And this tenure not only subsists to this day, but has in a manner
absorbed and swallowed up (since the statute of Charles the Sec-
ond) almost every other species of tenure. And to this we are
next to proceed.

Socage. , .
II. Socage, in its most general and extensive signification,
seems to denote a tenure by any certain and determinate service.

But socage, as was hinted in the last chapter, is of two sorts:
free-socage, where the services are not only certain, but honour-
able; and willein-socage, where the services, though certain, are of
a baser nature. It was the certasnty that denominated it a socage
tenure; and nothing sure could be a greater liberty or privilege,
than to have the service ascertained, and not left to the arbitrary
calls of the lord, as the tenures of chivalry.

It seems probable that the socage tenures were the relics of
Saxon liberty, retained by such persons as had neither forfeited
them to the king, nor been obliged to change their tenure for the
more honourable, as it was called, but at the same time, more
burthensome, tenure of knight-service. This is peculiarly remark-
able in the tenure which prevails in Kent, called gavelkind, which
is generally acknowledged to be a species of socage tenure; the
preservation whereof inviolate from the innovations of the Nor-
man conqueror is a fact universally known. And those who thus
preserved their liberties were said to hold in free and common
socage.

As therefore the grand criterion and distinguishing mark of
this species of tenure are the having its renders or services ascer-
tained, it will include under it all other methods of holding free
lands by certain and invariable rents and duties: and, in particular,
petit serjeanty, tenure in burgage, and gavelkind.

Petit Serjeanty.

We may remember that by the statute 12 Car II. grand ser-
jeanty is not itself totally abolished, but only the slavish appen-
dages belonging to it: for the honorary services (such as carrying
the king’s sword or banner, officiating as his butler, carver, etc., at
the coronation) are still reserved. Now, petit serjeanty bears a
great resemblance to grand serjeanty; for as the one is a personal
service, so the other is a rent or render, both tending to some pur-
pose relative to the king’s person. Petit serjeanty, as defined by
Littleton, consists in holding lands of the king by the service of
rendering to him annually some small implement of war, as a bow,
a sword, a lance, an arrow, or the like.
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Tenure in Burgage.

Tenure in burgage is described by Glanvil, and is expressly
said by Littleton, to be but tenure in socage: and it is where the
king or other person is lord of an ancient borough, in which the
tenements are held by a rent certain.

Gavelkind.

It is universally known what struggles the Kentish men made
to preserve their ancient liberties, and with how much success
those struggles were attended. And as it is principally here that
we meet with the custom of gavelkind (though it was and is to be
found in some other parts of the kingdom) we may fairly conclude
that this was a part of those liberties; agreeably to Mr. Sheldon’s
opinion, that gavelkind before the Norman conquest was the gen-
eral custom of the realm. The distinguished properties of this
tenure are various. Some of the principal are these: 1. The tenant -
is of age sufficient to aliene his estate by feoffment at the age of
fifteen. 2. The estate does not escheat in case of an attainder and
execution for felony ; their maxim being “‘the father to the bough,
the son to the plough.” 3. In most places he had a power of de-
vising lands by will, before the statute for that purpose was made.
4. The lands descend not to the eldest, youngest, or any one son
only, but to all the sons together; which was indeed anciently the
most usual course of descent all over England, though in particu-
lar places particular customs prevailed.

Incidents of Socage Tenure.

The tokens of the feodal original of these several species of
tenure in free socage will evidently appear from a short compari-
son of the incidents and consequences of socage tenure with those
of tenure in chivalry; remarking their agreement or difference as
we go along.

1. In the first place, then, both were held of superior lords.

2. Both were subject to the feodal return, render, rent, or
service of some sort or other which arose from a supposition of
an original grant from the lord to the tenant.

3. Both were from their constitution, universally subject
(over and above all other renders) to the oath of fealty, or mutual
bond of obligation between the lord and tenant.

~ 4. The tenure in socage was subject, of common right, to
aids for knighting the son and marrying the eldest daughter.

5. Relief is due upon socage tenure, as well as upon tenure
in chivalry: but the manner of taking it is very different. The
relief on a knight’s fee was gl,, or one-quarter of the supposed
value of the land; but a socage relief is one year’s rent or render,
payable by the tenant to the lord, be the same either great or small.

6. Primer Seisin was incident to the king’s socage tenants in
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capite, as well as to those by knight-service. But tenancy i capite
as well as primer seisins are, among the other feodal burthers,
entirely abolished by the statute.

7. Wardship is also incident to tenure in socage; but of a
nature very different from that incident to knight-service. For if
the inheritance descend to an infant under fourteen, the wardship
of him does not, nor never did, belong to the lord of the fee; but
his nearest relation (to whom the inheritance cannot descend)
shall be his guardian in socage, and have the custody of his land
and body till he arrives at the age of fourteen. The guardian must
be such’a one to whom the inheritance by no possibility can de-
scend. At fourteen this wardship in socage ceases; and the heir
may oust the guardian and call him to account for 'the rents and
profits: for at this age the law supposes him capable of choosing

a guardian for himself.
’ 8. Marriage, or the valor maritagii, was not in socage tenure
any perquisite or advantage to the guardian, but rather the reverse.
For, if the guardian married his ward under the age of fourteen,
he was bound to account to the ward for the value of the mzrriage,
even though he took nothing for it, unless he married him to
advantage.

9. Fines for alienation were, I apprehend, due for lands
holden of the king in capite by socage tenure, as well as in case of
tenure by knight-service. ,

10. Escheats are equally incident to tenure in socage, as they
were to tenure by knight-service; except only in gavelkind lands,
which are subject to no escheats for felony though they are to
escheats for want of heirs.

Thus much for the two grand species of tenure, under which
almost all the free lands of the kingdom were holden till the Res-
toration in 1660, when the former was abolished and sunk into the
latter; so that the lands of both sorts are now holden by one uni-
versal tenure of free and common socage.

Villenage, :

The other grand division of tenure, mentioned by Bracton, as
cited in the preceding chapter, is that of villenage as contradistin-
guished from liberum tenementum, or frank tenure. And this (we
may remember) he subdivided into two classes, pure and privi-
leged villenage, from whence have arisen two other species of our
modern tenures.

III. From the tenure of pure villenage has sprung our pres-
ent copyhold tenures, or tenure by the copy of court-roll at the will
of the lord: in order to obtain a clear idea of which, it will be pre-
viously necessary to take a short view of the original and nature
of manors.

Manors are in substance as ancient as the Saxon constitution.
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A manor, manerium, a manendo, because the usual residence of
the owner, seems to have been a district of ground held by lords
or great personages; who kept in their own hands so much land as
was necessary for the use of their families, which were called ferrae
dominicales, or demesne, lands, being occupied by the lord, or do-
minus manerii, and his servants. The other, or tenemenial, lands
they distributed among their tenants; which, from the different
modes of tenure, were distinguished by two different names. First,
book-land, or charter-land, which was held by deed under certain
rents and free services, and in effect differed nothing from free
socage lands: and from hence have arisen most of the freehold
tenants who hold of particular manors, and owe suit and service to
the same. The other species were called folk-land, which was
held by assurance in writing, but distributed among the common
folk or people at the pleasure of the lord, and resumed at his dis-
cretion; being, indeed, land held in villenage, which we shall pres-
ently describe more at large. The residue of the manor, being
uncultivated, was termed the lord’s waste, and served for public
roads, and for common or pasture to the lord and his tenants.
Manors were formerly called baronies, as they are still lordships:
and each lord or baron was empowered to hold a domestic court,
called the court-baron, for redressing misdemeanours and nuisances
within the manor, and for settling disputes of property among the
tenants. This court is dan inseparable ingredient of every manor;
and if the number of suitors should so fail as not to leave sufficient
to make a jury or homage, that is, two tenants at least, the manor
itself is lost.

Now, with regard to the folk-land, or estates held in villen-
age, this was a species of tenure neither strictly feodal, Norman
nor Saxon; but mixed and compounded of them all; and which
also, on account of the heriots that usually attend it, may seem to
have somewhat Danish in its composition. Under the Saxon gov-
ernment there were, as Sir William Temple speaks, a sort of peo-
ple in a condition of downright servitude, used and employed in
the most servile works, and belonging, both they, their children,
and effects, to the lord of the soil, like the rest of the cattle or
stock upon it. These seem to have been those who held what was
called the folk-land, from which they.were removable at the lord’s
pleasure. On the arrival of the Normans here, it seems not im-
probable that they who were strangers to any other than a feodal
state, might give some sparks of enfranchisement to such wretched
persons as fell to their share, by admitting them, as well as others,
to the oath of fealty; which conferred a right of protection, and
raised the tenant to a kind of estate superior to downright slavery,
but inferior to every other condition. This they called villenage,
and the tenants villeins, either from the word wilis, or else, as Sir
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Edward Coke tells us, a villa; because they lived chiefiy in villages,
and were employed in rustic works of the most sordid kind.

The villeins, belonging principally to the lords of manors,
were either villeins regardant, that is, annexed to the manor or
land: or else they were in gross, or at large, that is, annexed to
the person of the lord and transferable by deed from one owner to
another. They could not leave their lord without his permission,
but if they ran away, or were purloined from him, might be
claimed and recovered by action, like beasts or other chattels. They
held indeed small portions of land by way of sustaining themselves
and families; but it was at the mere will of the lord, who might
dispossess them whenever he pleased ; and it was upon villein ser-
vices, that is, to carry out dung, to hedge and ditch the lord’s
demesnes, and any other the meanest offices; and their services
were not only base, but uncertain both as to their time and quan-
tity. A villein could acquire no property either in lands or goods:
but if he purchased either, the lord might enter upon them, oust
the villein, and seize them to his own use, unless he contrived to
dispose of them again before the lord had seized them; for the
lord had then lost his opportunity.

In many places also a fine was payable to the lord, if the vil-
lein presumed to marry his daughter to any one without leave from
the lord : and by the common law, the lord might also bring an ac-
tion against the husband for damages in thus purloining his prop-
erty. For the children of villeins were also in the same state of
bondage with their parents. The law, however, protected the per-
sons of villeins, as the king’s subjects, against atrocious injuries of
the lord ; for he might not kill or maim his villein ; though he might
beat him with impunity, since the villein had no action or remedy
at law against his lord, but in case of the murder of his ancestor,
or the maim of his own person. Neifes, indeed, had also an ap-
peal of rape in case the lord violated them by force.

Villeins might be enfranchised by manumission, which is
either express or implied : express, as where a man granted to the
villein a deed of manumission: implied, as where a man bound
himself in a bond to his villein for a sum of money, granted him
an annuity by a deed, or gave him an estate in fee, for life or
years ; for this was dealing with his villein on the footing of a free-
man; it was in some of the instances giving him an action against
his lord, and in others vesting in him an ownership entirely incon-
sistent with his former state of bondage. So, also, if the lord
brought an action against his villein, this enfranchised him, for
as the lord might have a short remedy against his villein, by seiz-
ing his goods (which was more than equivalent to any damages
he could recover), the law, which is always ready to catch at any-
thing in favor of liberty, presumed that, by bringing this action,
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he meant to set his villein on the same footing with himself, and
therefore held it an implied manumission. But, in case the lord
indicted him for felony, it was otherwise; for the lord could not
inflict a capital punishment on his villein, without calling in the
assistance of the law. )

Copyhold Estates.

Villeins, by these and many other means, in process of time
gained considerable ground on their lords; and in particular
strengthened the tenure of their estates to that degree, that they
came to have in them an interest in many places full as good, in
others’ better than their lords. For the good nature and benevo-
lence of many lords of manors having, time out of mind, permitted
their villeins and their children to enjoy their possessions without
interruption, in a regular course of descent, the common law, of
which custom is the life, now gave them title to prescribe against
their lords; and on performance of the same services, to hold their
lands in spite of any determination of the lord’s will. For though
in general they are still said to hold their estates at the will of the
lord, yet it is such a will as is agreeable to the custom of the
manor ; which customs are preserved and evidenced by the rolls of
the several courts-baron in which they are entered or kept on foot
by the constant immemorial usage of the several manors in which
the lands lie. And, as such tenants had nothing to show for their
estates but these customs and admissions in pursuance of them,
entered on those rolls, or the copies of such entries witnessed by the
steward, they now began to be called tenants by copy of court-roll,
and their tenure itself a copyhold.

Thus copyhold tenures, as Sir Edward Coke observes, al-
though very meanly descended, yet come of an ancient house; for,
from what has been premised, it appears, that copyholders are in
truth no other but villeins, who, by a long series of immemorial
encroachments on the lord, have at last established a customary
right to those estates, which before were held absolutely at the
lord’s will.

As a further consequence of what has been premised, we may
collect these two main principles, which are held to be the sup-
porters of the copyhold tenure, and without which it cannot exist:
1. That the lands be parcel of, and situate within, that manor un-
der which it is held. 2. That they have been demised, or demis-
able, by copy of court-roll immemorially. For immemorial custom
is the life of all tenures by copy; so that no new copyhold can,
strictly speaking, be granted at this day.

In some manors, where the custom hath been to permit the
heir to succeed the ancestor in his tenure, the estates are styled
copyholds of inheritance; in others, where the lords have been
more vigilant to maintain their rights, they remain copyholds for
life only.
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Incidents of Copyhold Tenure—Heriots, Wardships, Fines.

The fruits and appendages of a copyhold tenure, that it hath
in common with free tenures, are fealty, services (as well in rents
as otherwise), reliefs, and escheats. The two latter belong only to
copyholds of inheritance; the former to those for life also. But
besides these, copyholds have also heriots, wardships, and fines.
Heriots, which I think are agreed to be a Danish custom, and of
which we shall say more hereafter, are a render of the best beast
or other good (as the custom may be) to the lord on the death of
the tenant. This is plainly a relic of villein tenure; there being
originally less hardship in it, when all the goods and chattels be-
longed to the lord, and he might have seized them even in the vil-
lein’s lifetime. These are incident to both species of copyhold;
but wardship and fines Lo those of inheritance only. Wardship, in
copyhold estates, partakes both of that in chivalry and that in soc-
age. Like that in chivalry, the lord is the legal guardian; who
usually assigns some relation of the infant tenant to act in his
stead; and he, like the guardian in socage, is accountable to his
ward for the profits. Of fines, some are in the nature of primer
seisins, due on the death of each tenant, others are mere fines for
the alienation of the lands; in some manors only one of these sorts
can be demanded, in some both, and in others neither. They are
sometimes arbitrary and at the will of the lord, sometimes fixed
by custom; but even when arbitrary, the courts of law, in favor
of the liberty of copyhoids, have tied them down to be reasonable
in their extent; otherwise they might amount to a disherison of
the estate.

Privileged Villenage—Villein Socage.

IV. There is yet a fourth species of tenur®, described by
Bracton under the name sometimes of privileged villeinage, and
sometimes of villein-socage. This, he tells us is such as has been
held of the kings of England from the conquest downward; that
they cannnt aliene or transfer their tenements by grant or feoff-
ment, any more than pure villeins can; but must surrender them
to the lord or his steward, to be again granted out and held in
villeinage. And from these circumstances we may collect, that
what he here describes is no other than an exalted species of copy-
hold, subsisting at this day, viz., the tenure in anciens demesne;
to which, as partaking of the baseness of villeinage in the nature
of its services, and the freedom of socage in their certainty, he has
therefore given a name compounded out of both, and calls it
villanum socagium.

Ancient demesne consists of those lands or manors which,
though now perhaps granted out to private subjects, were actually
in the hands of the crown in the time of Edward the Confessor, or
William the Conqueror; and so appear to have been by the great



CHAP. v1.] OF THE MODERN ENGLISH TENURES. 135

survey in the exchequer called domesday-book. The tenants of
these lands, under the crown, were not all of the same order or de-
gree. Some of them, as Britton testifies, continued for a long time
pure and absolute villeins, dependent on the will of the lord; and
those who have succeeded them in their tenures now differ from
common copyholders in enly a few points. Others were in a great
measure enfranchised by the royal favour, being only bound in re-
spect of their lands to perform some of the better sort of villein
services, but those determinate and certain; as, to plough the
king’s land for so many days, to supply his court with such a quan-
tity of provisions, or other stated services; all of which are now
changed into pecuniary rents: and in consideration hereof they had
many immunities and privileges granted to them; as to try the
right of their property in a peculiar court of their own, called a
court of ancient demesne, by a peculiar process denominated a
writ of right close: not to pay toll or taxes; not to contribute to
ge expenses of knights of the shire; not to be put on juries, and
e like. :

These tenants, therefore, though their tenure be absolutely
copyhold, yet have an interest equivalent to a freehold: for not-
withstanding their services were of a base and villeinous original,
yet the tenants were esteemed in all other respects to be highly
privileged villeins; and especially for that their services were
fixed and determinate, and that they could not be compelled (like
pure villeins) to relinquish these tenements at the lord’s will, or
to hold them against their own.

Lands holden by this tenure are therefore a species of copy-
hold, and as such preserved and exempted from the operation of
the statute of Charles II. Yet they differ from common copyholds,
principally in the privileges before mentioned: as also they differ
from freeholders by one special mark and tincture of villenage,
noted by Bracton, and remaining to this day, viz., that they cannot
be conveyed from man to man by the general common law convey-
ances of feoffment, and the rest ; but must pass by surrender, to the
lord or his steward, in the manner of common copyholds ; yet with
this distinction, that in the surrender of these lands in ancient
demesne, it is not used to say “fo hold at the will of the lord” in
their copies, but only “to hold according to the custom of the
manor.”

. Thus have we taken a compendious view of the principal and
‘fundamental points of the doctrine of tenures, both ancient and
modern, in which we cannot but remark the mutual connection and
dependence that all of them have upon each other. And upon the
whole it appears, that whatever changes and alterations these ten-
ures have in process of time undergone, from the Saxon era to 12
Car. I1,, all lay tenures are now in effect reduced to two species:
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frele tenure in common socage, and base tenure by copy of court-
roll. -

I mentioned lay tenures only ; because there is still behind one
other species of tenure, reserved by the statute of Charles II.,
which is of a spiritual nature, and called the tenure in frankal-
moign.

Tenure in Frankalmoign.

V. Tenure in frankalmoign, in libera eleemosyna, or free
alms, is that whereby a religious corporation, aggregate or sole
holdeth lands of the donor to them and their successors forever.
The service which they were bound to render for these lands was
not certainly defined; but only in general to pray for the soul of
the donor and his heirs, dead or alive; and therefore they did no
fealty (which is incident to all other services but this), because
this divine service was of a higher and more exalted nature. This
is the tenure by which almost all the ancient monasteries and re-
ligious houses held their lands, and by which the parochial clergy,
and very many ecclesiastical and eleemosynary toundations hold
them at this day.

Chapter VII.

OF FREEHOLD ESTATES IN INHERITANCE,
102-11Q.
Definition and Divisions.

The next objects of our disquisitions are the nature and prop-
erties of estates. An estate in lands, tenements, and hereditaments,
signifies such interest as the tenant has therein: so that if a man
grants all his estate in Dale to A and his heirs, everything that he
can possibly grant shall pass thereby. It is called in Latin status;
it signifying the condition or circumstance in which the owner
stands with regard to his property. And to ascertain this with
proper precision and accuracy, estates may be considered in a
threefold view:—first, with regard to the quantity of interest
which the tenant has in the tenement: secondly, with regard to
the time at which that quantity of interest is to be enjoyed: and,
thirdly, with regard to the number and connections of the tenants.

First, with regard to the quantity of snterest which the tenant
has in the tenement, this is measured by its duration and extent.
And this occasions the primary division of estates into such as are
freehold, and such as are less than freehold.

Estates of Freeholds.

An estate of freehold, liberum tenementum, or frank tene-
ment, is defined by Britton to be “the possession of the soil by a
freeman.” Such estate, therefore, and no other, as requires actual
possession of the land, is legally speaking, freehold: which actual
possession can, by the course of the common law, be only given
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by the ceremony called livery of seisin, which is the same as the
feodal investiture. It is such an estate in lands as is conveyed by
livery of seisin, or in tenements of any incorporeal nature, by what
is equivalent thereto. As, therefore, estates of inheritance and
estates for life could not by common law be conveyed without
livery of seisin, these are properly estates of freehold; and, as no
other estates are conveyed with the same solemnity, therefore no
others are properly freehold estates.

Estates of freehold (thus understood) are either estates of
inheritance, or estates not of inheritance. The former are again
divided into inheritances absolute or fee simple; and inheritances
limited, one species of which we usually call fee-tail.

Fee Simple.

1. Tenant in fee-simple (or, as he is frequently styled, tenant
in fee) is he that hath lands, tenements, or hereditaments, to hold
to him and his heirs forever: generally, absolutely, and simply;
without mentioning what heirs, but referring that to his own
pleasure, or to the disposition of the law. The true meaning of
the word fee (feodum) is the same with that of feud or fief, and
in its original sense it is taken in contradistinction to allodium;
which latter the writers on this subject define to be every man'’s
own land, which he possesseth merely in his own right, without
owing any rent or service to any superior. This is property in its
highest degree ; and the owner thereof hath absolutum et directum
dominium, and therefore said to be seised thereof absolutely in
dominico suo, in his own demesne. But feodum or fee, is that
which is held of some superior, on condition of rendering him
service ; in which superior the ultimate property of the land resides.
And therefore Sir Henry Spelman defines a feud or fee to be the
right which the vassal or tenant hath in lands, to use the same, and
take the profits thereof to him and his heirs, rendering to the lord
his due services; the mere allodial property of the soil always re-
maining in the lord. This allodial property no subject in England
has; it being a received, and now undeniable, principle in the law,
that all the lands in England are holden mediately or immediately
of the king. The king therefore, only hath absolutum et directum
dominium ; but all subject’s lands are in the nature of feodum or
fee; whether derived to them by descent from their ancestors, or
purchased for a valuable consideration; for they cannot come to
any man by either of those ways, unless accompanied with those
feudal clogs which were laid upon the first feudatory when it was
originally granted. A subject therefore hath only the usufruct,
and not the absolute, property of the soil; or as Sir Edward Coke
expresses it, he hath dominium utile, but not dominium directum.
And hence it is that, in the most solemn acts of law, we express

10
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the strongest and highest estate that any subject can have by these
words :—“he is seised thereof in his demesne, as of fee.” It is a
man’s demesne, dominicum, or property, since it belongs to him
and his heirs forever: yet this dominicum, property, or demesne,
is strictly not absolute or allodial, but qualified or feodal: it is his
demesne, as of fee; that is, it is not purely and simply his own,
sing; it is held of a superior lord, in whom the ultimate property
resides.

This is the primary sense and acceptation of the word fee.
But (as Sir Martin Wright very justly observes) the doctrine,
“that all lands are holden,” having been for so many ages a fixed
and undeniable axiom, our English lawyers do very rarely (of late
years especially) use the word fee in this its primary original
sense, in contradistinction to allodium or absolute property, with
which they have no concern; but generally use it to express the
continuance or quantity of estate. A fee therefore, in general,
signifies an estate of inheritance; being the highest and most ex-
tensive interest that a man can have in a feud: and when the term
is used simply, without any other adjunct, or has the adjunct of
simple annexed to it (as a fee, or fee-simple), it is used in gontra-
distinction to a fee-conditional at the common law, or a fee-tail by
the statute; importing an absolute inheritance, clear of any condi-
tion, limitation, or restrictions to particular heirs, but descendible
to the heirs general, whether male or female, lineal or collateral.
And in no other sense than this is the king said to be seised in fee,
he being the feudatory of no man. ‘

Taking therefore fee for the future, unless where otherwise
explained, in this its secondary sense, as a state of inheritance, it is
applicable to, and may be had in, any kind of hereditaments either
corporeal or incorporeal. But there is this distinction between the
two species of hereditaments: that of a corporeal inheritance a
man shall be said to be seised in his demesne, as of fee; of an in-
corporeal one, he shall only be said to be seised as of fee, and not
in his demesne. For, as incorporeal hereditaments are in their
nature collateral to, and issue out of, lands and houses, their owner
hath no property, dominicum, or demesne, in the thing itself, but
hath only something derived out of it.

The fee-simple or inheritance of lands and tenements is gen-
erally vested and resides in some person or other; though divers
inferior estates may be carved out of it. As if one grants a lease
for twenty-one years, or for one or two lives, the fee-simple re-
mains vested in him and his heirs; and after the detertnination of
those years or lives, the land reverts to the grantor or his heirs,
who shall hold it again in fee-simple. Yet sometimes the fee may
be in abeyance, that is (as the word signifies), in expectation, re-
membrance, and contemplation in law; there being no person in
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esse in whom it can vest and abide: though the law considers it as
always potentially existing, and ready to vest whenever a proper
owner appears. Thus in a grant to John for life, and afterwards
to the heirs of Richard, the inheritance is plainly neither granted
to John nor Richard, nor can it vest in the heirs of Richard till
his death, nam nemo est haeres viventis; it remains therefore in
waiting, or abeyance, during the life of Richard.

The Word “Heirs” Necessary.

The word “heirs” is necessary in the grant or donation, in
order to make a fee, or inheritance. For if land be given to a man
forever, or to him and his assigns forever, this vests in him but an
estate for life.

Exceptions.

1. It does not extend to devises by will; in which, as they
were introduced at the time when the feodal rigour was apace
wearing out, a more liberal construction is allowed ; and therefore
by devise to a man forever, or to one and his assigns forever, or
to one in fee-simple, the devisee hath an estate of inheritance; for
the intention of the devisor is sufficiently plain from the words of
perpetuity annexed, though he hath omitted the legal words of
inheritance. But if the devise be to a man and his assigns, without
annexing words of perpetuity, there the devisee shall take only an
estate for life; for it does not appear that the devisor intended any
more. 2. Neither does this rule extend to fines or recoveries con-
sidered as a species of conveyance; for thereby an estate in fee
passes by act and operation of law without the word “heirs,” as it
does also, for particular reason, by certain other methods of con-
veyance, which have relation to a former grant or estate, wherein
the word “heirs” was expressed. ‘3. In creations of nobility by
writ, the peer so created hath an inheritance in his title, without
expressing the word “heirs;” for heirship is implied in the crea-
tion, unless it be otherwise specially provided; but in creations by
patent, which are stricti juris, the word “heirs” must be inserted,
otherwise there is no inheritance. 4. In grants of lands to sole
corporations and their successors, the word “successors” supplies
the place of “heirs;” for as heirs take from the ancestor, so doth
the successor from the predecessor. But in a grant of lands to a
corporation aggregate, the word “successor” is not necessary,
though usually inserted: for. albeit such simple grant be strictly
only an estate for life, yet, as that corporation never dies, such
estate for life is perpetual, or equivalent to a fee-simple, and
therefore the law allows it to be one. §. Lastly, in the case of the
king, a fee-simple will vest in him, without the word “heirs” or
“successors” in the grant; partly from prerogative royal, and
partly from a reason similar to the last, because the king in judg-
ment of law never dies. But the general rule is, that the word
“heirs” is necessary to create an estate of inheritance.
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Limited Fees.

II. We are next to consider limited fees, or such estates of
inheritance as are clogged and confined with conditions, or quali-
fications, of any sort. And these we may divide into two sorts: I,
Qualified or base fees; and, 2, Fees conditional, so called at the
common law; and afterwards fees-fail, in consequence of the
statute de donts.

Base Fees.

1. A base, or qualified fee, is such a one as hath a qualification
subjoined thereto, and which must be determined whenever the
qualification annexed to it is at an end. As in the case of a grant
to A and his heirs, tenants of the manor of Dale; in this instance,
whenever the heirs of A cease to be tenants of that manor, the
grant is entirely defeated. This estate is a fee because by possi-
bility it may endure forever in a man and his heirs; yet as that
duration depends upon the concurrence of colla:eral circumstances,
which qualify and debase the purity of the donation, it is therefore
a qualified or base fee.

Conditional Fees.

2. A conditional fee, at the common law, was a fee restrained
to some particular heirs, exclusive of others; as to the.heirs of a
man’s body, by which only his lineal descendar.ts were admitted, in
exclusion of collateral heirs; or to the heirs male of his body, in
exclusion both of collaterals, and Tineal females also. It was called
a conditional fee, by reason of the condition :xpressed or implied
in the donation of it, that if the donee died wichout such particular
heirs, the land should revert to the donor. For this was a condi-
tion annexed by law to all grants whatsoever; that on failure of
the heirs specified in the grant, thc grant should be at an end, and
the land return to its ancient proprietor.

Now, with regard to the condition annexed to these fees by
the common law, our ancestors held that such a gift (to a man and
the heirs of his body) was a gift upon condition that it should
revert to the donor if the donee had no heirs of his body; but, if
he had, it should then remain to the donee. They therefore called
it a fee-simple, on condition that he had issue. Now, we must
observe that when any condition is performed, it is thenceforth
entirely gone; and the thing to which it was before annexed be-
comes absolute, and wholly unconditional. So that, as soon as the
grantee had any issue born, his estate was supposed to become
absolute, by the performance of the condition; at least, for these
three purposes: 1. To enable the tenant to aliene the land, and
thereby to bar not only his own issue, but also the donor of his
interest in the reversion. 2. To subject him to forfeit it for trea-
son; which he could not do, till issue born, longer than for his
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own life; lest thereby the inheritance of the issue, and reversion
of the donor, might have been defeated. 3. To empower him to
charge the land with rents, commons, and certain other encum-
brances, so as to bind his issue. And this was thought the more
reasonable, because by the birth of issue, the possibility of the
donor’s reversion was rendered more distant and precarious: and
his interest seems to have been the only one which the law, as it
then stood, was solicitous to protect; without much regard to the
right of succession intended to be vested in the issue. However,
if the tenant did not in fact aliene the land, the course of descent
was not altered by this performance of the condition; for if the
issue had afterwards died, and then the tenant, or original grantee,
had died, without making any alienation, the land by the terms of
the donation, could descend to none but the heirs of his body, and
therefore in default of them, must have reverted to the donor.
For which reason, in order to subject the lands to the ordinary
course of descent, the donees of these conditional fee-simples took
care to aliene as soon as they had performed the condition by
having issue; and afterwards repurchased the lands, which gave
them a fee-simple absolute, that would descend to the heirs in gen-
eral, according to the course of the common law.
' The nobility, who were willing to perpetuate their possessions
in their own families, to put a stop to this practice, procured the
statute of Westminster the second (commonly called the statute de
donis conditionalibus) to be made; which paid a greater regard to
the private will and intentions of the donor, than to the propriety
of such intentions, or any public considerations whatsoever. This
statute revived in some sort the ancient feodal restraints which
were originally laid on alienations, by enacting, that from thence-
forth the will of the donor be observed ; and that the tenements so
given (to a man and the heirs of his body) should at all events go
:io the issue, if there were any; or, if none, should revert to the
onor.

Estates-Tail.

Upon the construction of this act of parliament, the judges
determined that the donee had no longer a conditional fee-simple,
which became absolute and at his own disposal the instant any
issue was born ; but they divided the estate into two parts, leaving
in the donee a new kind of particular estate, which they denomi-
nated a fee-tail; and investing in the donor the ultimate fee-simple
of the land, expectant on the failure of the issue; which expectant
estate is what we now call a reversion.

Having thus shown the original of estates-tail, I now pro-
ceed to consider what things may, or may not, be entailed under
the statute de donis. Tenements is the only word used in the
statute; and this Sir Edward Coke expounds to comprehend all
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corporeal hereditaments whatsoever ; and also all incorporeal here-
ditaments which savour of the realty, that is, which issue out of
corporeal ones, or which concern or are annexed to, or may be
exercised within the same; as rents, estovers, commons, and the
like. Also offices and dignities, which concern lands, or have rela-
tion to fixed and certain places, may be entailed. But mere per-
sonal chattels, which savour not at all of the realty, cannot be en-
tailed. Neither can an office, which merely relates to such per-
sonal chattels; nor an annuity, which charges only the person, and
not the lands, of the grantor. But in these last, if granted to a
man and the heirs of his body, the grantee hath still a fee condi-
tional at common law, as before the statute; and by his alienation
(after issue born) may bar the heir or reversioner. An estate toa
man and his heirs for another’s life cannot be entailed: for this is
strictly no estate of inheritance (as will appear hereafter), and
therefore not within the statute de donis. Neither can a copyhold
estate be entailed by virtue of the statute; for that would tend to
encroach upon and restrain the will of the lord ; but, by the special
custom of the manor, a copyhold may be limited to the heirs of
th_t;lbody; for here the custom ascertains and interprets the lord’s
will,

Estates-Tail. General and Special.

Next, as to the several species of estates-tail, and how they are
respectively created. Estates-tail are either general or special. Tail-
general is where lands and tenements are given to one, and the
hetrs of his body begotten; which is called tail-general, because,
how often soever such donee in tail be married, his issue in general
by all and every such marriage is, in sucressive order, capable of
inheriting the estate-tail per formam don’ Tenant in tail-special
is where the gift is restrained to certain heirs of the donee’s body,
and does not go to all of them in general. And this may happen
several ways. I shall instance in only one; as where lands and
tenements are given to a man and the heirs of his body, on Mary
his now wife to be begotten: here no issue can inherit but such
special issue as is engendered between them two; not such as the
husband may have by another wife; and therefore it is called spe-
cial tail. And here we may observe, that the words of inheritance
(to him and his heirs) give him an estate in fee; but they being
heirs to be by him begotten, this makes it a fee-tail ; and the person
being also limited, on whom such heirs shall be begotten (viz.,
Mary his present wife), this makes it a fee-tail special.

Estates in general and special tail, are further diversified by
the distinction of sexes in such entails; for both of them may
either be in tail male or tail female. As if lands be given to a man
and his heirs male of his body begotten, this is an estate in tail
male general ; but if to a man and the heirs female of his body on
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his present wife begotten, this is an estate in tail female special.
And, in case of an entail male, the heirs female shall never inherit,
nor any derived from them ; nor e converso, the heirs male in case
of a gift in tail female.

Words of Procreation Necessary.

As the word heirs is necessary to create a fee, so in further
Emitation of the strictness of the feodal donation the word body,
or some other words of procreation, are necessary to make it a fee-
tail, and ascertain to what heirs in particular the fee is limited. If
therefore, either the words of inheritance, or words of procreation,
be omitted, albeit the others are inserted in the grant, this will not
make an estate-tail. As, if the grant be to a man and his issue of
his body, to a man and his seed, to a man and his children, or off-
spring; all these are only estates for life, there wanting the words
of inheritance, his heirs. So, on the other hand, a gift to a man,
and his heirs male, or female, is an estate in fee-simple, and not in
fee-tail: for there are no words to ascertain the body out of which
they shall issue. Indeed, in last wills and testaments, wherein
greater indulgence is allowed, an estate-tail may be created by a
devise to a man and his seed, or to a man and his heirs male; or
by other irregular modes of expression.

Frankmarriage.

There is still another species of entailed estates, now indeed
grown out of use, yet still capable of subsisting in law ; which are
estates in ltbero maritagio, or frankmarriage. These are defined
to be, where tenements are given by one man to another together
with a wife, who is the daughter or cousin of the donor to hold in
frankmarriage. Now, by such gift, though nothing but the word
frankmarriage is expressed, the donees shall have the tenements to
them and the heirs of their two bodies begotten, that is, they are
tenants in special tail. For this one word, frankmarriage, does ex
vi termini not only create an inheritance, like the word frankal-
moign, but likewise limits that inheritance; supplying not only
words of descent, but of procreation also. Such donees in frank-
marriage are liable to no service but fealty; for a rent reserved
thereon is void; until the fourth degree of consanguinity be past
between the issues of the donor and donee.

Incidents to a Tenancy in Tail.

The incidents to a tenancy in tail, under the statute Westm.
2, are chiefly these: 1. That a tenant in tail may commit waste on
the estate-tail, by felling timber, pulling down houses, or the like,
without being impeached, or called to account for the same. 2.
That the wife of the tenant in tail shall have her dower, or thirds,
of the estate-tail. 3. That the husband of a female tenant in tail
may be tenant by the curtesy of the estate-tail. 4. That an estate-
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tail may be barred, or destroyed by a fine by a common recovery,
or by lineal warranty descending with assets to the heir. All of
which will hereafter be explained at large.

Grievances Arising from these Estates.

Thus much for the nature of estates-tail: the establishment of
which family law (as it is properly styled by Pigott) occasioned
infinite difficulties and disputes. Children grew disobedient when
they knew they could not be set aside: farmers were ousted of
their leases made by tenants in tail; for, if such leases had been
valid, then under colour of long leases the issue might have been
virtually disinherited : creditors were defrauded of their debts; for
if a tenant in tail could have charged his estate with their payment,
he might also have defeated his issue, by mortgaging it for as
much as it was worth: innumerable latent entails were produced
to deprive purchasers of the lands they had fairly bought ; of suits
in consequence of which our ancient books are full; and treasons
were encouraged, as estates-tail were not liable to forfeiture longer
than for the tenant’s life. So that they were justly branded as the
source of new contentions, and mischiefs unknown to the common
law ; and almost umversally considered as the common grievance
of the realm. But as the nobility were always fond of this statute,
because it preserved their family estates from forfeiture, there was
little hope of procuring a repeal by the legislature, and therefore,
by the contrivance of an active and politic prince, a method was
devised to evade it.

The Remedy—Common Recoveries.

About two hundred years intervened between the making of
the statute de donis, and the application of common recoveries to
this intent, in the twelfth year of Edward IV.; which were then
openly declared by the judges to be a sufficient bar of an estate-
tail. What common recoveries are, both in their nature and conse-
quences, and why they are allowed to be a bar to the estate-tail,
must be reserved to a subsequent inquiry. At present I shall only
say, that they are fictitious proceedings, introduced by a kind of
pia fraus, to elude the statute de donis, which was found so in-
tolerably mischievous, and which yet one branch of the legislature
would not then consent to repeal: and that these recoveries, how-
ever clandestinely introduced, are now become by long use and
acquiescence a most common assurance of lands; and are looked
upon as the legal mode of conveyance, by which tenant in tail may
dispose of his lands and tenements; so that no court will suffer
them to be shaken or reflected on, and even acts of parliament
have by a sidewind countenanced and established them.

Other Limitations.
This expedient having greatly abridged estates-tall with re-



Cuap. viiL) OF FREEHOLDS. 148

gard to their duration, others were soon invented to strip them of
other privileges. The next that was attacked was the freedom
from forfeitures for treason. For, notwithstanding the large ad-
vances made by recoveries, in the compass of about threescore
years, towards unfettering these inheritances, and thereby subject-
ing the lands to forfeiture, the rapacious prince then reigning,
finding them frequently resettled in a similar manner to suit the
convenience of families, had address enough to procure a statute
whereby all estates of inheritance (under which general words
estates-tail were covertly included) are declared to be forfeited
to the king upon any conviction of high treason.

- The next attack which they suffered in order of time was by
the statute 32 Hen. VIIIL. c. 28, whereby certain leases made by
tenants in tail, which do not tend to the prejudice of the issue,
were allowed to be good in law, and to bind the issue in tail. But
they receive a more violent blow, in the same session of parlia-
ment by the construction put upon the statute of fines by the
statute 32 Hen. VIIL c. 36, which declares a fine duly levied by
tenant in tail to be a complete bar to him and his heirs; and all
other persons claiming under such entail.

Lastly, by a statute of the succeeding year, all estates-tail are
rendered liable to be charged for payment of debts due to the king
by record or special contract; as since, by the bankrupt law, they
are also subjected to be sold for the debts contracted by a bank-
rupt. And by the construction put on the statute 43 Eliz. ¢. 4, an
appointment by tenant in tail of the lands entailed, to a charitable
use, is good without fine or recovery.

Estates-tail, being thus by degrees unfettered, are now re-
duced again to almost the same state, even before issue born, as
conditional fees were in at common law, after the condition was
performed, by the birth of issue. For, first, the tenant in tail is
now enabled to aliene his lands and tenements, by fine, by re-
covery, or by certain other means; and thereby to defeat the inter-
est as well of his own issue, though unborn, as also of the rever-
sioner, except in the case of the crown; secondly, he is now liable
to forfeit them for high treason: and lastly, he may charge them
with reasonable leases, and also with such of his debts as are due
to the crown on specialties, or have been contracted with his fel-
low-subjects in a course of extensive commerce.

. Chapter VIII
OF FREEHOLDS, NOT OF INHERITANCE.
119-140.

We are next to discourse of such estates of freehold as are
not of inheritance, but for life only. And of these estates for life,
some are conventional, or expressly created by the act of the
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parties ; others merely legal or created by construction and opera-
tion of law. We will consider them both in their order.

Estates for Life.

1. Estates for life, expressly created by deed or grant (which
alone are properly conventional), are where a lease is made of
lands or tenements to a man, to hold for the term of his own life,
or for that of any other person, or for more lives than one: in any
of which cases he is styled tenant for life; only when he holds the
estate by the life of another, he is usually called tenant pur auter
vie. These estates for life are, like inheritances of feodal nature;
and were for some time the highest estate that any man could have
in a feud, which (as we have before seen) was not in its original
hereditary. They are given or conferred by the same feodal rights
and solemnities, the same investiture or livery of seisin, as fees
themselves are; and they are held by fealty, if demanded, and
such conventional rents and services as the lord or lessor, and his
tenant or lessee, have agreed on.

Estates for life may be created, not only by the express words
before mentioned, but also by a general grant, without defining or
limiting any specific estate. As, if one grants to A B the manor
of Dale, this makes him tenant for life. For though, as there are
no words of inheritange or hesrs mentioned in the grant, it cannot
be construed to be a fee, it shall. however be construed to be.as
large an estate as the words of the donation will bear, and there-
fore an estate for life. Also such a grant at large, or a grant for
a term of life generally, shall be construed to be an estate for the
life of the grantee; in case the grantor hath authority to make
such grant: for an estate for a man’s own life is more beneficial
and of a higher nature than for any other life: and the rule of law
is, that all grants are to be taken most strongly against the grantor,
unless in the case of the king.

Such estates for life will, generally speaking, endure as long
as the life for which they are granted: but there are some estates
for life, which may determine upon future contingencies, before
the life, for which they are created, expires. As, if an estate be
granted to a woman during her widowhood, or to a man until he
be promoted to a benefice; in these, and similar cases, whenever
the contingency happens when the widow marries or when the
grantee obtains a benefice, the respective estates are absolutely de-
termined and gone. Yet while they subsist, they are reckoned
estates for life ; because, the time for which they will endure being
uncertain, they may by possibility last for life if the contingencies
upon which they are to determine do not sooner happen. And
moreover in case an estate be granted to a man for his life, gener-
ally, it may also determine by his cizil death: as if he enters into a
monastery, whereby he is dead in law : for which reason in convey-
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ances the grant is usually made “for the term of a man’s natural
life;” which can only determine by his natural death
Incidents to an Estate for Life.

The incidents to an estate for life are principally the follow-
ing; which are applicable not only to that species of tenants for
life, which are expressly created by deed; but also to those which
are created by act and operation of law. )

Estovers.

1. Every tenant for life, unless restrained by covenant or
agreement, may of common right take upon the land demised to
him reasonable estovers or botes. For he hath a right to the full
enjoyment and use of the land, and all its profits, during his estate
therein. But he is not permitted to cut down timber, or to do
other waste upon the premises: for the destruction of such things
as are not the temporary profits of the tenement is not necessary
for the tenant’s complete enjoyment of his estate ; but tends to the
permanent and lasting loss of the person entitled to the inherit-
ance.

Emblements.

2. Tenant for life, or his representatives, shall not be preju-
diced by any sudden determination of his estate, because such a
determination is contingent and uncertain. Therefore if a tenant
for his own life sows the lands, and dies before harvest, his execu-
tors, shall have the emblements, or profits of the crop; for the
estate was determined by the act of God, and it is a maxim in the
law,. that actus Des nemini facit injuriam. The representatives,
therefore, of the tenant for life shall have the emblements to com-
pensate for the labour and expense of tilling, manuring, and sow-
ing the lands; and also for the encouragement of husbandry, which
being a public benefit, tending to the increase and plenty of pro-
visions, ought to have the utmost security and privilege that the
law can give it. Wherefore by the feodal law, if a tenant for life
died between the beginning of September and the end of February,
the lord who was entitled to the reversion was also entitled to the
profits of the whole year: but if he died between the beginning of
March and the end.of August, the heirs of the tenant received the
whole. From hence our law of emblements seems to have been
derived, but with very considerable improvements. So it is also,
if a man be tenant for the life of another, and cestus que vie, or he
on whose life the land is held, dies after the corn is sown, the
tenant pur auter vie shall have the emblements, The same is also
the rule, if a life estate be determined by the act of law. Therefore
if a lease be made to husband and wife during coverture (which
gives them a determinable estate for life), and the husband sows
the land, and afterwards they are divorced @ vinculo matrimonii,
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the husband shall have the emblements in this case; for the sen-
tence of divorce is the act of law. But if an estate for life be
determined by the tenant’s own act (as by forfeiture for waste
committed; or if a tenant during widowhood thinks proper to
marry), in these and similar cases, the tenants having thus deter-
mined the estate by their own acts, shall not be entitled to take the
emblements. The doctrine of emblements extends not only to
corn sdwn, but to roots planted, or other annual artificial profit,
but it is otherwise of fruit-trees, grass and the like; which are not
planted annually at the expense and labour of the tenant, but are
either a permanent or natural profit of the earth. For when .a
man plants a tree, he cannot be presumed to plant it in contempla-
tion of any present profit; but merely with a prospect of its being
useful to himself in future, and to future successions of tenants.

Incidents Relating to Under-Tenants,

3. A third incident to estates for life relates to the under-ten-
ants or lessees. For they have the same, nay, greater indulgences
than their lessors, the original tenants for life. The same; for the
law of estovers and emblements with regard to the tenant for life,
is also law with regard to his under-tenant, who represents him
and stands in his place: and greater; for in those cases where
tenant for life shall not have the emblements, because the estate
determines by his own act, the exception shall not reach his lessee,
who is a third person. As in the case of a woman who holds
duranta viduitate; her taking husband is her own act, and therefore
deprives her of the emblements; but if she leases her estate to an
under-tenant who sows the land, and she then marries, this her act
shall not deprive the tenant of his emblements, who is a stran-
ger and could not prevent her. The lessees of tenants for life had
also at the common law another most unreasonable advantage ; for
at the death of their lessors, the tenants for life, these under-ten-
ants might if they pleased quit the premises, and pay no rent to
anybody for the occupation of the land since the last quarter-day,
or other day assigned for payment of rent. To remedy which it is
now enacted that the executors or administrators of tenant for life,
on whose death any lease determined, shall recover of the lessee a
ratable proportion of rent from the last day of payment to the death
of such lessor.

Tenancy in Tail after Possibility of Issue Extinct.

II. The next estate for life is of the legal kind, as contradis-
tinguished from conventional, viz., that of a tenant in tail after
possibility of issue extinct. This happens where one is tenant in
special tail; and a person, from whose body the issue was to
spring, dies without issue ; or, having left issue, that issue becomes
extinct: in either of these cases the surviving tenant in special tail
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becomes tenant in tail after possibility of issue extinct. As where
one has an estate to him and his heirs on the body of his present
wife to be begotten, and the wife dies without issue; in this case
the man has an estate tail, which cannot possibly descend to any
one; and therefore the law makes use of this long periphrasis, as
absolutely necessary to give an adequate idea of his estate. For if
it had called him barely tenant in fee-tail special, that would not
have distinguished him from others; and besides, he has no longer
an estate of inheritance or fee, for he can have no heirs capable of
taking per formam doni. Had it called him tenant in tail without
issue, this had only related to the present fact, and would not have
excluded the possibility of future issue. Had he been styled
tenant in tasl without possibility of issue, this would exclude time
past as well as present, and he might under this description never
have had any possibility of issue. No definition therefore could so
exactly mark him out, as this of tenant i tail after possibility of
issue extinct, which (with a precision peculiar to our own law) not
only takes in the possibility of issue in tail, which he once had, but
also states that this possiblity is now extinguished and gone.

This estate must be created by the act of God, that is, by the
death of that person out,of whose body the issue was to spring;
for no limitation, conveyance, or other human act can make it.
For, if land be given to a man and his wife and the heirs of their
two bodies begotten, and they are divorced, a vinculo matrimoni,
they shall neither of them have this estate, but be barely tenants
for life, notwithstanding the inheritance once vested in them. A
possibility of issue is always supposed to exist, in law, unless ex-
tinguished by the death of the parties; even though the donees be
each of them an hundred years old.

This estate is of an amphibious nature, partaking partly of an
estate-tail, and partly of an estate for life. The tenant is, in truth,
only tenant for life, but with many of the privileges of a tenant in
tail ; as not to be punishable for waste, etc.; or, he is tenant in tail,
with many of the restrictions of a tenant fox life; as to forfeit his
estate if he alienes it in fee-simple; whereas such alienation by
tenant in tail, though voidable by the issue is no forfeiture of the
estate to the reversioner; who is not concerned in interest, till all
possibility of issue be extinct. But, in general, the law looks upon
this estate as equivalent to an estate for life only; and, as such,
will permit this tenant to exchange his estate with a tenant for life,
which exchange can only be made, as we shall see hereafter, of
estates that are equal in their nature.

Tenancy by the Curtesy.

II1. Tenant by the curtesy of England is where a man mar-
ries a woman seised of an estate of inheritance that is, of lands and
tenements in fee-simple or fee-tail, and has by her issue, born
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alive, which was capable of inheriting her estate. In this case, he
shall, on the death of his wife, hold the lands for his life, as tenant
by the curtesy of England. -

As soon as any child was born, the father began to have a
permanent interest in the lands, he became one of the pares curiis,
did homage to the lord, and was called tenant by the curtesy
initiate, and this estate being once vested in him by the birth of
the child, was not suffered to determine by the subsequent death
or coming of age of the infant.

‘Four Requisites.

There are four requisites necessary to make a tenancy by
the curtesy; marriage, seisin of the wife, issue, and death of the
wife. 1. The marriage must be canonical and legal. 2. The
seisin of the wife must be an actual seisin, or possession of the
lands; not a bare right to possess, which is a seisin in law, but an
actual possession, which is a seisin in deed. And therefore a man
shall not be tenant by the curtesy of a remainder or reversion.
But of some incorporeal hereditaments a man may be a tenant by
the curtesy, though there have been no actual seisin of the wife: as
in case of an advowson, where the church has not become void in
the lifetime of the wife: which a man may hold by the curtesy,
because it is impossible ever to have actual seisin of it, and im-
potentia excusat legem. If the wife be an idiot, the husband shall
not be tenant by the curtesy of her lands: for the king by preroga-
tive is entitled to them, the instant she herself has any title: and
since she could never be rightfully seised of the lands, and the
husband’s title depends entirely upon her seisin, the husband can
have no title as tenant by the curtesy. 3. The issue must be born
alive. The issue also must be born during the life of the mother,
for if the mother dies in labour, and the Caxsarean operation be
performed, the husband in this case shall not be tenant by the cur-
tesy ; because, at the instant of the mother’s death, he was clearly
not entitled, as having had no issue born, but the land descended to
the child while he was yet in his mother’s womb; and the estate,
being once so vested, shall not afterwards be taken from him. In
gavelkind lands, a husband may be tenant by the curtesy, without
having any issue. But in general there must be issue born: and
such issue as is also capable of inheriting the mother’s estate.
Therefore if a woman be tenant in tail male, and hath only a
