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PART I

GENERAL CONSIDERATIONS.

L—OF THE NATURE AND OB- TER ISSUES ON THE PART
JECT OF ISSUES. OF THE DEFENDER.
I.—OF ISSUES AS DISTIN- | V.—OF ADMISSIONS PREFIX-

GUISHED INTO GENERAL ED TO THE ISSUES, AND

AND SPECIAL. SCHEDULES APPENDED TO
II1.—OF THE LEADING RULES THEM.

OR ' PRINCIPLES TO BE | VI.—OF THE CAUSES IN WHICH

ATTENDED TO IN THE AN ISSUE OR ISSUES ARE

FRAMING OF ISSUES. SENT TO A JURY FOR
IV.—OF SEPARATE OR COUN- TRIAL.

CHAPTER L

OF THE NATURE AND OBJECT OF ISSUES.

As every judicial controversy, when analysed, and divested
of the extraneous and incidental qualities with which it is
generally at first exhibited by the parties, is found to re-
golve or issue into one or more comparatively short question
or questions, the meaning of the term Issue in legal phra-
seology, is as obvious as it is appropriate. It has been
introduced into the law and practice of Scotland on the
analogy of the English system of pleading. In both coun-
tries it has the same meaning ; and in both, it is intended
2



2 OF THE NATURE AND OBJECT OF ISSUES.

to embody and present in a concentrated form, the precise
point or points to be tried and determined between the con-
tending litigants. But, while the general meaning and de-
sign of an Issue are sufficiently manifest, and are the same
in England and Scotland, the steps of procedure by which
it is arrived at, and ultimately settled in the two countries,
are materially different.

While the system of pleading, as it is called in England,
and of preparing the Record, as it is expressed in Scotland,
continues so dissimilar, so long will the mode of arriving at
and settling the Issue or Issues be unavoidably very dif-
ferent. For, on the pleadings of the parties, or the Record
of their averments, depend entirely the nature and the
terms of the Issue or Issues which must regulate the judi-
cial trial between them. In England* the parties are
obliged so to plead, or in other words, so to prepare the
Record, as to develope some question or Issuc by the effect
simply of their own allegations. The one party avers, and
the other denies, till Issue is joined. The Record, or plead-
ings, when thus completed, presents at once, and without
the interposition of any farther judicial act or form of pro-
cedure, the question or Issue, one or more as the case may
require, for trial. And to such perfection has this system,
aided and confirmed as it has been by a long course of
usage and judicial regulation, arrived, that the objections to
which it might, in the apprehension of persons imperfectly
acquainted with the subject, be liable, are, it is believed,
very little experienced in practice. In order to combine
with the requisite certainty and precision, the greatest
brevity and conciseness, there has been established in Eng-
land a set of rules, of which a strict observance is in the
general case sufficiently induced by the interests of the con-
tending parties themselves. No immaterial, extraneous, or
irrelevant matter, is allowed to be stated ; all repugnancy,

* The views suggested of English practice, have been derived from Serjeant
Stephen’s Treatise on the principles of Pleading.
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ambiguity and prolixity are anxiously excluded ; the allega~
tions of parties must not be argumentative, nor by way of
recital, but must consist of pure averment, and be positive
in form ; what is merely matter of evidence, is not permit-
ted to be stated ; nor a variety of things of which the Court
will always take judicial notice, whether averred on record
or not ; nor that which would come more properly from the
opposite side. Neither is duplicity,—~that is, double or
alternative pleas—ever permitted, except in peculiar cir-
cumstances, and with the express leave of the Court on
special cause shewn. When, in addition to all this, it is
kept in view that pleadings in law are never allowed to be
blended with pleadings in fact,* it can be readily understood
how the parties themselves, by the mere effect of their own
allegations, join Issue in such a way as to make it perfectly
safe and practicable, simply to adopt the Record as evolving
the question or questions for trial.

Such are the general features of the English system of
pleading or joining issue, preparatory to trial. But, how-
ever well that system is found to work in the practice of
the Common Law Courts in England,—completely separa-
ted as these Courts are from the Courts of Equity,—it is
impossible that such a system could be of general applica-
tion in Scotland, where the jurisdictions of Common Law
and of Equity are combined and administered in the same
Courts, by the same Judges, and under the same forms,
without any settled or marked distinction.

Accordingly, the mode in which parties set forth, and
record their respective allegations, is, in the practice of
Scotland, essentially different from what it is in England.

* In England, when the object of parties is to go to trial on the facts of the
case, they plead and make up the Record by declaration, plea, replication,
&e. and the Issue joined betwixt them Is called an Issue in fact; but when it is
intended to rely on a principle of law, the Record is made up by declaration,
rebutter, joinder in rebutter, &c. and the Issue joined is called an Issue in
Law.
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In Scotland ® the parties at the same time, and in the same
paper, set forth their averments in fact, and their pleas in
law ; and they are expressly enjoined by Statutet to do so
with such an amplification, and accompanied by such a de-
tail of incidental and relative circumstances, as unavoidably
to lead in many, if not the greater number of cases, to a
very considerable length and complexity of statement. As
a necessary consequence of such a mode of pleading, some-
thing farther requires to be done before the parties can go to
trial. It would never do, simply and at once, to adopt the
record as exhibiting the points to be tried by the Jury;
for, it is not unfrequently a difficult thing, after the parties
have completed the record of their allegations, to determine
whether the question in dispute turns on matter of law or
matter of fact, or partly on both. It becomes necessary, -
therefore,—as preliminary to going before a Jury,—not
only to ascertain whether there is any material difference
between the contending parties on matter of fact, but also
to settle, with certainty and precision, in what that differ-
ence consists. A preparatory consideration and analysis of
the Record is therefore indispensable.

The various statements on either side must be reviewed
and collated, in order to discover precisely their opposed
effect ; the points mutually admitted, and those, though
disputed, which are immaterial, must be distinguished and
thrown aside ; and thus, by laying out of view all unneces-
sary matter, the real question or questions to be tried, stand
out separately and disencumbered. It may, and does fre-
quently happen, when a case is so analysed, that, contrary
to the anticipations and views of both parties, there is truly
no relevant matter for trial at all. When this occurs, no
Issue can of course be granted,—the parties being either
at once sent out of Court, or obliged to amend their plead~

® For a full exposition of the procedure and forms of process in Scotland, see
the Author’s treatise on the practice of the Court in Jury Causes.
+ Judicature Act, 6. Geo. IV. cap. 120.
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ings. Or, it may happen that, the parties being agreed
on all the material facts, the hinging point is one purely
and entirely of law: Neither, in such a case, is any Issue
framed for trial by a Jury—the discussion being left to be
raised by the parties, and disposed of by the Court, on the
Record as it stands. But although this course may be per-
feotly safe and practicable in pure questions of law, which
are taken cognisance of by the Judges alone, it would not
answer in reference to questions of fact, which have to be
determined by the aid of a Jury. The amplified form of
the Record renders it indispensable, that the real point or
points for trial, should be clearly ascertained, and precisely
defined, before going to the Jury. If again this be fre-
quently a matter of great nicety and difficulty, requiring the
fullest consideration, and the most discriminating enquiry, it
is obviously one which could not, with safety or expediency,
be left for adjustment during the hurry and excitement of
a public trial. As long, therefore, as the mode of pleading,
or system of Records, continues in Scotland as it is at pre-
sent, so long must the points for trial be embodied in the
shape of Issues previously ascertained and settled. Ac-
cordingly, in all cases in Scotland where the determination
of a Jury becomes necessary, or is deemed expedient, the
disputed matter is, by the sifting process of analysis which
has now been described, in the first place extracted and
embodied by officers of Court appointed for that purpose,
in a separate and specific form, as the Issue or Issues te
be tried.
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CHAPTER II.
OF ISSUES,—AS DISTINGUISHED INTO GENERAL AND SPECIAL.

SINCE the introduction of Jury Trial in Civil Causes into
Scotland, considerable and important changes have gradu-
ally taken place in the form and structure of Issues.

At first, and during the earlier yoars of the Institution,
the Issues sent to a Jury for trial were simply questions of
specific fact. All the material allegations on which the
parties were found to be opposed, being extracted from the
Record, were embodied in the shape of a series of ques-
tions. Thus, in the noted case of the Earl of Fife,* which
was among the earliest civil causes tried in Scotland by a
Jury, there were no less than seven distinct questions or
Issues, each separately embodying some allegation in respect
of which the pursuer maintained his action, and sought to
reduce the deeds of settlement which formed the subject of
enquiry. But as all of these allegations had one object,
and were intended to support onme general proposition or
ground of reduction, viz. that the deeds were not, or at
least could not be held to be the deeds of the alleged
granter, inasmuch as they had not been executed according
to the rules and solemnities required by law, it is obvious
that the whole matter might have been submitted to the
dJury, and tried in a much more general and simple form.
Accordingly, the case having afterwards come by Appeal
before the House of Lords,} and a new trial ordered, it
was, upon the suggestion of the Lord Chancellor (Eldon,)
directed that one Issue to the effect of,— Whether the
deeds sought to be reduced were not, or either of them, was

® Earl of Fife v, Earl of Fife's Trustees. Oct. 1816. Murray’s Reports,
vol. 1, p. 90.

1 Shaw's Appeal Cases, vol. I. p. 498. New trial, 9th March 1835. Murrsy’s
Reports, vol. 111, p. 497.
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not, the deeds or deed of the granter ! should be settled as
the Issue for trial.

The Fife case illustrates very well the detailed or specific
shape in which the Issues were constructed for some years
at first ; and it illustrates equally well the distinction be-
tween that mode of settling questions for trial, and what is
usually called the General Issue. According to the former
method, the various material facts alleged in support of the
action were submitted in a distinct and articulate series of
questions to the Jury, whose verdict would of course con-
sist of a corresponding series of answers, which again
might or might not, according to circumstances, prove
decisive of the subject in dispute; for it might happen that
to some of the questions a negative, while to others an
affirmative answer was returned. The effect, therefore, of
the whole verdict became always in such cases a matter of
subsequent consideration and discussion before the Court.
On the other hand, by the General Issue, the whole matter
in controversy is concentrated into one shart question, an
answer to which must necessarily prove decisive in favour of
one or other of the parties.

The tendency to generalize the Issues gradually strength-
ened, as being more consonant with the object and design of
trial by Jury than Special Issues; and, it may be said, that
in consequence of the decision of the House of Lords in the
Fife case, and the subsequent acquisition of new and ad-
ditional statutory powers,* the method of setting out, in
a series of articulate questions, all the material allegations
on which a case depends, has been entirely abandoned.

But a perfectly vague or general form of Issue is aleo li-
able to many and serious objections : While, on the one hand,
it may be alleged in favour of such an Issue, that the simpli-
city of its structure would prevent discussion and difficulty
in its settlement before the trial, it must, on the other hand,

. * 59 Geo. 1L c. 85, and 6 Geo. IV. ¢, 120,
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be kept in view, that the discussion and difficulty thus ap-
" parently avoided, would only be postponed and transferred
from one stage of the litigation to another. If the form of
a General Issue were universally and in all cases adopted,
there could of course be little or no difficulty in the adjust-
ment before the trial. But then, in order to ascertain and
determine the real and substantial object of such an Issue,
in each particular case, the allegations and pleas of the
parties, as set forth by them in the Record, would require
in every case to be carefully examined, considered, and ana-
lysed, during the progress of the trial, when the publicity
and excitement of the occasion would be any thing but con-
ducive to an accurate result. Each party would of course
maintain that view of the import of the Record which tal-
lied best with his own particular interest ; and, amidst the
conflict of contending elements, the Judge and Jury would
frequently, and in spite of every precaution, fall into error.
It is manifest, therefore, that the General Issue would
not, at least in the greater number of instances, afford
any relief whatever, either from difficulty or trouble. On
the contrary, it would most probably lead, in numerous
cases, to much embarrassment, misapprehension, and error,
which a previous settlement of the precise points in dis-
pute would have entirely prevented. Indeed, as well might
the Record be at once sent by itself to the Jury, as ac-
companied with an Issue which is perfectly vague and
general in its terms, and which does not indicate, with
more or less precision, the point or points on which the dis-
cussion is to turn. It has been already shewn, however,
that the Record, made up according to the existing system
of pleading in Scotland, would by itself be altogether un-
suitable for trial.

A medium course, between the original form of Special
Issues, and an Issue perfectly vague and general, has
therefore been gradually introduced, and is now followed in
practice. The distinguishing and peculiar feature of the
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principle now observed in the adjustment of Issues, is,
that while the real and leading points on which the litiga-
tion turns, is fairly brought out and indicated, this is done
in as general and comprehensive a manner as possible. In
illustration, let it be supposed that a case is to be tried by
& Jury, in which a deed of settlement is challenged, on the
various grounds, that it was subscribed by the granter when
he was non compos mentis,—that at any rate it had been
impetrated from him, while he was facile and ‘easily imposed
on, through fraud and circumvention,—and farther, that it
was executed while the granter was on his death-bed, to
the prejudice of the pursuer, as his heir-at-law. Now, in
such a case, an Issue 8o vague and general as—Whether the
deed challenged was not valid or effectual ¢ might, no doubt,
try the whole matter in dispute; but as such an Issue gives
no indication whatever of the real grounds of contest, the
parties, the Judge, and the Jury, would, by looking at the
Issue alone, be left entirely in the dark, and could form no
certain or precise idea of the matter in dispute till the Re-
cord came to be examined and the case fully explained at
the trial ; and then, after all, it might be found that some
of the apparently leading grounds of action, were not to be
insisted in. Besides, it might, as already explained, be fre-
quently a difficult matter,and one susceptible of much alterca-
tion, and nicety of discussion, to ascertain and define with
perfect accuracy, from a Record made up according to the
existing system, and amidst the excitement and hurry of a
public trial, the precise points as to which the parties were
at issue.

It is manifestly, therefore, conducive to the due adminis-
tration of justice, that the precise grounds of contest should,
previous to the trial, be fixed down and settled, so that
the defender may know how far, and in what respects, it
is requisite for him to be prepared,—that the Judge may
have an opportunity of considering the legal principles
which are likely to be brought into discussion,—and that
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the Jury may, from the first moment of their entering on
their duties, have constantly before them in a distinet, in-
telligible, and concentrated form, the precise point or points
which they are to try. But to meet these objects, the
vague and general Issue suggested in the case above sup-
pored, would be clearly inadequate. In order, then, at
once to present in as short, simple, and concentrated a
form and style as possible, the disputed points, and also
fairly to indicate their general nature and description,
three Issues would be requisite for trying the case, viz.—
first—Whether the deed challenged was not the deed of
the granter? sscond, Whether the granter was a person of
a weak and facile mind and easily imposed on, and whether
the defender, taking advantage of his facility and weakness,
impetrated from him the deed in question?! and #Zhird,
Whether the deed was executed by the granter on death-
bed? Such Issues as these, it will be observed,—while
perfectly general on the various grounds of action, and in
that respect different from the early style of Issues, which
embodied in a series of questions the specific facts alleged
by the party in support of his ground or grounds of action,—
are yet sufficiently special, fairly to indicate and bring out
the nature of the pleas which are to be maintained at the
" trial.
Other examples might be cited in order to illustrate
the principle on which Issues are now usually constructed ;
but to enter farther into the subject at present, would
be to anticipate what will more properly fall to be noticed
afterwards in treating separately of the various classes in-
to which Issues have been arranged. Enough, it is hoped,
has at present been stated, to explain generally the
views and objects in reference to which Issucs are gene-
rally prepared and settled according to the existing sys-
tem. In some cases the Issues may be more general
or more special in their form than in others,—but in
every case, the great object is to frame the Issue or
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Issues in as short and concentrated a form as possible,
consistently with a fair indication of the nature of the points
in dispute, and the legal principles which are involved in
the discussion of them.

How far that object is practically attainable under the
existing system, can be best understood from a considera-
tion of the numerous examples which are afterwards given
of Issues applicable to almost every description of judicial
controversy. It will be found, that very rarely indeed is
the Issue so perfectly vague or general as not to give some
indication, either in the terms in which it is expressed, or
in the statement and admissions with which it is prefixed,
of the nature of the question, or subject matter for trial.

CHAPTER III.

OF THE LEADING PRINCIPLES OR RULES TO BE ATTENDED To
IN FRAMING ISSUES.

As preliminary to the adjustment of the Issues, it must, of
course, be ascertained from an examination of the Record,
whether or not there is a proper and relevant case for trial
by a Jury. It may happen, even after the parties have
met before the proper officers for the purpose of settling the
Issues, that the case is found not to be in a fit state for
trial ;—a preliminary question of relevancy or law may re-
quire to be first determined by the Court ; there may truly
be no material fact as to which the parties are at issue,—
the whole matter turning on a question of law; or, the
parties may have stated their allegations in so defective and
irregular & manner, as to render it impracticable to frame a
proper Issue. In none of these situations would an Issue
be granted,—till at least the preliminary questions of law or
relevancy have been determined by the Court, or till the
parties have altered and amended their pleadings.
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Supposing, however, that the Record presents a case fit
and proper, both in form and substance, for trial by a Jury,
and that there is no objection to the settlement of an Issue
or Issues, the next consideration relates to the precise form
and terms in which the Issue or Issues should be framed.
As this, again, chiefly depends on the nature of the case to
be tried, it follows that the terms of an Issue are, and must
in some degree be as varied as questions of civil right are
numerous and diversified. It is impossible, therefore, to
predicate any universal or inflexible rules for the framing
of an Issue. The analogy of examples which have stood the
test of practical experience, must therefore be the main guide
and criterion of form and style in the settlement of Issues.
There are, however, some considerations which may here be
noticed, as more or less bearing on the construction of
Issues in all cases.

1. The point, how far Issues ought to be spacial or general
in their structure and terms, has been already sufficiently
adverted to.

2. When, and in what circumstances, ought there to be
more than one Issue? This question depends very much on
the same considerations which have been noticed, as affect-
ing the speciality or generality of the Issue. In every case
where two or more separate and independent claims or ques-
tions of right are in contest, an Issue should be framed
applicable to each of them. For example, when a party
maintains, in an action brought against the same defender,
as he may competently do, and frequently does, several
claims of right, one claim may be for damages on account of
defamation, and another for assault; or, to suppose a different
case—one claim of debt may be founded on an obligation
for money borrowed, and another for goods sold and de-
livered ; in these, and all such double or complex cases, a
separate Issue is necessary for each independent claim or
question of right, as each depends, or, at least, may depend on
different circumstances, may require the application of diffe-
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vent principles of law, and may be differently decided by
the Jury, and differently ruled by the Court.

But it does not follow, on the other hand, that in every
cage where there is only one claim of right involved, one Issue
only is to be adjusted for trial. In most of such cases one
general Issue may be found sufficient. But exceptions fre-
quently occur. The claim, though single, may depend on
circumstances or grounds of action so essentially different,
that to mix them up under one General Issue, might lead to
very embarrassing, if not inextricable difficulty and confu-
sion. This has been already illustrated in the case of a re-
duction of a deed of settlement, on the different and various
grounds of total incapacity on the part of the granter, or
of his having been imposed on, or on deathbed. In such
a case it is necessary, with reference to ulterior conse-
quences, that not only the validity or invalidity of the deed
should be ascertained, but that, supposing it to be found
invalid, the ground on which such a result is arrived at,
should be likewise known. In every case, therefore, where,
although the object generally of the action is single and the
same, the consequences of the verdict may be different in de-
gree, according to the ground on which the Jury have pro-
oeeded, it is proper that the various grounds of action should
be made the subject of separate Issues. KEven where the
ratio of the verdict does not necessarily, or of itself, make
any practical difference on the result, still separate Issues,
applicable to each separate and independent ground of ac-
tion, may, for many obvious reasons, be very desirable. In
cases of damages, for example, founded on several alleged
acts of defamation and assault, although only an aggregate
sum is claimed in reparation, separate Issues, applicable to
each individual act of wrong, may be of great importance
in reference to the procedure which follows the verdict.
Suppose that, in such a case, three separate Issues, appli-
cable to three separate acts of defamation or assault, have
been sent to the Jury, and a verdict returned for the pur-



14 OF THE LEADING PRINCIPLES, &C.

suer on one of them only, and for the defender on the other
two, the question of expenses would be regulated accord-
ingly ; but if one General Issue only, embracing the whole
matter, had been gettled for trying the case, the verdict
would, of course, be equally general, and there would be no
proper criteria for the guidance of the Court in the matter
of expenses. Similar reasoning applies to the case of the
Court deciding in questions of new trial, where it is frequent-
ly of essential importance to know the precise ground on
which the Jury have proceeded.

3. Whether there be several Issues, or one only, the terms
and phraseology employed should be free from all obscurity
or ambiguity. No room should be left for doubt as to the
true meaning of the Issue, or the real object proposed to be
attained by it. That inattention to this rule may be pro-
ductive of serious consequences, will be readily conceived,
when it is recollected that, by the nature and terms of the
Issue, the proof at the trial is regulated and controlled.
Whatever may be truly the grounds of action, or the man-
ner in which they are set forth and maintained in the Re-
cord, no proof or investigation can be gone into at the trial,
which does not fall within the fair meaning and scope of the
Issue.* Thus in an early case,t under the Issue, whether
¢ it wae understood and agreed,” parole evidence was ad-
mitted at the trial, although it appeared from the Record
that the bargain on which the question depended had been
in writing, and ought therefore to have been supported by
written evidence only. But the expressions in the Issue
“ understood and agreed,” being so exceedingly general and
comprehensive, it was held that the party maintaining the
affirmative of the Issue, could not be precluded from esta-
blishing, by every kind of legal evidence, the understanding
and agreement which formed the subject of dispute. If it

® On this subject, see Macfarlane’s Practice, p. 230, and the Cases there
cited.
t Stothart 13th Sept. 1821.—2. M. p. 542.



IN FRAMING ISSUES. 15

had been intended to confine the party to written evidence,
the expressions in the Issue ought to have been more guard-
ed and precise,—for example, the words “ bound and obli-
ged” in place of “ understood and agreed,” would have pre-
cluded the difficulty.

4. As the more concisze and concentrated the Issue is the
better, go is it a rule which tends greatly to promote that
object, to exclude all redundancy, and every thing which is of
the nature of evidence rather than of the essence of the
point in dispute. Thus in an action of damages for breach
of promise of marriage, it is enough to put it in Issue,—
whether the defender made the promise, and wrongfully
failed to perform it, without adding, as has been sometimes
done,—whether, in violation of the promise, the defender
did, of a particular date, marry another lady. Any such
addition is clearly redundant, as putting in Issue not only
the direct point itself, of whether there was a breach of
promise, but also, whether that breach had been caused in
a particular way.

5. The strictest accuracy ought likewise to be observed
in referring to names, dates, places, and other matters specially
mentioned in the Issues. An error in any of these partiocu-
lars may prove fatal to the action, although otherwise, both
in regard to its intrinsic merits, and the manner in which it
has been presented in the Record, clearly well-founded.
Accordingly, in a case in which the Issue put it to the
Jury to say,—whether the defender, ¢ on or about the 18th
¢ day of November 1828, had lodged a paper in a certain
¢ process containing slanderous words,” &c. and it turning
out that the paper had been lodged on the 18th of July
1828, the Court directed that there was no evidence to sup-
port a finding for the pursuer under the Issue, although the
discrepancy in the dates was manifestly the result of unin-
tentional and clerical error.*

6. Unless where a branch of the action is withdrawn or

*® Cullen v. Ewing, 14th March 1832. 10 Sh. p. 497.
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abandoned by the parties themselves,—which ought to be
done by a Minute lodged in process to that effect ; or where
a particular Issue is directed by the Court to be settled for
trying some isolated point in a cause, the Issue or Issueg
should be so constructed as to comprehend and exhaust the
whole matter in dispute. But a distinction must be observed
betwixt exhausting the subject matter in dispute, and includ-
ing in the Issues all the incidental qualities founded on by the
parties in their pleadings, whether essential or not. It is
not uncommon for parties to set forth in their pleadings, a
great variety of allegations, which, although not altogether
irrelevant, may not be indispensable to the object in view.
It is, therefore, always in the power of a pursuer, when the
Issue comes to be settled, to insist that it shall not be more
comprehensive, nor by ite terms, shall throw a greater burden
of proof on him, than what is essential and indispensable in
support of the conclusions of the action ; and it is of no conse-
quence that, by his averments in the Record, a greater bur-
den of proof has, ez figura verborum, been undertaken by him
than necessary. Thus, although it is not unusual for the pur-
suer in actions of damages for slander, or for wrongous im-
prisonment and other wrongs, not only to set out the alle-
gations of wrongous conduct on the part of the defender,
necessary to support in a relevant manner the conclusion
for damages, but also to state and aver that the things com-
plained of were done maliciously or fraudulently, it is not
incumbent on him, when the Issues come to be prepared, to ad-
here to the allegations of malice or fraud, even although they
should have been made in the libel itself. At the sametime,
as positive malice, if proved, might aggravate the damage,
the pursuer may, if he pleases, expressly charge it not only
in his pleadings forming the Record, but also in the Issue or
Issues, and so undertake a proof of it. Yet, as already
mentioned, it is not absolutely incumbent on him to take
an Issue so framed; even where the charge is in the Record,
provided the conclusions of the action can in law be rele-
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vantly maintained without it.* In a recent case, also of ju-
dicial slander, in which the Pursuer libelled that the words
complained of were not only false, malicious, and calumni-
ous, but * without any probable cause,” the Court held, in
settling the Issue for trial, that it was not necessary to in-
sert these words.+ This principle is of general application,
and not confined merely to cages of privilege. Thus in two
recent cases, where the pursuer alleged in his summons and
pleadings, that certain acts and conduct, forming the subject
in dispute, were, in addition to other qualities, * frandulent,”
it was found not to be necessary for, or incumbent on him,
to take an Issue expressly charging fraud.}; In short, it is
now a rule established in practice, and confirmed by the
Court, that although, on the one hand, a party is in no case
entitled to an Issue on matter which is not within the Re-
cord, he is not, on the other. hand, bound to take an Issue
which embraces superfluous matter, whether in the Record
or not. It is sufficient that the Issue be within the Record,
and relevant to support the conclusions of the action.

Such are some of the leading principles or rules which re-
quire attention in the framing of Issues, and which have a
very general application. Numerous considerations of a
more special description will be noticed in their proper
places, in reference to the various classes of Issues, of which
examples are afterwards given.

* Grant, 1st Feby. 1834. 12. Sh. p. 385. Daunmey, 20th June 1836. 14,
Sh. p. 1087.

t Marianski, 17th June 1841. 3. D. B. M. & D. p. 1086.

1 Sprott, 16th June 1888. 16. Sh. p. 1145.—And Rorxbwrgh, 13th Fehy,
1841. 3. D. B. M. & D, p. 556.
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CHAPTER 1V.
OF COUNTER OR SEPARATE ISSUES FOR THE DEFENDER.

It is necessary sometimes for the defender as well as the
pursuer to take an Issue or Issues ; and it is always & mat-
ter of serious consideration whether he should do so or not.
Whatever may be the nature of his allegations in the Re-
cord, the defender is not in every case allowed to substantiate
them by evidence at the trial, without an Issue taken by and
for himself. On the other hand, by taking an Issue for him-
self, the defender is held to undertake a proof of it ; and
although it may not be absolutely and technically incum-
bent on him to enter upon such_a proof till after the pursuer
has, on his part, made out & prime facie case in support of
his own Issus, still it will always be obviously for the inte-
rest of the defender to refrain from taking any Issue at all,
except where, from the nature of the case, such a step is
indispensable.

What, then, are the circumstances in which the defender
must take an Issue or Issues? Although this is not the
place for going into & detailed explanation on the subject,
which indeed can be best collected from the varied and nu-
merous examples of Issues which are afterwards given,
there are some observations of a general description which
may not inappropriately be noticed now. Usually the onus
probandsi lies entirely on the pursuer of a case. He is alone
in petitorio, and on Rim the duty, in the first instance, de-
volves, of setting forth allegations relevant and sufficient to
support his claim, whatever it may be, and also of substan-
tiating these allegations by legal evidence. In by far the
greater number of instances the defender contents himself
with simply denying the claims asserted by the pursuer, and
setting forth such facts and circumstances as he can render
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available, to instruct that they are altogether groundless and
unfounded, In all such cases there is no call on the defen-
der to take any Issue whatever. He is not setting up any
claim for himself. He merely and simply stands on a de-
nial of the pursuer's alleged right. On the pursuer, there-
fore, in such cases, the whole burden of proof lies, and it is
for him alone to take such an Issue, or such Issues, as the
nature of his case requires.

But let it be supposed that the defender, in place of strik-
ing at the foundation of the pursuer’s alleged claim, and
maintaining its utter groundlessness, admits or assumes its
existence, in so far as the facts on which it is made to rest
are concerned, but at the same time pleads and avers other
facte and circumstances relevant and sufficient to take off
the legal effect which might otherwise have attached to the
pursuer’s case, a different course of procedure and different
rules of law apply. In the case supposed, the onus probandi
which would otherwise have lain on the pursuer, is by his own
admigsion shifted and transferred to the defender, who, in
his turn, must, in order to prevent a verdict passing against
him on the Issues for the pursuer, substantiate his averments
by legal evidence. Hence, in such & ease, the necessity.of
an Issue or lssues for the defender, as well as for the
pursuer. Each party is indeed both pursuer and defender
in the same action, their relative positions being o in
reference to the different sets of Issues.

Whenever, therefore, the defender admits the facts on
which the pursuer founds, and that these facts are relevant
and sufficient, if looked at by themselves, to support the
conclusions of the action, his defence, if he has a defence
at all, must be of a nature which renders it incumbent on
him to take an Issue or Issues for himself. Thus, in an
action of damages for a libel, or for verbal slander, if the
words complained of are admitted to have been uttered,
and are likewise indisputably relevant in themselves to infer
damages, the defender may nevertheless allege such facts
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and circumstances, as in law would amount to a waiver or
discharge of the pursuer’s claim, or to compensatio injurie ;
but if he does so, and if the pursuer joins Issue with
him, by denying these facts and circumstances, then he must
take the suitable Issue or Issues for proving them before the
Jury. In farther illustration of this, reference might also
be made to actions of damages for libel or slander, where
the veritas convicii is pleaded, to actions of assault where a
Jjustification is set up, and to actions of nuisance, where ho-
mologation or acquiescence is relied on in defence. In these
cages,—and they, as well as others, will all be afterwards
more particularly noticed in their proper places,—the de-
fender is supposed to admit the relevancy and sufficiency of
the pursuer’s allegations standing by themselves, but he en-
deavours to avoid their legal effect by a new or different
cage presented by himself.

As a test of whether the defender must take an Issue or
not, it has only to be considered, whether the point relied
on by him is founded on matter collateral to the allegations
which he opposes, or on matter which appears, or at least
naturally and properly arises, on the face of these allegations
themselves. If the point relied on by the defender is found-
ed on matter which is clearly collateral to the pursuer’s case,
as, for example, a discharge or waiver, then he must take
an Issue to prove it. But if the point is founded on matter
which appears on the face of the pursuer’s case, and forms
a part of it, or naturally arises out of, or resolves into a
denial of the pursuer’s allegations, then the defender re-
quires no separate Issue.

The Pleas, which are usually made the foundation of an
Issue on the part of the defender, may be divided into two
classes,—Pleas in justification and excuse, and Pleas in dis-
charge. The former are resorted to where it is meant to
be shewn that the acts charged were in the particular cir-
cumstances lawful ; and such Pleas, accordingly, strike at
the right of action, as where the Pleas of veritas or privilege
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are set up. The latter, again, are resorted to where the
right of action is not funditus denied, but where there is
merely a counter case averred, to the effect that, by some
subsequent act or acts, the pursuer’s claim is barred or cut
off. In cases, however, of privilege, it is not generally ne-
cessary for the defender to take an Issue, Thus, for ex-
ample, in an Action of Damages against a Judge, a Clergy-
man, or other public functionary, where the defence is offi-
cial duty or privilege, it may not, and is not generally ne-
cessary for the defender to take a separate or counter Issue,
—+it being competent for him, under the pursuer’s Issue,
and as negativing the ground of action, to prove his privi-
leged situation. But this matter will be afterwards more
particularly considered, in relation to the various forms of
Issues in actions against persons standing in privileged
situations.

Such, then, is generally the state of matters in reference
to which the defender must take an Issue, in order to enable
him to maintain his defence. But it will be kept in view,
that as a defender may plead alternatively, so it is quite
competent for him to set up several different pleas, one
or more of which may require an Issue, while another or
others do not require any. Thus a defender in an action
for a nuisance may oppose it on the alternative grounds
of a denial of the facts averred by the pursuer, or, sup-
posing or assuming the nuisance to be deé facto established,
of acquiescence on the part of the pursuer. The defen-
der, in such a case, will of course be entitled to maintain
his denial of the nuisance without any Issue on his own
part; but if he wishes also to reserve his right to prove
at the trial the pursuer’s acquiescence, in the event of
the nuisance being de facto established, he must take a
counter Issue to that effect.

It has only farther to be added at present on the subject,
that whenever a defender requires, and has obtained an
Issue or Issues for himself, they are distinguished from the
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pursuer’s Issue or Issues by the intervening nonosyllable
* Or,” as will afterwards be found exemplified in numerous
instances.

CHAPTER V.

OF ADMISSIONS PREFIXED TO THE ISSUES, AND SCHEDULES
APPENDED TO THEM.

It frequently happens that, before the time arrives for
settling the Issues, the parties have in their pleadings, form-
ing the Record, greatly narrowed the pointe in dispute, by
mutual admissions. When this oocurs, and when a state-
ment of the admissions, either in whole or in part, would
tend to concentrate and explain the real question to be
tried, such a statement is usually prefixed to the Issue
or Issues. Not only does such a prefatory statement of
admissions narrow the question for trial, but it also, in
most cases, has the effect of rendering the announcement
of the question itself more clear and intelligible. Thus,
in the case of a Reduction of a Deed on the head of death-
bed, the Issue is usually prefixed by an admission that
the pursuer is heir-at-law of the granter, and this has the
effect of making one Issue suffice in place of two ;—for it is
obvious, that were the title of the pursuer not expressly ad-
mitted, an Issue to try that question would be necessary, as
leading to the other and remaining question of death-bed.
This illustrates the advantage of an admission prefixed to
the Issues, in the way of narrowing or limiting the subject
matter for trial. Again, and in order to illustrate the ad-
vantage of admissions, as elucidating the matter for enquiry,
reference may be made to that numerous class of cases
where the Issue is simply one of resting-owing. In such
cases it would frequently be difficult, without the aid of pre-
fixed admissions, to exhibit, in clear and concise terms, the
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nature of the subject in dispute. Thus, in the case of an
action brought for recovery of an account incurred by the
defender, on the employment of, and under a contract with
the pursuer, a prefatory admission of the particular em-
ployment or contract, while it narrows, at the sametime in-
dicates in a form the simplest and most satisfactory, the na-
ture of the subjeot matter for trial.

It has been disputed however, whether any admission can
be prefixed to the Issues without the express consent of both
parties, even where the desired admission has been already
made in the Record. In one case® where this point was
agitated, the Court would appear to have had no doubt of
the expediency of holding, that admissions made in the Re-
cord may be prefixed to the Issues, whether the parties
consented to it or not, but they had no occasion authorita-
tively to settle the point, as the parties agreed that such a
course should be followed. But why should there be any
hesitation on the subject! The prefatory admissions are
just as much part of the case for trial, as the question
which follows them; and it is difficult to see how any
party can justly complain of being held bound by his deli-
berate admissions on record. In practice, however, in the
Issue Chamber, prefixed admissions are never inserted ex-
cept with the consent of both parties.

Besides prefixing to the Issues matters of admission, it
is, in certain cases, usual and expedient to append to the Ie-
sues other matters in the form of a schedule. Thus, in all
actions of damages, where a round or random sum is con-
cluded for, which falls to be assessed by the Jury, the amount
demanded by the pursuer is appended to the Issue or Issues.
In other cases, again, where the subject of enquiry relates to
a variety of different documents or articles which require to
be particularly founded on in the questions for the Jury, in
place of embodying them in the Issues, and so lengthening

® Swayne, 37th June 1835. 13 8h, p, 1008.
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them out in an unusual degree, they are appended in the
form of & schedule. Thus, in an action of damages for a
libel, founded on a variety of lengthy passages in a book or
newspaper, in place of quoting these passages ad longum in
the Issues, it may be found to be more convenient to refer
to them as in & schedule annexed. In short, wherever the
form of a schedule appended to the Issues, would obviously
tend to relieve them of obscurity or minute and lengthy de-
tail, such an expedient may with propriety be resorted to.

CHAPTER VI.

OF THE CAUSES IN WHICH AN ISSUE OR ISSUES ARE SENT TO
A JURY FOR TRIAL.

This is not a topic which requires to be enlarged on here.
It has been fully treated of elsewhere.* At the sametime,
and as the question is sometimes mooted in the course
of the framing of the Issues—how far the case is one fitted
for trial by a Jury, a few observations on the subject may
not be misplaced.

Certain classes of actions must, by statutory enactment,
be sent to a Jury for trial ;+ and asno discretionary power
in relation to such actions has been left with the Court,
there is of course no room for discussion in so far as they
are concerned. But it is also, under the statutes applicable
to the institution of Jury trial, in the power of the Court,
although not imperative on them, to appoint almost every
case that is found to turn on disputed facts, to be submit-
ted to & Jury; and the leaning, always strong, has been
daily encreasing to resort to this mode of trial.

At one time, it would appear to have been thought ad-
visable in reductions of services, where additional proof was

® Macfarlane’s Practice of the Court in Jury Causes. Part 1. Cap. IL
1 59 Geo. IIL cap. 35, and 6 Geo. IV, cap. 120,
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offered by both or either of the parties, to appoint it to be
taken on commission rather than to remit the whole case for
trial by a Jury.* But probably, there would be no hesita-
tion now, even in such questions, at once to send the whole
matter to a Jury, seeing that in a recent case of this de-
scription, the House of Lords remitted back to the Court
of Session to direct the appropriate Issue or Issues, compre-
hending the whole points in dispute, to be sent to a Jury,
and that, notwithstanding of & proof by commission having
been previously allowed and adduced without objection on
either side. The case referred to was accordingly afterwards
tried by a Jury on Issues settled by the Court under the re-
mit from the House of Lords.4+ A distinction however may
be taken between reductions of services which have been
carried through e» parts, and of services in which both the
competing parties have appeared, and regularly maintained
and contested their respective rights and interests. If ad-
ditional evidence were allowed at all in cases of the latter
description, it would probably be limited and directed to be
taken on commission.

In some cases where the evidence was likely to be of an
exclusive character, or closely connected with some particu-
lar science or art, the Court, in place of remitting to a Jury,
have rather appeared to have been disposed to remit to a
Commissioner to take the necessary proof, or to a person of
skill to report on the disputed points.} But even in such
cases the Court would probably now exhibit a different

® Anderson, 18th June 1834. 12 Sh. p. 729; and Officers of State, 4th
July 1835. 13 Sh. p. 1044.

+ Watson, 10th May 1836. 14 Sh. p. 734. Report of Appeal, 27th August
1885. Scottish Jurist, vol. vii. p. 94.

t Crawfurd, 84 February 1824. 8 Sh. p. 667. Afirmed 23d May 1836.
2 W. & 8. p. 354. Robertson, 11th March 1834. 12 Sh. p. 544. Buchkanan,
17th December 1836, 15 Sh. p. 286. Kerr, 10th March 1837. 15 Sh. p.
784. Boswell, 1st June 1838. 16 8h. p. 1086. Magistrates of Glasgow, 16th
November 1839. 2 D. B. & M. p. 61. Clelland, 18th January 1839. 2 D. B.
& M. p. 344. Barnet, 16th January 1840. 2 D. B. & M. p. 337.
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manifestation, in consequence of a recent judgment in the
House of Lords, by which an interlocutor of the Court of
Session, appointing a proof to be taken on commission, was
reversed, and a trial by Jury ordered.*

The numerous examples of Issues in the following pages,
ariging, as they do, out of almost every class and descrip-
tion of action, demonstrate very forcibly, that Jury trial is
now of very extensive application in this Country.

® Boswell, 23d April 1839, M‘L. & R. App. Cases, p. 136.
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LIBEL AND DEFAMATION.

I.—OF THE STRUCTURE OF CLUDING ACTIONS AGAINST
ISSUES IN ACTIONS OF THIS JUDGES, COUNSEL, AGENTS,
CLASS GENERALLY. AND LITIGANTS.

1II.—OF THE STRUCTURE OF | IV.—OF THE S8TRUCTURE OF
ISSUES IN ACTIONS FOR ISSUES IN ACTIONS FOR
SLANDER AGAINST CLERGY- SLANDER, WHERE RIGHTS
MEN. , OF CRITICISM, PLEAS OF

III.—OF THE STRUCTURE OF CONFIDENTIALITY, AND
ISSUES IN ACTIONS FOR SIMILAR QUESTIONS
JUDICIAL SLANDER, IN- ARISE.

CHAPTER 1.

OF THE STRUCTURE OF ISSUES IN ACTIONS FOR SLANDER
GENERALLY.

THE points which require to be particularly attended to
in framing an Issue or Issues for the trial of questions of
this description are,—besides the relevancy and sufficiency
in law of the averments on record, which in all classes of
actions form the first consideration,—the following,—1. Ad-
missions to be prefixed to the Issues. 2. Quotation of, or
reference to the passages or words specially founded on as
containing the libellous or defamatory matter. 3. Places,
dates, and persons. 4. Mode of stating and interpreting the
inuendoes under the form of which the libel or defamation
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may have beon conveyed. 5. Counter Issues for the de-
fender.

1. Admissions. Some general observations have been al-
ready made on the subject of prefixing admissions to the
Issues, and as to whether this can be done from the state-
ments in the Record, independently of any special consent
of the parties.* The advantage of admissions in questions
of libel and defamation is obvious. In the ordinary case, for
example, of an action for a libel in a Newspaper or Maga-
zine, against the publisher, printer, and author, or any of
these parties, unless the connection of the defender with the
libel, and the particular position and character of the parties,
be made matter of prefatory admission, these points would
require to be sent to the Jury in the shape of Issues.

In general, there is no dispute about the identity of the
printer, publisher, or author of a libel,—the substantial
question turning on its application and effect ; and adcord-
ingly, in most cases of this description, the Issue is prefixed
with an admission of the defender’s peculiar position, and
his connection with the matter complained of. The peculiar
position or status of the pursuer may also, with equal ad-
vantage, be made matter of admission, as illustrated by
several of the examples which follow. Besides being con-
ducive to the saving of expense and trouble at the trial, as
well as in the preparation for the trial, prefatory admissions
tend greatly to the clearness and concentration of the sub-
stantial question in dispute.

Where counter Issues are taken by the defender, they
may also be prefixed by admissions, in the same way as the

sues for the pursuer.

2. Quotation of, or reference to the Libellous or Defamatory

7ords. In actions for defamation or verbal slander, the

ords complained of are always put in Issue with as much
® Supra, p. 22-3.
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exactness and precision as possible. In actions again, for
libel or written slander, the passages specially founded on
by the pursuer, and in relation to which the Issues are fram-
ed, are always either quoted verbatim et literatim in the Is-
sues themselves, or referred to as annexed. This is neces-
sary in order to prevent any misconception or mistake as
to the particular matter in regard to which the parties.are
contending. It frequently happens that the pursuer of an
action for a libel or for defamation, founds in his summons.
and also in his subsequent pleadings, on matter as libellous
and defamatory, which afterwards, when the Issues come to
be settled, is either given up, or ascertained not to be rele-
vant.

3. Places, dates, and persons.—In order that the defender
may have due notice, and be prepared at the trial, it is ne-
cessary to set forth in the Issues, with accuracy and preci-
sion, the places where, the dates when, and the persons to
whom, the alleged slander has been uttered. Any mistake
in these particulars may very materially affect the case, as
no evidence will be allowed to be adduced at the trial which
does not strictly apply to the matter set forth in the Issues.
Paterson, Tth June 1830 ; 5. M.281. Cullon or Mackenzie,
14th March 1832; 10. S. 497.

4. Inuendoes—As slander seldom presents itself in the
language of direct attack, it becomes necessary, where the
form of inuendo or insinuation has been assumed, for the
pursuer of an action for libel or defamation, to set out the
precise nature of the charge which, he avers and undertakes
to establish, was really and truly intended to be made against
him. The Issue must in this, as in other respects, be in
accordance with the averments on record. It therefore fol-
lows that no interpretation of an inuendo can be introduced
into the former which is not warranted by the latter. And
unless the inuendo, as appearing from the interpretation
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averred on record, is of such a nature, and made in such a
form, as to be relevant and sufficient in law to sustain the
action, no Issue can be granted at all. Truly, therefore,
the consideration of the inuendo, or rather its interpreta-
tion, applies to the Record and not to the Issues—for, ae-
suming that the Record is in this respect unobjectionable,
all that requires afterwards to be done, is to transfer the
interpretation of the inuendo from the Record to the Issues.
And, on the other hand, if the Record is in this respect ir-
relevant or defective, no Issue can be granted. A great
variety of illustration of the interpretation of inuendoes is
afforded by the examples of Issues which follow. It will be -
observed that the nature, interpretation, and effect of an
inuendo, depends, more or less, on the character, status, and
position of the party libelled or defamed, and the peculiar
circumstances in which the libel or defamatory matter has
made its appearance. It may, and does sometimes happen
however, that the slanderous words are so plain and direct,
and so clearly actionable, that it is unnecessary to set out
in the Record any interpretation of them, and of course,
in such cases, the slanderous words themselves form the
Issue.

5. Counter Issues for the Defonder.—There are four situa-
tions in which the defender in an action for slander may be
entitled, and may find it adviseable, to take a Counter
Issue. 1z, Where he justifies, or pleads the veritas convicii.
2dly, Where he founds on facts and circumstances to make
out compensatio injuriarum. 3dly, Where he maintains his
right to have acted in the way charged against him, in re-
spect of privilege. And, 4¢8, Where his defence is founded
on & waiver or discharge of the grounds of action.

(1.) Veritas Convicii.—1t is a settled rule, that, to entitle
8 defender to an Issue or Issues in justification, he must
have set forth in the Record the facts on which he is to
found, with the same minuteness and precision as to time,



LIBEL AND DEFAMATION. 31

place, and other circumstances, as if he had been pursuer.
And it is a rule equally settled, that no proof of the veritas
convicii can be allowed to a defender at the trial, without
an Issue or Issues specially taken to that effect.—=Soot?,
25th June 1821 ; 2 M. p. 486.—Brodis, 20th January 1836 ;
14 8. p. 267.

(2.) Compensatio Injuriarum.—This plea also requires a
separate Issue on the part of the defender; and to lay the
foundation of such an Issue, the defender must set forth, in
due and relevant form, facts and circumstances sufficient to
raise the plea.—Goddard and Co. 4th Nov. 1816; 1 M. p.
'156.—Edwards, 23d Dec. 1823 ; 3. M. p. 375, &t s69. An
example of an Issue of compensatio injuriarum is afforded by
the case of Tytler v. M*Intosh, No. 1, ¢nfra. But although
it is competent to raise and maintain the plea of compensatio
in defence to an action for slander, this course is seldom
followed in practice. It is found to be much more advise-
able for a defender who has grounds for such a plea, to in-
stitute a separate and independent action at his own in-
stance. Under separate counter actions the respective
rights of parties can be much more satisfactorily explicated
than where they are mixed up and set off against each other
in one and the same process. Accordingly Issues of com-
pensatio injuriarum are now unknown in practice.

(3.) Privileged Cases—1It is frequently a question of great
nicety and difficulty to determine, whether the defender is,
or is not, entitled to maintain the plea of privilege. Where
it appears on the face of the pursuer’s own averments, that
the defender acted in the discharge of a public or official
duty, or otherwise in the exercise of a legal and undoubted
right, and did not voluntarily and gratuitously put himself
forward in a matter in which he had no proper concern, in
order to gratify some private motive or feeling, he is entitled
to a greater measure of ‘protection than the wrong doer in
an ordinary case of slander. He is, in short, held to stand
in a privileged situation. And therefore, to subject him in
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liability, the pursuer must specially aver, and undertake to
establish, that he acted maliciously. Where, accordingly,
the case is held to be of the privileged class, either malice
is expressly charged in the Issue, or some other form of ex-
pression is used, which has the effect of throwing on the
pursuer the onus of proving, not only that the matter com-
plained of was in iteelf false and injurious, but also, that the
defender had been moved by malice, or had otherwise over-
stepped the limits of his right, and acted in violation of his
duty. The cases which are more particularly held to be
privileged will be afterwards adverted to, and illustrated in
separate Chapters applicable to actions against Clergymen,
Judges, &ec. It is open, however, in all cases, for the de-
fender to aver such facts and circumstances as will entitle
him to establish, under a Counter Issue taken by and for
himself, that he had acted in the discharge of some right or
duty. Thus, in Example No. XI. ¢nfra, the defenders would
appear to have taken and been allowed an Issue, under which
they might establish their privileged situation, and so obtain
a verdict on the assumption even of the pursuer’s case being
in the first instance sufficiently made out. It is this which
marks the distinction practically observed in the framing of
the Issues, between cases bearing privilege in their front,
and cases which, although on investigation they may turn
out to be entitled to the protection of privilege, do not ne-
oessarily or prima facie raise any such presumption.

(4.) Waiver or discharge—It cannot be supposed that
in many cases a party, after discharging or waiving his claim,
would put it in action. But whero such a thing happens, or
where the defence is founded, whether well or not, on an
alleged waiver or discharge, it must be made out, where
disputed, under an express Issue taken by the defender to
that effect.

With these general remarks the following examples are
given of Issues in ordinary questions of slander. It is
sufficient in such cases that the words are in themselves
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calumnious ; they are presumptione juris, both false and mali-
cious. In all ordinary cases therefore, of slander, where
the defender does not appear er facie of the pleadings to
have been acting in the discharge of a public duty, or in the
exercise of some other legal right, the issne is simply whe-
ther the words complained of were false and calumnious, and
to the loss, injury, and damage of the pursuer,—

No. 1.
Tytler v. Mackintosh,—28th May 1822.

It being admitted that the pursuer is Sheriff and Vice-
Lieutenant of the County of Inverness, and that the defen-
der is a Justice of Peace for the said County :

Whether, on or about the 21st day of June1820, the defender
did write and send to Colonel Francis William Grant,
Lord Lieutenant of the County of Inverness, & letter con-
taining the following words, viz. ¢ That,” &e. and whether
the whole, or any part of the said words are of and con-
cerning the pursuer, and were meant and intended to
represent, and do falsely and injuriously represent the
pursuer as capable of extremely incorrect things, and as
lending himself to objects inconsistent with his station
and his duty,—or as joining in an infamous transaction,
or as making the office of Justice of Peace a prize for de-
gradation, to the injury and damage of the said pursuer?

Whether, on or about the 11th day of July 1820, the de-
fender did write and send to the said Colonel Francis
William Grant a letter containing the following words, or
words to that effect, viz. “ It,” &c. and whether the
whole, or any part of the said words, are of and concern-
ing the pursuer, and were meant and intended to repre-

4
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sent, and do falsely and injuriously represent the pursuer
a8 a person who knowingly and improperly recommended
persons of abandoned character to be Justices of the
Peace, on acocount of their laxity of principle—or who
neglected his duty and supported abuses—or who waa
engaged with the greatest culprits about Inverness in
the management of a newspaper conducted in the most
unprincipled manner, or who acted as a political agent,
or who betrayed his trust and violated his oath as a
Commissioner of Property Tax, by imposing tax on
£200 as the income of an individual, knowing that that
individual was possessed of a much larger fortune—or
who sanctioned gross fraud and oppression, or was noto-
riously guilty of the grossest fraud, and was not a man
of ordinary honesty, to the damage and injury of the
said pursuer !

Whether, about the 23d day of May 1820, the defender
did write and send to the Right Honourable Charles
Grant, Member of Parliament for the said County, a let-
ter containing the following words, or words to that ef-
fect, viz. « If,” &c. And Whether the whole, or any part
of the said words, are of and concerning the pursuer,
and were meant or intended to represent, and do falsely
and injuriously represent the pursuer as having, from
corrupt and improper motives, been accessary to the
appointment of improper persons to be Justices of
Peace in the County of Inverness, or as having been
acoessary to an unjust selection of persons to be Justices
of the Peace, and exclusion of persons from the roll of
Justices of Peace for the said County, to the injury and
damage of the said pursuer ¢

Whether, on or about the 7th day of July 1820, the defen-
der did write and send to the said Charles Grant a letter
containing the following words, or words to that effect,
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viz. “The,” &c. And Whether the whole, or any part
of the said words, are of and concerning the pursuer, and
were meant and intended to represent, and do falsely and
injuriously represent the pursuer as & man of abandoned
principles, and unworthy of public trust, to the injury
and damage of the said pursuer?

Whether, on or about the 21st day of September 1820, the
defender did write and send to the said Charles Grant a
letter containing the following words, or words to that
effect, viz. “I,” &c. And Whether the whole, or any
part of the said words, are of and concerning the pursuer,
and were meant and intended to represent, and do falsely
and injuriously represent the pursuer as having, from im-
proper motives, been accessary to the appointment of im-
proper persons to be Justices of Peace, or of attempting
to verify by signatures, self-evident falsehoods in favour
of local abuses—or of having sacrificed the interest of the
country to favour the interest of the lawyers, to the in-
jury and damage of the said pursuer ?

Or,

It being admitted that a meeting of certain persons, inhabi-
tants of Inverness and its vicinity, was held at Inverness
upon the 30th day of March 1818, and that resolutions
were entered into by the said meeting which contained
the following words, viz. ¢ That,” &e.

Whether the whole, or any part of the said words, are of
and concerning the defender, and were meant and in-
tended to hold up, and do falsely, injuriously, and calum-
niously hold up and represent the defender as having
made a publication to vilify the chief magistrate of Inver-
ness, or as having made allegations wholly calumnious
and false, or as being a person guilty of anonymous
malignity, or as not having dared to put his name to
Henderson's productions, And, Whether the pursuer
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agreed to or signed the said resolutions; and Whether
the said resolutions were afterwards published ; and
Whether the pursuer was one of a deputation from the
meeting aforesaid, who, on or about the 3d day of April
1818, waited upon and presented the said resolutions to
Provost Robertson ?

Damages laid at £5000.

No. 11.
Hamilton v. Stevenson.—5th June 1822,

It being admitted, that during the months of April, May,
and June in the year 1821, the defender was printer and
publisher of a certain periodical called the Beacon.

It being also admitted that the sixteenth number of said
paper was printed and published at Edinburgh on the 21st
day of April in the year aforesaid ; Whether the said num-
ber contains the following words and figures? « Burgh,” &c.

Whether the whole, or any part of the aforesaid words, are
of and concerning the pursuer, and are meant and in-
tended to hold up, and do hold up the character and con-
duct of the pursuer to discredit and contempt, and were
meant and intended to bring his loyalty and attachment
to his Majesty and to the Constitution into doubt and
question, by falsely and injuriously accusing and repre-
senting the pursuer as being guilty of presumption, or of
purposely creating groundless discontent among the lower
orders—of being a worker of public mischief, or of being
an enemy to the happiness of the lower orders, or of try-
ing to place the lower orders at variance with their rulers,
or leading certain persons into mischievous and extrava-
gant folly, to the loss and damage of the said pursuer?
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And it being also admitted that the 18th number of the
said periodical paper was printed and published as aforesaid,
at Edinburgh, on the 5th day of May of the year aforesaid ;
Whether the said paper contained the following words and
figures ¢ “ Lord,” &c. And, .

Whether the whole, or any part of the aforesaid words, are
of and concerning the pursuer, and are meant and in-
tended to hold up the character and conduct of the pur-
suer to discredit and contempt, and were meant and
intended to bring, and do bring his loyalty and attach-
ment to his Majesty and to the Constitution into doubt
and question, by falsely and injuriously aceusing the pur-
suer of corresponding for improper and unconstitutional
purposes, with people of low character on political sub-
jects, or of opposing Bills in Parliament, merely in order
to acquire popularity, or of being willing to open-a cor-
respondence with any person who can be prevailed on to
enter into his political measures, or being regardless of
his high birth, or of corresponding with people of a sus-
picious cast on political subjects, or of having procured
from a person of the name of Turner, a petition com-
plaining of the arbitrary conduct of the Lord Advocate,
or having induced the said Turner to apply to Parlia-
ment, or of being the noble correspondent of Crail radi-
cals and Strathaven traitors,—or of having called in
question the conduct of the Lord Advocate, although the
conduct of that public officer had never been called in
question, except by the patrons or associates of crimes,
to the injury and damage of the pursuer ?

It being farther admitted, that the nineteenth number of
the aforesaid paper was printed and published as aforesaid,
at Edinburgh, on the 12th day of May in the year afore-
said ; Whether the said paper contained the following
words, ¢ The,” &c. And,
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‘Whether the whole, or any part of the aforesaid words, are
of and concerning the pursuer, and are meant and in-
tended to hold up, and do hold up, the character and
conduct of the pursuer to discredit and contempt, and
were meant’ and intended to bring, and do bring his
loyalty and attachment to his Majesty and the Constitution
into doubt and question, by falsely and injuriously stating
and setting forth that the pursuer had presented to the
House of Commons, & petition in name of James Turner,
who was confined for high treason; which petition was
malicious, and not the complaint of Turner, but was in
truth the complaint of Lord A. Hamilton, or as having
so far degraded himself as to become the patron of sus-

pected patriots, to the injury and damage of the pursuer.

Whether the 22d number of the aforesaid paper was print-
ed and published as aforesaid at Edinburgh, on the 2d
day of June in the year aforesaid ; Whether the said
paper contains the following words, ¢ Lord,” &c. And

Whether the whole, or any part of the aforesaid words, are
of and concerning the pursuer, and are meant and intend-
ed to hold up, and do hold up the character and conduct
of the pursuer to discredit and contempt, and are meant
and intended to bring, and do bring his loyalty and at-
tachment to his Majesty and to the Constitution into doubt
and question, by falsely and injuriously representing the
pursuer as being unceasing in his endeavours to bring
himself into notice, and eertainly not at all scrupulous as

to the means of doing so, to the injury and damage of
the pursuer.

Damages laid at £5,000.
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No. IIIL.
Alexander v. Macdonald,—15th June 1826.

It being admitted that the pursuer is & Professor of
Greek in the University of St. Andrews, and that the de-
fender is and was, on the 24th of March 1825, printer and
publisher of the newspaper called the Dundee, Perth, and
Cupar Advertiser,—

It being also admitted that the words hereinafter set out
were printed and published in the said newspaper, on the
eaid 24th day of March 1825, viz.  Saint,” &e.

Whether the whole, or any part of the said words, are of
and concerning the pursuer, and falsely and calumniously
represent the pursuer as unfit for the disoharge of, or as
neglecting his duty as a Professor, to the injury and
damage of the pursuer ;

Or,

Whether at the time aforesaid, the Greek class taught by
the pursuer was in a state of insubordination; and
Whether the pursuer had thus lost all control over his
students, and was in a state of extreme perplexity ¢

Damages laid at £1,000.

No. IV.
Fair v. Barclay, &o.—4th July 1833.

It being admitted that the pursuer is, and prior to the
16th day of June 1832, was agent at Jedburgh for the
British Linen Company’s Bank, and that on the said day,
and subsequent thereto, the defender, James Hooper Daw-



40 OF ISSUES IN ACTIONS FOR

son, was proprietor and editor of a certain newspaper called
the Kelso Chronicle, and that the defender, Thomas Bar-
clay, was printer and publisher of the said paper,—

Whether on or about the said days, there was printed and
published in the said Newspaper the following words,
according to the meaning herein set forth, viz. “ The,” &e.
and Whether the whole, or any part of the said words, are
of and concerning the pursuer, and are false and calum-
nious, and to the loss, injury, and damage of the pur-
suer ¢

Or,

Whether on a day between the 16th March and 16th
June, 1832, the pursuer informed David Murdie, a
tenant of certain fields, the property of the pursuer, that
he must either vote for the said Candidate, or flit from
the said fields ¢

Damages laid at £1,000.
No. V.
Bee v. Martine,—~2d July 1833.

It being admitted, that on the day of
the defender wrote and transmitted to the pursuer a letter
containing the following words, viz. “ Sir,” &e.

Whether the whole, or any part of the said words, are of
and concerning the pursuer, and falsely and injuriously
represent the pursuer as having stolen the defender’s
straw, or as not being a trust-worthy person, to the in-
jury and damage of the said pursuer ?

Or,

Whether in a straw-yard in the town of Haddington, pos-

sessed jointly by the pursuer and defender, the pursuer,
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on the 1st day of June 1820, or on divers days and times
in the course of the said month, or in course of the month
of July, or in course of the month of August, all in the
year 1820, the pursuer did, without the knowledge or
oonsent of the defender, or without any authority from
him, take and carry off, and appropriate to himself straw,
bran, riddlings, or cuttings of birch, exclusively the pro-
perty of the defender?

‘Whether, in the straw-yard aforesaid, on the 1st day of
February 1821, or on divers days and times in the said
month, or in the course of the month of March, or in the
course of the month of April, all in the year 1821, the
pursuer, without the knowledge and consent of the de-
fender, or without any authority from him, did take and
carry off, and appropriate to himself straw, bran, riddlings,
or cuttings of birch, exclusively the property of the de-
fender ¢

Damages laid at £300.
No. VI.
Compton v. Home,~—29th February 1832.

It being admitted that the letter or writing, No. 3 of
Process, contains calumnious matter calculated to injure the
character and feelings of the pursuer, Mrs. Compton,—

Whether on or about the 8th day of December 1830, the
defender did write and transmit the said letter orwriting to
thesaid pursuer, or cause the same to be written and trans-
mitted to the said pursuer, or did transmit the same to
the said pursuer, knowing the contents thereof, to the loss,

injury, and damage of the pursuers.
Damages laid at £10,000.
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No. VII.
M:Kay v. Campbell,—13th June 1833.

‘Whether, on or about the 28th day of November 1831, the
defender did write and publish, or cause to be written and
published, a paper containing the following words, or
words to the following effect, viz. * Fort,” &c. And
‘Whether the whole, or any part of the said words, are of
and concerning the pursuer, and are false and calumnious,
and held up the pursuer to the contempt of the publie, to

the loss, injury, and damage of the pursuer?
Damages laid at £1,500.
No. VIIIL
MFarlans v. M*Kechnie,—16th January 1834.

Whether at Falkirk, on or about the 23d day of November
1831, the defender did wrongfully write and transmit to
the pursuer a letter containing a challenge to fight a duel,
to the loss, injury, and damage of the pursuer !

Whether, on or about, the said 23d day of November 1831,
the defender did write and publish, or cause to be written
and published, by placing the same in the reading or
public room of the Red Lion Inn, Falkirk, a writing or
placard containing the following words, viz. «“ Mr.” &o.
And Whether the whole, or any part of the said words,
are of and concerning the pursuer, and falsely and ca-
lumniously hold up the pursuer to the contempt of the
public, to the loss, injury, and damage of the pursuer.

Damages laid at £1,000.
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No. IX.

Russell v. Lumsden,—2d February 1837.

It being admitted that at Mintlaw, on the 14th Decem-
ber 1835, the defender did put up and publish a placard
containing the following words, viz. ¢ James,” &c. And on
the 15th day of the said month and year, did put up and
publish, in each of the following places in the city of Aber-
deen, viz. the news-room of the County Buildings in Union
Street, in the news-room called the Athenaeum, in Castle
Street, and in the shop of Mr. Laing, perfumer in Union
Street,a placard containing the following words, viz. “ James,”
&o—

Whether the said words, or any of them, contained in the
said placard, are of and concerning the pursuer, and are
false and calumnious, and to the loss, injury, and damage
of the pursuer ?

Damages laid at £5,000.

No. X.
Waddell v. Forsyth, &c.—22d June 1836.

Whether in the months of September, October, and Novem-
ber 1834, or any of them, the defenders, or any of them,
did compose, or write, or print, or did cause to be com-
posed, or written, or printed, certain words and sentences,
of which No. 4 of process is a copy; or during the said
months, or any of them, did publish or circulate the same
in the towns of Airdrie or Hamilton, or neighbourhood
thereof, or in the town of Glasgow, or neighbourhood
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thereof ; And Whether the whole or any part of the said
words and sentences are of and concerning the pursuer
James Waddell, and falsely and calumniously represent
the pursuer as guilty of various crimes, or as having been
afflicted with insanity, and held him up to the hatred,
scorn, ridicule, or contempt of his neighbours, to the in-
jury and damage of the pursuer ?

Whether at the time or times aforesaid, and at the place or
places aforesaid, the defenders, or any of them, did com-
pose, or write, or print, or cause to be composed, written,
or printed, the said words and sentences, of which No. 4
of process is a copy, and did publish or circulate the same
as aforesaid ; and Whether the whole, or any part of the
statements contained in the said words and sentences, are
of and concerning the pursuer, Margaret Waddell, and
falsely and calumniously impeach her chastity, to the loss,
injury, and damage of the said Margaret Waddell.

Joint damages laid at £7,000.

No. XI.
Peterkin v. Laing, &c—9th March 1837.

It being admitted that James Allan MacConochie, Esquire,
is, and since the year 1822, has been Sheriff or Sheriff-De-
pute of the County of Orkney, and that during the year
1823, the pursuer was Sheriff-Substitute of the said county,
until his appointment was recalled by the said James Allan
MacConochie, and that the defenders are, and during the
year aforesaid, were Justices of Peace and Commissioners of
Supply for the said county,—

‘Whether, on or about the beginning of the year 1823, the
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defenders, or either of them, did wrongfully enter into a
scheme to deprive the pursuer of his office, and did, both or
either of them, in pursuance of the said scheme, on or about
the 3d day of April 1823, write and transmit, or cause to
be written and transmitted to the said James Allan Mac- -
Conochie, the card or letter No. 141 of process, falsely
representing to the said James Allan MacConochie, that
the pursuer had placed himself in a situation of disrespect
with the respectable inhabitants of the said county, and
had so misconducted himself as to disqualify him from
discharging properly the business of the said office, and to
render necessary the residence in the said county of the
Sheriff-Depute, to the loss, injury, and damage of the
pursuer ? :

Whether, in pursuance of the said scheme, the said Samuel
Laing did compose and write, or cause to be composed
and written, and did lay, or cause to be laid before Statu-
tory meeting of Justices of Peace and Commissioners of
Supply for the said county, held at Kirkwall on the 30th
April 1823, the statement No. 109 of process; and
Whether the whole, or any part of the said statements,
are of and concerning the pursuer, and falsely represent
the pursuer as being involved in personal animosity with
the principal resident heritors, gentlemen, and respectable
families of the said county, and the town of Kirkwall, to
such an extent that it was impossible that the business of
the said county could go on while the pursuer remained
in the said office, as being an unfit person to hold the
office of the Sheriff-Substitute, to .the loss, injury, and
damage of the pursuer? '

Whether, in pursuance of the said scheme, the said James
Baikie, defender, did wrongfully assume and hold out the
said meeting to have been a general county meeting, and
did, on or about the 1st day of May 1823, transmit to the
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said James Allan MacConochie, and deposit in the hands
of William Watt Bain, Clerk of Supply, the said state-
ment containing the said false representations of and
ooncerning the pursuer, and did falsely represent to the
said James Allan MacConochie that the said statement
contained an expression of the sense or opinion of the said
county as to the character and conduct of the pursuer, to

the loss, injury, and damage of the pursuer ?

Whether, in pursuance of the said scheme, the said James
Baikie did, on or about the 12th day of May 1823, write
and transmit, or cause to be written and transmitted to
the said James Allan MacConochie, a letter containing
the following words, or words to the following effect, viz.
“ The,” &c. And Whether the whole, or any part of
the said words, are of and concerning the pursuer, and
falsely represent to the said Sheriff-Depute, that the judi-
cial business of the county could not go on while the pur-
suer held the office of Sheriff-Substitute, to the loss, in-
jury, and damage of the pursuer !

Or,

Whether, on ‘all or any of the said occasions set forth in
the preceding Issues, the defenders, or either of them,
acted in discharge of their or his duty, or exercise of their
or his right as Convener of the said County, or Freeholders,
or Justices of Peace, Commissioners of Supply, or heritors
of the said County.

Damages claimed,
Value of office, £3,164. 5s. with Interest.
Solatium £2,000.
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No. XII.
Malcolm v. Paul,—21st May 1839.

It being admitted that on the 27th December 1838, in an

action by the pursuer against the defender, the following
Issues came on for trial, viz. :—

[}

[

[13

Whether, at Edinburgh, on or about the 27th day of Ja-
nuary 1838, at a meeting of the creditors of one. James
Livingstone, merchant in Newburgh, and in presence and
hearing of John Young, John Marshall, David Mony-
penny Adamson, and William Anderson, writers in Edin-
burgh, or any of them, the defender did falsely and ca-
lumniously say, that a conspiracy had been formed against
him as disgraceful as that of the Glasgow Cotton Spin-
ners, and that there was in this conspiracy an Elder of the
Church of Scotland, meaning the pursuer, and that he
had entered into a disgraceful conspiracy for the purpose
of injuring the defender, or did falsely and calumniously
use or utter words to that effect and meaning, to the loss,

injury, and damage of the pursuer?

Whether, at the time and place aforesaid, and in presence
and hearing of the persons aforesaid, or any of them, the
defender did falsely and calumniously say that the pursuer
was a damned brute, meaning that the pursuer was un-
worthy of holding ‘the position of a person of respectable
character, or the station of an Elder of the Church of
Scotland, or of a gentleman, or did falsely and calumni-
ously use or utter words to that effect and meaning, to
the loss, injury, and damage of the pursuer ?

Whether, at the time and place aforesaid, and in presence
and hearing of the persons aforesaid, or any of them, the
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defender did falsely and calumniously say, that the pur-
suer was a hollow-hearted deceitful vagabond, or did
falsely and calumniously use or utter words to the effect
and meaning aforesaid, to the loss, injury, and damage of
the pursuer. Damages laid at £500. (Signed) JamEs
W. MonNCRIEFF.—23d November 1838.”

Whether, when the said Issues came on for trial, the fol-
lowing Minute was given in by the counsel for the parties,
and sanctioned by the Court.—* Edinburgh,” &ec.

Whether, on or about the 29th of December 1838, the de-
fender, by himself or another, or others, did print and
publish in the Newspapers called the Edinburgh Evening
Courant, the Scotsman, Caledonian Mercury, and the
Edinburgh Evening Post, or any of them, the following
letter, viz. :— Damages,” &ec.

And Whether, in the said letter, the defender reiterated
or re-asserted all or any part of the charges or statements
contained in the said Issues? and Whether the same are
of and concerning the pursuer, and are false and calum-
nious, and to the loss, injury, and damage of the pursuer?

Damages laid at £1,000.

No. XIII.
Greonshields v. Dalzell,—20th December 1839.

It being admitted that during the years
the pursuer was arbiter in a question submitted to his de-

cision by the defender and Messrs. Johnston, engravers in
Edinburgh,—
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Whether, at Edinburgh, on or about the 28th day of Oc-
tober 1836, the defender did write and transmit, or cause
to be written and transmitted to the pursuer a letter,
containing the following words, or words to the following
effect, according to the meaning hereinafter set forth,
viz. “ Let,” &e. And Whether the whole, or any part
of the said words, are of and concerning the pursuer, and
are false and calumnious, and to the loss, injury, and

damage of the pursuer ?

‘Whether, on or about the 8th day of December 1836, the
defender did write and transmit, or cause to be written
and transmitted to the pursuer a letter, containing the
following words, or words to the following effect, accord-
ing to the meaning hereinafter set forth, viz. *“ I,” &e.
meaning thereby that the pursuer, as referee aforesaid,
industriously sought opportunities, in course of the re-
ference, for committing wanton injury against the de-
fender. And Whether the whole, or any part of the said
words, are of and concerning the pursuer, and are false
and calumnious, and to the loss, injury, and damage of
the pursuer ?

Whether, on or about the 19th day of October 1837, the de-
fender did write and transmit, or cause to be written and
transmitted to the pursuer a letter, containing the follow-
ing words, or words to the following effect, according to
the meaning hereinafter set forth, viz. « After,” &e. And
Whether the whole, or any part of the said words, are
of and concerning the pursuer, and are false and calum-
nious, and to the loss, injury, and damage of the pur-
suer ¢

Damages laid at .@2,006.
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No. XIV.
Morris v. King,—7th July 1840.

Whether, on or about the 4th day of March 1840, the de-
fender did write and transmit, or cause to be written and
transmitted to the pursuer a letter, containing the follow-
ing words, or words to the following effect, viz. « Sir,” &e.
And Whether the whole, or any part of the said words,
are of and concerning the pursuer, and are false and ca-
lumnious, and to the loss, injury, and damage of the
pursuer ?

*

Damages laid at £1,000.

No. XV.
Walker v. Arnots,—4th July 1820.

Whether, on or about the 20th day of November 1818, at a
general meeting held at Auchtermuchty, of the creditors
of the Town of Auchtermuchty, and in the hearing of the
gaid creditors and others, the defender, David Arnot,
did falsely and injuriously allege or say, that the pursuer
had falsified, vitiated, or forged writings, and particular-
ly the minutes of former meetings of the creditors of the
said Town, or did use words and expressions to that
effect, to the injury and damage of the said pursuer?

Whether, at the time and place aforesaid, the defender,
John Arnot, did, in the hearing of the said creditors and
others, use the same, or similar words and expressions to
those aforesaid, or did affirm that the allegations made



LIBEL AND DEFAMATION. 51

as aforesaid by the other defender were true, to the in-
jury and damage of the said pursuer !

Whether, on or about the 26th day of December 1818, at
an adjourned meeting held at the said Town of the said
creditors, and in hearing of the said creditors and others,
the defender, David Arnot, did falsely and injuriously
allege or say that the pursuer had falsified, vitiated, or
forged writings, and particularly the minutes of former
meetings of the creditors of the said Town, or did use
words or expressions to that effect, to the injury and
damage of the said pursuer !

Whether, at the time and place last aforesaid, the defender,
John Arnot, did, within hearing of the said creditors and
others, use the same or similar words and expressions to
those last aforesaid, or did affirm that the allegations
made as aforesaid by the other defender were true, to
the injury and damage of the said pursuer ?

Damages laid at £2,000.

No. XVL
Allan v. Morris,—7th July 1820.

Whether, in the different months between March and Octo-
ber 1818 inclusive, or about that time, the defender re-
peatedly, upon various occasione, in the town of Kilmar-
nock and its neighbourhood, did falsely and injuriously
say or insinuate to William Rankine, druggist in Kilmar-
nock, Thomas Baird, grocer there, Alexander Stewart,
Junior, manufactory agent there, and others, that the
pursuer was a dishonest or perjured man, and had been
guilty of some dishonest action or actions, and of perjury;
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and Whether, during the said period, the defender was
in the use, in speaking of the pursuer, to or in the hear-
ing of the said persons and others, in the said town of
Kilmarnock and its neighbourhood, to describe or allude
to the pursuer by the name of Honesty, or Mr. Honesty,
and to call him by that name, meaning thereby to have
such appellation understood in an ironical sense, and
thereby to represent the pursuer to the persons aforesaid
and others as a dishonest man. And

Whether, at the times and places aforesaid, to the persons
aforesaid and others, and before and at the time of the
exhibition of a certain figure made of stone, and repre-
senting a man, (which exhibition is hereafter more parti-
cularly mentioned), the said defender, besides calling the
pursuer by the name of Honesty, or Mr. Honesty, as
aforesaid, did, in the hearing of, and to the persons afore-
said, and others, at or about the times aforesaid, in the
places aforesaid, represent the pursuer, (he being by trade
a watch and clock-maker), as having fraudulently retained
a watch entrusted to him to repair, and as having per-
jured himself in a cause which depended before the Sheriff
of Ayr, respecting clock weights, in which Finnie and
‘Son, or Archibald Finnie and Sons of Kilmarnock, brass-
founders, was the opposite party ¢

And Whether, in the months of July and August 1818, the
-defender did place, or caused to be placed upon a crate
or stand in the street of the town of Kilmarnock afore-
said, opposite, or near to his the said defender’s shop-door,
an image or figure of stone, and representing a man with
a label on the head of the said figure, bearing the inscrip-
tion ¢ Honesty,” in legible characters, and having a toy
to represent a watch hung about the neck of the said
figure, and also some pieces of lead hung about and at-
tached to the said figure, meant to represent clock weights,
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and upon the breast or body of saidfigure, another in-
scription, with the words “ Clock Weights swallowed in
any quantities.” And Whether the said image or figure,
with the said inscriptions and emblems appended thereto,
was exhibited by the said defender on various occasions,
for several days at a time, subsequent to the months of
July and August aforesaid, in his shop, or in the window
of his dwelling-house, and in the public street, or in the
window of the staircase of his dwelling-house, within the
town of Kilmarnock aforesaid? And Whether the said
figure, so exhibited as aforesaid, was meant to represent
the pursuer, and to exhibit him as a dishonest person,
and as one who had acted dishonestly in respect to re-
taining the watch as aforesaid, and as having sworn falsely
in respect to the clock weights? And Whether the said
defender did thereby intend to exhibit the pursuer to the
inhabitants of the said town of Kilmarnock, and the
neighbourhood thereof, as a person who was dishonest,
and as one who had been guilty of fraud and perjury,
to the great loss and damage of the pursuer?

And Whether, at the time of the exhibition of the image
aforesaid, and for sometime afterwards, the defender did
exhibit, in his house and shop, situated as aforesaid, and
in the neighbourhood thereof, a print or drawing upon
paper, having a figure or representation of a dog, on
which was delineated certain figures or drawings? And
Whether the said drawings were meant to represent the
clock weights hanging about the neck of the said dog?
And Whether the word “ Honesty,” and certain other
words written therean, purported that the dog had swal-
lowed a quantity of clock weights, which were sticking in
his stomach ? And Whether the said picture of the dog,
and the inscription and drawing thereon, were meant and
intended to be of and concerning the pursuer ! And Whe-
ther the defender thereby meant to insinuate, and make
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it be believed, that the pursuer had sworn falsely in the
cause before the Sheriff of Ayr aforeeaid, and intended
falsely and injuriously to represent the pursuer as a dis-
honest or fraudulent person, to the loss and damage of
the said pursuer?

Damages laid at £500.

No. XVIL

Dunlop v. Wilson, 7th March 1826.

Whether, on or about the 25th day of May 1821, at a fair
held at Dunlop, in the County of Ayr, in the house of
George Howie, Innkeeper in Dunlop, and in presence and
hearing of Robert Kerr, junior, cattle-dealer, and John
Gilmour, of Craignaught, the defender did falsely and ca-
lumniously eay, that in the year 1820, the pursuer had
been guilty of forgery, to the injury and damago of the
pursuer !

Whether, on or about the 24th day of August 1821, in the
Turf Inn, in the Town of Kilmarnock, in presence and
hearing of John Allan, the defender did falsely and ca-
lumniously allege that the pursuer had forged certain
bills to the injury and damage of the pursuer !

Whether, on or about the 31st day of August 1822, in the
house of Robert Paton, in Kilmarnock, and in presence
and hearing of Andrew M‘Gregor and John Blair, the
defender did falsely and calumniously say, he, the de-
fender, could not get payment of certain bills due to him,
the defender, in consequence of the insolvenocy of the pur-
suer, to the injury and damage of the pursuer?
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Whether, on or about the day of August 1822, or on
or about the 18th day of November 1822, at Irvine, in the
County of Ayr, and in presence and hearing of Robert
Dunlop, farmer in Sawthorn, the defender did falsely and
calumniously say, that the pursuer was a person in des-
perate circumstances, and that in six months he would
not be able to pay one shilling, to the injury and damage
of the pursuer?

Or,

Whether the name Gabriel Dunlop, subscribed to a bill for
the sum of £22 sterling, dated 13th June 1811, bearing
to be drawn by James Maitland upon the defender, is &
forgery, and executed by the pursuer !

Whether in the said month of August 1822, and prior to
* the said day of the said month, the pursuer was notori-
ously insolvent ?

‘Whether, at Kilmarnock Fair, held in the end of Autumn
or beginning of Winter 1820, the late John Gibson, farmer
at Dundaff, did, in presence of John Allan, now farmer in
Old Hall, Dundonald, exhibit to the defender a bill for
£100, bearing to be drawn by the defender upon, and
accepted by the pursuer, and whether the defender’s name
adhibited to that bill was a forgery executed by the pur-
suer ?

Damages laid at £1,000.
No. XVIIIL.
Mundell v. Nicholson, 20th January 1829.
It being admitted that the pursuer is, and in the months

of February or March 1828, was a married man, the father
of a family, and an Elder of the Parish of Mounsewald,—
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Whether, in the end of the month of February or begin-
ning of the month of March 1828, at the residence of the
defender in Calf Park, and in presence and hearing of the
wife of the defender, of William Garvin in Scathet, and
John Cowan in Bloomfield, or in presence or hearing of
one or other of the eaid persons, the defender did falsely
and calumniously say, that in coming from the Dumfries
market, on the road from Dumfries to Annan, he, the pur-
suer, had repeatedly kissed a woman, and had taken her
behind a dyke near the said road, and had kissed her in
a gide-room in the house of one Thomas Hethrington, on
the said occasion, meaning that the pursuer had had car-
nal intercourse with the said woman, or did use or utter
words to that effect, to the injury and damage of the
pursuer £

Whether, on a Wedneeday in the end of the said month of
February or beginning of the said month of March 1828,
at Dumfries, in the house of Thomas Wells, Innkeeper
in the said town, and in presence and hearing of Thomas
Edgar, in Stockmiln, the defender did falsely and calum-
niously say that the pursuer, along with a woman of
known bad character, did go into the house of the said
Thomas Hethrington, where they remained together till
about one o’clock of the morning, meaning that the pursuer
had had carnal intercourse with the said woman, or did
use or utter words to that effect, to the injury and damage
of the pursuer?

Whether, on an evening in the end of the said month of
February, or beginning of the said month of March 1828,
on the road near Collin, in the presence and hearing of
William Johnston, farmer in Brantetle, and James John-
ston in Borowhouse, or one or other of the said persons,
the defender did falsely and calumniously say that the
pursuer had had connection with a widow belonging to
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the parish of Ruthwell a short time before on his way
home from Dumfries; that the pursuer and the said
woman were together in a hole in the roadside, and that
they afterwards went into a house in Collin, where the
pursuer had connection with her once or twice, and that
after leaving the village he again had connection with
her ; meaning that at these places the pursuer had carnal
connection with the said widow, or did use or utter words
to that effect, to the injury and damage of the pursuer ?

Whether, during the said months of February or March
1828, within the shop or house of Thomas Jameson,
draper in Dumfries, or in the street of the said burgh,
and in presence and hearing of the said Thomas Jame-
son, the defender did falsely and calumniously say that
the pursuer had had carnal connection with a woman on
his way from Dumfries, either on the road from Dum-
fries to Annan, or in the said village of Collin, or did
use or utter words to that effect, to the injury and da-
mage of the pursuer ?

Damages laid at £1,000.

No. XIX.
Kingan v. Watson,—27th February 1828.

It being admitted that during the years 1822, 1823, 1824,
and 1825, a great number of anonymous letters were
written and transmitted to certain individuals of & num-
ber of families residing in or connected with the parishes
of Govan in the county of Lanark, containing gross and
obscene allugions and abominable insinuations,—charges
of improper and immoral conduct against the parties, or
the near relatives of the parties to whom the said letters
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were transmitted, and containing matter offensive and
insulting to the said parties, and calculated to hurt the
feelings of the individuals to whom they were addressed,
and to create dissensions in families and destroy friendly
intercourse, and containing matter of so abominable de-
scription, that whoever was guilty of writing or transmit-
ting the said letters, knowing their contents, ought to be
branded with infamy and banished from society,—

Whether, at various times and places in and near Glasgow,
during the years 1825 and 1826, or either of them, the
defender did falsely and calumniously state or insinuate
to various persons, that the pursuer was the author of the
said anonymous letters, or any of them, or was concerned
in composing the said letters, or any of them, or in trans-
mitting the said letters, or any of them, knowing the
contents of the same, to the injury and damage of the
pursuer ?

Or,

It being admitted that the letters forming No. 18, 19, 20,
21, 22, 30, 31, 49, 50, 77, 79, 80, 81, 82, 83, 84, and
85 of process Kingan ». Watson, and No. 19 of the pro-
cess Watson v. Kingan, are part of the said anonymous
letters ;— ‘

Whether the pursuer did write and transmit the whole or
any part of the anonymous letters last aforesaid, or did
‘transmit the whole or any of them, knowing the contents
of the same !

Damages laid at £10,000.
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No. XX.
Rutherford v. Smith,—27th June 1834.

Whether, at or near the malt barns belonging to John
Riddell, Jedburgh, on or about the 3d day of November
1833, in presence and hearing of Colin Robertson, Excise
Officer in Jedburgh, the defender did falsely and calum-
niously say, that the pursuer proposed or drank as a
toast, a speedy death to the King, (meaning thereby his
Majesty King William IV), or damnation to the King,
(meaning as aforesaid), or did falsely and calumniously
use or utter words to that effect, to the loss, injury, and
damage of the pursuer?

‘Whether, in or near the shop of James Bunyan, barber in
Jedburgh, on or about the 7th or 8th day of the said
month, and in presence and hearing of the said James
Bunyan, Alexander Jaffrey, writer, William Elliot, auc-
tioneer, and John Turnbull, messenger-at-arms, all re-
siding in Jedburgh, or in presence or hearing of one or
other of the said persons, the defender did falsely and
calumniously say that the pursuer had proposed or drank
as a toast, a speedy death to the King, meaning thereby
his Majesty King William IV, or the speedy dissolu-
tion of the King, meaning the death of his Majesty,
or did falsely and calumniously use or utter words to that
effect, to the loss, injury, and damage of the pursuer?

Whether, at or near the door of the public-house kept by
the defender in Jedburgh, en or about the 10th day of
the said month, in presence and hearing of Oliver Young,
servant to Gavin Hilson, doctor of medicine and surgeon
in Jedburgh, the defender did falsely and calummiously
say that he heard the pursuer propoee or drink as a toast,
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the speedy death of the King, meaning his said Majesty,
or did falsely and calumniously-use or utter words to
that effect, to the loss, injury, and damage of the pursuer?

Whether, at or near the Abbey-Mill of Jedburgh, on or
about the day of the said month, in presence and hear-
ing of William Thomson, corn-dealer in Jedburgh, and
Thomas Kinlayside, wright at Abbey-Mill aforesaid, or
either of them, the defender did falsely and calumniously
say, that the pursuer had, on a recent occasion, proposed,
or drunk as a toast, a speedy dissolution to King William
1V, meaning his Majesty aforesaid, or did falsely and
calumniously use or utter words to that effect, to the loss,
injury, and damage of the pursuer?

Whether, at or near the door of the said public-house, on
or about the  day of the said month, in presence and
hearing of Alexander Baird, jailor in Jedburgh, the de-
fender did falsely and calumniously say, that the pursuer
had drunk as a toast a speedy death to the King, mean-
ing his said Majesty, or did falsely and calumniously use
or utter words to that effect, to the loes, injury, and
damage of the pursuer?

Damages laid at £300.

No. XXI.
Gray v. Ramsay, &c.—22d November 1831.

Whether, on or about the said 4th day of February 1830,
in the shop in Princes Street aforesaid, and in presence
and hearing of the said Robert Morton, the defenders,

- George Syme and James Syme, or either of them, did
falsely and calumniously say, that at a meeting of Market
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Gardeners held at Mrs. Jeffrey’s aforesaid, on or about
the 21st day of October 1829, the pursuer did, in refer-
ence to a question then depending before the said Robert
Morton, as one of the said Magistrates, say, that the
pursuer had such a control over, and possessed such an
interest with the said Robert Morton, that he as a Bailie,
could not decide against him, the pursuer,—meaning that
the said Robert Morton was of a corrupt disposition, and
would, from corrupt and interested motives, violate his
duty as a Magistrate, or did falsely and calumniously use
or utter words to the effect foresaid, and with the mean-
ing foresaid, to the loss, injury, and damage of the pur-
suer?

Damages laid at £500.

No. XXII.

Soott v. Soougall—25th June 1821,

Whether, on or about the 18th day of November 1828, near

the Exchange Buildings in Leith, and in presence and,
hearing of Alexander Brodie, Patrick Hodge, and Andrew
Gray, merchants in Leith, or one or other of the said per-
sons, the defender did falsely and injuriously say that the
pursuer was a liar or a damned liar, or did use or utter
words to that effect, to the injury and damage of the said
pursuer?

Whether, on the said 18th day of November, in Bernard

Street in Leith, the defender did violently assault and
strike the pursuer, to the injury and damage of the said
pursuer “—Or Whether, on the said occasion, the pursuer
struck the defender first. :

Damages laid at £2,000.
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No. XXIII.
Ras v. Smith,—18th June 1830.

It being admitted that the pursuer is a preacher of the
gospel, and a married man, and was so in the month of De-
cember 1828,—

Whether, on or about the days of December 1828, or one
or other of them, at Laudhall, in presence and hearing of
Agnes Kirk and Mary M‘Queen, then servants to the de-
fender, or either of them, the defender did falsely and
calumniously say, that the pursuer had been in bed with
Elizabeth Corrie, then a servant of the defender, and had
been seen with his hand round her waist, and that the
pursuer was a curious sort of man to preach against this
way on Sunday, and to behave in such a manner during
the week ; and that when in Edinburgh, the pursuer, in
the street, touched with his cane women or girls whom
he would not be seen speaking to, meaning that the pur- -
suer held familiar intercourse with women of abandoned
character, or did falsely and calumniously use or utter
words to that effect, to the loss, injury, and damage of
the pursuer?

Whether, on or about the 18th day of April 1829, in the
house of Miss Gillespie, Anne Street, and in the presence
and hearing of the wife of the pursuer, the defender
did falsely and calumniously say, that Jean Smith,
formerly servant in the pursuer’s house, could not keep
the pursuer from her bed, and that she had complained to
the defender’s sons of the pursuer taking improper liber-
ties with her, meaning that the pursuer had, or attempted
to have illicit carnal intercourse with the said Jean Smith,
and that she, the wife of the pursuer, knew this to be true,
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or did falsely and calumniously use or utter words to that
effect, to the loss, injury, and damage of the pursuer?

Or,

Whether, during the months of June, July, August, Sep-
tember, or October 1828, or any of them, within the dwell-
ing-house of the pursuer, in India Street, Edinburgh, the
pursuer repeatedly had, or attempted to have, carnal con-
nection with the said Jean Smith.

Damages laid at £3,000.

No. XXIV.
Astken v. Sanderson,—3d June 1840.

It being admitted that the pursuer is a Surgeon in Mus-
selburgh, and that in the year 1839, he professionally at-
tendad and prescribed for a boy, the son of one James Col-
lier, in New Craighall, who goon afterwards died,—

Whether, on or about the 4th day of October 1839, in or
near the house of the said James Miller, and in his presence
and hearing, the defender did falsely and calumniously
say, that the said boy required no medicine, and that the
medicine which he got had the effect of enlarging the
boy’s heart, and cut his days short, meaning thereby that
the pursuer had, through want of ordinary skill requisite
in a professional man, and by such improper and unskil-
ful treatment as indicated a want of such ordinary pro-
fessional skill or care as is requisite for carrying on the
business of a surgeon, administered medicines where none
were required, and that the medicines so unskilfully ad-
ministered by him had the effect of encreasing the disease,

° by enlarging the heart, and of cutting short the days of
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the patient, or did faleely and calumniously use or utter
words to that effect, to the loss, injury, and damage of
the pursuer?

Damages laid at £500.

No. XXV,
Horne v. Rose,—25th June 1840.

Whether, at Inverness, in Wilson’s Inn, on or about the 3d
day of October 1839, and in presence and hearing of
Alexander Thomson Munro, Lieutenant and Adjutant in
the Royal Horse Guards, Colin M‘Kenzie, and Colin John
MacKenzie, son of Sir Colin MacKenzie of Kilcoy, and
Alexander Cumine, clerk to Alexander M‘Tavish, solicitor
in Inverness, or any other of them, the defender did
falsely and calumniously say, that the pursuer was a
coward, or a damned coward, or did falsely and calumni-
ously use or utter words to that effect, to the loss, injury,
and damage of the pursuer?

Damages laid at £1,000.
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CHAPTER II.

OF THE STRUCTURE OF ISSUES IN ACTIONS AGAINST CLERGY-
MEN FOR LIBEL AND DEFAMATION.

If a Clergyman indulges in slander, he is liable in damages
the same as any other person. But statements which are
slanderous and unjustifiable, when voluntarily and gratui-
tously uttered by a private individual, may not only be ex-
cusable, but necessary and meritorious, when made use of
by a person in the discharge of a public duty, or in the
exercise of a legal right. As a Clergyman has certain public
duties to perform in virtue of his character and office, he is
not answerable in damages for anything done, spoken, or
written by him while fairly and dona fide acting in the dis-
charge of these duties. Accordingly, where it appears, a»
Jacie of the proceedings, that a Clergyman has been acting
in the legitimate discharge of his official duties, an action
will not lie against him in respect of such proceedings, with-
out an express allegation of malice. Such is the general
rule, and such is the Clergyman’s privilege.

It is for the Court to declare, whether a defender is en-
titled to the benefit of privilege or not; and however diffi-
cult it may occasionally be to determine such a question ab
ante, and before the whole case has come out in evidence,
the uniform practice of the Court, since the institution of
trial by Jury, as well as the established forms of process,
require that it should be done. On the solution of this
question, depend the terms of the Issue; and on the terms
of the Issue depend the legal principles by which the Judge
and Jury are governed at the trial.

In this way it becomes a matter of very serious consider-
ation, and often of much nicety, to adjust and settle the
terms of the Issue in cases against Clergymen or others,

6
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where privilege, or duty, is pleaded in defence. Of course,
the allegations of the pursuer must be chiefly looked at,
and it must be assumed that he is prepared to establish
them. If he should fail in proving his allegations, the action
must, on that ground alone, prove abortive, independently
altogether of the plea of privilege. It is only, indeed, where
the matter complained of is admitted, or, on the assumption
that it may be proved, that any plea of privilege,—which is
properly a plea in excuse and not of denial,—can, strictly
speaking, come into operation. In determining, therefore,
the preliminary question of privilege, or not, the Court
assumes the facts to be as set forth by the pursuer, and in
that way the difficulty which might otherwise be encoun-
tered, ig, in a great measure, avoided.

These remarks apply generally to all cases in which the
plea or defence of privilege, or duty, is set up. The prece-
dents and principles, more especially applicable to actions
againgt Clergymen, have now to be noticed.

As every case must depend on its own species facti, it is
impossible to lay down any general rule or criterion for de-
termining whether a case should be dealt with as a privi-
leged one or not,—although no doubt the analogies of re-
ported and decided cases must be always, in that question,
of great service and weight. If it should appear, from the
pursuer’s own statement, that the matter, of which he com-
plains, had been spoken or written by a Clergyman in his
official capacity, within his jurisdiction, and in the fair and
legitimate exercise of his ecclesiastical functions, the pre-
sumption will generally be in his favour, and the onus of
proving that he acted maliciously, or in violation of his
duty, will be thrown on the pursuer. But this presumption
is not to be given effect to merely because a clergyman has
been ostensibly acting in the discharge of his official duties.
There may be a very material and important distinction
between things done in the azercise of one’s duty, and things
done while one s ewercising his duty. Accordingly, an'ac-
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tion of damages for defamation has been sustained against
& Clergyman, and an Issue framed in the ordinary way, just
as if no privilege whatever attached to the case, for words
uttered by him during divine service in his own pulpit,—it
appearing to the Court, from the whole complexion and cir-
cumstances of the case, that the defender had taken the
opportunity, while engaged in the exercise of his clerical duty,
of slandering the pursuer.—Adam, 23d June 1841 ; 3, D. p.
1058. In a word,—while, on the one hand, such a measure
of protection ought to be extended to Clergymen and other
public functionaries, as will enable them freely, independent-
ly, and correctly, to discharge their duties,—on the other
hand, care must be taken to prevent the cloak of office, or
the pretence of duty, becoming & cover or protection to the
indulgence of individual and private malevolence. How the
course between these conflicting principles has been hither-
to steered, can best be shewn by a reference to the decided
cages.

(1.) In the case of M‘Lean, 19th May 1823,—3, M. p.
353, the defender, a Clergyman, would appear, from the
terms of the Issue, to have been held entitled to the benefit
of the plea of privilege, in relation to words affecting the
character and conduct of a parishioner, spoken at & meeting
of Presbytery. Aeccordingly, the Issue sent to the Jury in
that case, put it to them to say,—Whether the defender
“ falsely, maliciously, and injuriously,” uttered the words
complained of.* "

(2.) In two cases more recent, the form of Issue adopted
and approved of by the Court was peculiar,—being neither
that usual in cases of privilege, nor that which denotes an
ordinary case of slander. In place of an express charge of
malice in the Issues, the modified form was adopted, of put-

* But the mere allegation of malice in the Summons will not entitle a pursuer
to insist in his action, unless ke has averred facts and circumstances relevant and
sufficient to support his charge and gronli;i of action, M*Dongal, 6, 8. p. 742,
Mone, 25th February 1842, 4 D. 786.
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ting it to the Jury—Whether the defender, * in violation of
his duty as a Clergyman,” falsely and calumniously uttered
the defamatory words complained of.—Dudgeon, 20th July
1833, 11, S. p. 1014 ; and Granmt, 1st Feb. 1834, 12, S. p.
385. In the former of these cases, the action was founded
on defamatory expressions directed by a Clergyman from
the pulpit against one of his parishioners, in reference to a
dispute which had occurred betwixt them on the subject of
the distribution of the poors’ funds; and in the latter, the
action was founded on certain defamatory and injurious ex-
pressions contained in a series of letters which were ad-
dressed by the defender, a country Clergyman, to one of his
elders, who was also one of the principal heritors of the
parish, respecting the conduct of the pursuer, as manager
of a cotton-factory, belonging to the person to whom the
letters were addressed. In neither of these cases, however,
does the question of privilege appear to have been seriously
argued or authoritatively decided. It does not appear, in-
deed, that, in the former, any discussion whatever took place
in Court on the subject ; and, in the latter, the pursuer, who
had obtained from the Lord Ordinary an Issue in the ordi-
nary form and terms, as if the defender was not entitled
to the protection of privilege, proposed, of himself, in the
ocourse of the discussion under a Reclaiming Note—appre-
hensive, it may be fairly presumed, of the result—to take
an Issue similar to that in the previous case of Dudgeon,
and this proposal was acceded to by the defender, and
sanctioned by the Court.

(3.) The subject of privilege, as applicable to actions
against Clergymen, has recently undergone a very full dis-
cussion in the case of Adam, 23d June 1841, 3, D. p. 1058,
where the opinions of the whole Court were taken on the
question,—Whether or not malice required to be expressly
charged and inserted in the Issues? In this case the pur-
suer libelled on certain epithets and expressions—which, in
ordinary circumstances, would have been viewed, unhesitat-
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ingly, as grossly slanderous—used by a parish minister in
the course of & sermon from the pulpit, with reference to a
newspaper, in which articles had been published ridiculing
the Clergy and Church establishment, and with reference to
the editor of that paper personally. After the fullest con-
sideration, and when the opinions of the whole Court had been
taken, it was held, by a majority, that the defender was not,
in the eircumstances, and prima instantia, entitled to any
protection from the plea of privilege ; and it was according-
ly ruled, that it was not necessary expressly to insert a
charge of malice in the Issue. The report of this case is
very valuable for the citation of authorities it contains, and
the full exposition which it affords of the principles on which
cases of privilege,—especially in questions with Clergymen,—
fall to be regulated and decided in the preliminary adjust-
ment of the Issues.

It is, of course,always in the power of adefender,—whether
he be a Clergyman or not,—where he cannot prima instantia
obtain the benefit of privilege, to take a counter Issue for
himself, to the effect that, in the matter complained of, he
acted in the proper discharge of his duty,—provided he has
put on record the suitable and corresponding averments
and pleas.

No. I.
Walker v. Robertson,—5th June 1821.

Whether at Inverkeithing, on Sunday the 3d day of Oc-
tober 1813, when the Magistrates of Inverkeithing went
for the first time to Church after the election of the late
Robert Walker to be Provost of the said burgh, the
defender, being minister of the parish of Inverkeithing,
from the pulpit of the Church thereof, and in presence of
the congregation then and there assembled, did say or
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assert, meaning’to allude to and point out the said Robert
Walker by the denomination of his adversary or antago-
nist, say’of the said Robert Walker, that his heart was
puffed up with vanity, but that a time might scon come
when his®pride would be lowered, or did use words to that
effect ; and Whether the said words were calumnious and
injurious, and tended to hold the said Robert Walker up
to the derision or contempt of those present, to the
damage and injury of the said pursuer?

Whether, time and place aforesaid, and on the occasion
aforesaid, the defender did say from the pulpit, that the
hopes of persons prosecuting claims to worldly estate
might soon be overturned and disappointed, or did use
words to that effect ; and Whether the said words were
of and concerning the said Robert Walker, the pursuer’s
father ; and Whether they were meant and intended to
convey an indecent personal allusion against the said
Robert Walker, in respect to his claim to an estate, and
were to the damage and injury of the pursuer?

Whether, on a Sunday of the month of October 1814, or
about that time, the defender, in an address from the
pulpit of the church aforesaid, in presence of the congre-
gation then and there assembled, did say that his adver-
sary never sat down to the table of the Lord, or did use
words to that effect ; and Whether said words were of
and concerning the said Robert Walker, the pursuer’s
father, and were calumnious, and to the damage and in-
jury of the pursuer ?

Whether, on the last Sunday of the year 1817, and upon
Sunday the 18th of January 1818, and upon Sunday the
8th day of March 1818, or upon one or other of these
days, the defender, from the pulpit of the parish church
aforesaid, in presence of the congregation then and there
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assembled, did falsely, calumniously, and injuriously, say
or assert that the said Robert Walker had, in the manage-
ment of a fund subscribed by the elders of the said
parish for relief of the poor, defrauded the poor, or did
use words to that effect, of and concerning the said
Robert Walker, to the damage and injury of the pursuer?

‘Whether, upon the aforesaid Sunday, the 8th of March 1818,
in the church aforesaid, and in presence of the congre-
gation then and there assembled, the defender, in a dis-
course from the pulpit, did say, * I have,” &e. (pointing
with his hands towards the Sesston-House), &c. or did
use words to that effect ; and Whether by the word ad-
versary, the defender meant and intended the said Robert
Walker; and Whether the said words then spoken were
of and concerning the said Robert Walker, and were
calumnious or injurious, and tended to expose the said
Robert Walker to the contempt and dislike of the con-
gregation or persons present, to the damage and injury
of the said pursuer ¢

Whether the defender did compose, write, print, or cireu-
late, or caused to be composed, written, printed, or cireu-
lated, a paper dated 14th February 1818, purporting to
be & Memorial or Statements of the Kirk-Session of the
Parish of Inverkeithing and Rosyth, and addressed to the
heritors of that parish, containing the words following,
or words of similar import,—* That,” &e. and the fol-
lowing words :—¢ That,” &c. and the following words :—
¢ That,” &c.—And Whether the said words, or any part
thereof, were of and concerning the said Robert Walker,
and are false and calumnious, and to the damage and in-
jury of the pursuer?

Damages laid at £2,600.
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No. I1.
M:Lean v. Fraser,~28th June 1822.

Whether, on or about the 21st day of March 1821, at
Aross in the island of Mull, at a meeting of the Presby-
tery of Mull, the defender did falsely, maliciously, and
injuriously say and allege that the pursuer had been
guilty of a gross violation of the Sabbath day, by hav-
ing, after coming out of church, on a Sunday recently
before the said 21st day of Maxrch, taken his fishing-rod,
or other implement for killing fish, and gone out to take
fish, and had been employed in fishing during a part of
that day, or did use or utter words to that effect, to the
injury and damage of the pursuer ¢

Whether, on or about Sunday the day of July 1821,
at or near the parish church of Kinfinelzow, at the cele-
bration of the Sacrament in the said parish church, the
defender did falsely and injuriously say to Neil Shaw,
elder of the said parish, that the pursuer had been guilty
of the said offence, and did direct the said Neil Shaw to
prevent the pursuer from advancing to the Communion
Table, or did use or utter words to that effect, to the
injury and damage of the pursuer ¢

Damages laid at £500.

No. II1.
Dudgeon v. Forbes,—20th July 1833.

It being admitted that during the year 1832, and prior
thereto, the pursuer was an inhabitant of the parish of
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Tarbet, and that the defender is, and then was, the
Clergyman of the said Parish, and that the pursuer, on
or about Sunday the 8th day of January 1832, put into
the poors-box of the said parish a paper, No. 6 of process,
assigning reasons for the pursuer and his family withhold-
ing their contributions to the poors funds :

Whether, on or about Sunday the 5th of February 1832,
from the pulpit, in the Church of the said parish, and in
presence and hearingof the congregation then and there as-
sembled, the defender, in violation of his duty as a Clergy-
man, did falsely and calumniously say that the said paper
was a tissue of misrepresentations, falsehood, and bad
grammar ;—that at any time when the pursuer had occa-
sion to apply to the defender for baptism, the defender
had catechised him, and found the pursuer ignorant of
the Catechism,—and that it was easy for those, (meaning
the pursuer and others), who were deficient in their own
duty, to find fault with others; but that it was proper
that they (meaning the pursuer and others) should be
shewn their insignificance. And Whether the whole, or
any part of the said words, are of and concerning the pur-
suer, and are false, calumnious, and injurious, and in-
tended to hold up the pursuer to the contempt of the said
congregation, to the loss, injury, and damage of the
pursuer !

Damages laid at £1000”

No. IV.
Grant v. Coltart,—17th Jan. 1834.

‘Whether, on or about the 20th day of August 1832, the
defender did, in violation of his duty as a Clergyman,
write and transmit, or cause to be written and transmit-
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ted to Alexander Graham Speirs, Esq. of Culorinoch, a
letter containing the following word or words, to the fol-
lowing effect, viz.:—‘ What,” &ec.; and Whether the
whole, or any part of the said words, are of and concern-
ing the pursuer, and are false and calumnious, and to the
loss, injury, and damage of the pursuer?

Whether, on or about the 23d day of August 1832, the
defender did, in violation of his duty as a Clergyman,
write and transmit, or cause to be written and transmit-
ted to the said Alexander Graham Speirs, a letter con-
taining the following word or words, to the following
effect, viz. :—* I,” &e.; and Whether the whole, or any
part of the said words, are of and concerning the pursuer,
and are false and calumnious, and to the loss, injury, and
damage of the pursuer ?

Whether, on or about the 5th day of September 1832, the
defender did, in violation of his duty as a Clergyman,
write and transmit, or cause to be written and transmit-
ted to the said Alexander Graham Speirs, a letter con-
taining the following words, or words to the following
effect, viz. :—* When,” &e.; and Whether the whole, or
any part of the said words, are of and concerning the
pursuer, and are false and calumnious, and to the loss,
injury, and damage of the pursuer ?

Whether, on or about the 6th day of September 1832, the de-
fender did, in violation of his duty as a Clergyman, write
and transmit, or cause to be written and transmitted to the
said Alexander Graham Speirs, a letter containing the
following words, or words to the following ecffect, viz.
“ With,” &o. And Whether the whole, or any part of
the said words, are of and concerning the pursuer, and are
false and calamnious, and to the loss, injury, and damage
of the pursuer ?
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Whetbher, in or near the manse of Fintry, on or about the
day of September 1832, and in presence and hearing
of Dr. Thomas Brown, minister of St. John’s Church,
Glasgow, the defender did, in violation of his duty as a
clergyman, state the various accusations contained in the
said letters, as set forth in the 1st, 2d, 3d, and 4th Issues,
or any of them, or did, in violation of his duty as a Clergy-
man, time and place aforesaid, shew to the said Dr.
Brown the said letters, or any of them ; and Whether the
accusations aforesaid, or any of them, are of and concern-
ing the pursuer, and are false and calumnious, and to the
loss, injury, and damage of the pursuer !

Whether, in or near the garden at the Manse of Fintry, or
in or near to the village of Fintry, on or about the
day of September, or the  day of October 1832, and
in presence and hearing of Cowan, distiller at
Fintry, and Mrs. Cowan, his wife, or either of them, the
defender did, in violation of his duty as a Clergyman,
falsely and calummiously say that the pursuer had ac-
knowledged all the charges preferred against him, (mean-
ing the accusations aforesaid,) by the defender to be true,
with the exception of bathing in. the river on the Sabbath,
to the loss, injury, and damage of the pursuer?

‘Whether at Fintry, on or about the day of September,
or the day of October 1832, the defender did, in vio-
lation of his duty as a Clergyman, communicate to James
Stewart, Innkeeper at Fintry, all or any of the accusa-
tions or charges aforesaid, and did, in violation of his duty
a8 a Clergyman, falsely and calumniously say, that the
pursuer had acknowledged all the charges preferred
against him by the defender to be true, with the excep-
tion of bathing in the river on Sabbath, to the loss, injury,
and damage of the pursuer !

Damages laid at £2,000.
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No. V.
Adam v. Allan.—23d June 1841.

It being admitted that the pursuer is editor of a news-
paper entitled the Aberdeen Herald, and that the defender
is minister of the Union Parish in Aberdeen :—

Whether, on or about Sunday the 27th of January 1839,
in the church of the said parish, and in the presence
and hearing of the congregation then and there assem-
bled, the defender did falsely and calumniously say, that
the said newspaper was edited by an infidel—that he,
the editor of the said newspaper, was an infamous infidel
—an infidel villain—a blasphemous villain—a low villain
—a, hired agent for attacking the clergy—an agent of the
devil—a satanic agent—and was not a christian ; or did
falsely and calumniously use or utter words to that effect,
or to the effect of any of the said expressions, to the loss,
injury, and damage of the pursuer ¢

Damages laid at £1,000.

CHAPTER III.

OF THE STRUCTURE OF ISSUES IN ACTIONS FOR JUDICIAL
SLANDER—INCLUDING ACTIONS AGAINST JUDGES, COUN-
SEL, AGENTS, AND LITIGANTS.

In actions also of this description, privilege may be, and
generally is pleaded. If a Judge, (in an inferior Court,) or
Counsel, or Agent, or litigant, be a party to acts of slander,
he is no more protected from the consequences, than clergy-



JUDICIAL SLANDER. 7

men or other public functionaries. If, however, like clergy-
men, he can shew that the acts charged against him, took
place in the fair and regular course of judicial procedure in
which he was engaged, and that they formed a proper part
of such procedure, or otherwise, that they were performed
in the legitimate and bona fide exercise of his rights or
duties, he is entitled to be protected, and is not answerable
in damages.

Here, also, as in actions against clergymen, it is for the
Court to determine, in the adjustment and settlement of the
Issues, whether the defender is, or is not, entitled to the
benefit of privilege. And, when the case is to be dealt with
as privileged, malice must, as in other cases of that class, be
expressly charged in the Issues. Some doubt would appear
to have prevailed, as to whether, in cases of judicial slander,
want of probable cause, in addition to malice, does not require
to be expreasly inserted in the Issues; but, it is now settled,
that it is not necessary, in actions for judicial slander, to
charge want of probable cause in the Issues,—such actions
being, in this respect, distinguishable from actions for mali-
cious prosecution. Mariansks, 17th June 1841; 3, D.1036.*

® Although certainly a distinction, to the effect here mentioned, would appear
to have been recognised in the case referred to, it may, with deference, be ques-
tioned, whether there is any sound reason for such a distinction. It must be kept
in mind that malice, in its constructive or legal meaning and effect, or malice
in law, is essentially different from malicein its ordinary acceptation, or
malice in fact. An individual may subject bimself to the charge of legal
malice, and yet bo altogether free from such an imputation, taken in its
ordinary sense: or, to take the converse, he may be actuated by the deep-
est hatred and ill-will—which is malice as commonly understood—and yet
be entirely blameless, as regards malice in its constructive or legal sense.
Thos, it can be readily imagined, that an inferior judge in pronouncing
sentence, or an agent in conducting a suit, or a litigant in prorecuting a
claim, may be fllled with hatred and animosity towards the party against whom
the proceeding is directed, (and in one sense may be said to act maliciously),
and yet, after all, may have had no alternative but to have acted as he did, and
therefore cannot be amenable to the charge of legal malice. He cannot be said
to act maliciously if he decides justly, or conducts his case correctly: indeed if
he did otherwise, it might be charged ageinst him that he had failed in his duty.
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In determining whether an action for judicial slander is, or
is not, entitled to beé dealt with as privileged, each case must,
of course, be congsidered with reference to its own specialties.

(2.) The principle, however, may be taken as completely
settled, that no action, founded on statements admittedly
made, in the course of judicial procedure, and forming part
thereof, is maintainable, unless it be averred, that the state-
ments are, besides being false and injurious, altogether ir-
relevant and impertinent to the subject matter of inquiry.
Indeed, no action will lie at all against a Judge of the Su-
preme Court for words uttered by him from the Bench, and
in the exercise of his judicial duty, even although malice is
averred.—Haggart, as affirmed on Appeal, 1st April 1824,
2, S. Ap. 125.*

(2.) In regard, however, to inferior Judges, Counsel,
Agents, and Litigants, if malice, falsehood, and injury, be

‘Where a man does no more than his duty, he cannot be said to act maliciously.
On the contrary, it would be malicios to infer that he acted from any bad
motive,

Truly then, malice, in its legal sense, is much the same thing as waat of pro.
bable cause : For, if a judge, or agent, or litigant, can shew that he had probable
cause, or reasonable grounds, for what he did ; or, in other words, canshew that
he was in the exercise of his legal rights or duties, no action is maintainable against
him—whatever may have been the state of his personal feelings. And, on the
other hand, if a judge, or agent, or litigant, overstep the limits of his province,
and #o0 cannot shew that he had probable cause, or reasonable grounds, for what
he did, be is answerable under an Issue charging malice merely, although it
should appear, beyond all question or doubt, that he had not entertained,—or,
it might be, from his total ignorance of the party—never could have enter-
tained the smallest spark of animosity to the pursuer.

With reference to these considerations, and keeping in view the distinction
between the private and personal ‘feelings of ill-will, and constructive or legal
malice, it may be doubted, whether there is any good or sufficient reason for
requiring in any class of cases—excepting, of course, where the matter Is ruled
by statute—that want of probuble cause, in addition to malice, should be ex.
pressly charged in the Issue. It is obviously of much consequence to preserves
as far as possible, uniformity in the terms and structre of Kssues,

® Actions against Judges or Magistrates, in respect of warrants granted, or
sentences pronounced by them; and the statutory and common law protec-
tion applicable to such actions; form the subject of a subsequent part of the
Volame.
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expressly libelled by the pursuer, and facts and circumstances,
sufficiently relevant to support such grounds of action, be
duly set forth—an Issue, containing the charge of malice,
will in general be granted, although the statements com-
plained of were made in the course of judicial proceedings,
and although it does not appear that they were, in them-
selves, neceasarily irrelevant and impertinent to the matter
to which they profess to. relate.—Robertson, 13th December
1827, 6 S. 242 ; 14th May 1829, 7 S. 601 ; and 8th April
1830, 4 W. and S. App. 102.—Forteath, 18th November
1819, F. C.—Davidson, 12th May 1821, 1 S. 7.—Swinton,
8th June 1821, 1 8. 59, as affirmed 28th May 1824, 2 8.
App. 245.— Yeats, 6th December 1825, 4 S. 275.—Manson,
7th December 1839, 2 D. 208. And the same principle ap-
plies, whether the defamatory expressions relate to a litigant
in the cause in which they are used, or to a third party.—
Ewing, as reversed on appeal, 6 W.and S. 366. What
may, or may not, be sufficient to support and instruct the
charge of malice, is of course for the consideration of the
Judge and Jury at the trial, and when the whole case has
come out in evidence. It will not, however, be always
enough to infer malice, that the matter complained of was
not strictly relevant or pertinent: It may be sufficient to
exonerate the defender, that he believed it to be pertinent.
—Gray, 12th July, 1837, 15 S. 1296.

(3.) Nor is it enough for the pursuer, of an action for
judicial slander, simply to libel malice in order to obtain an
Issue. He must allege such facts and circumstances as, if
proved, would in law, be held to instruct malice. But if,
notwithstanding the allegation of malice, the facts and cir-
cumstances set forth and founded on, in place of supporting
such a charge, demonstrate its groundlessness, the case would
be at once dismissed as irrelevant and untenable. Mone,

-25th February 1842, 4 D. p. 786.

(4.) Oa the other hand, it is not indispensable, in order
to entitle a défender to the privilege attached to actions for
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judicial slander, that the expressions or passages complain-
ed of should be strictly of the nature of a judicial act.
It is enough that they have a close connection with, or re-
lation to judicial proceedings, and that they occurred fairly
in furtherance of such proceedings. On this principle, it
has been ruled, that an action of damages brought against
an agent in a cause, for slander contained in an instrument
of protest given into process, and in certain letters addres-
sed to the opposite parties in the cause, reflecting on the
conduct of the litigation as carried on by these parties and
their agent, was, in the adjustment of the Issues, entitled to
be considered as belonging to the privileged class.—Manson,
7th December 1839 ; 2 D. 208.

The same principles—in so far, at least, as the Issues are
concerned—apply equally to all actions for judicial slander,
whether directed against Inferior Judges, Counsel, Agents,
Litigants, or Witnesses. Accordingly, the cases above cited
relate to persons in all of these situations. In the case of
Robertson, the defenders were Justices of the Peace : In the
cases of Forteath, Swinton, Ewing, and Gray, a party litigant
was the defender: In the case of Davidson, the defender
stood in the situation of agent and mandatory for a litigant :
In the cases of Yeats, Manson, and Marianski, the defenders
were procurators or agents, and were proceeded against as
such. And example No. II. of the following Issues applies
to the case of a witness against whom an action was brought
for malicious and injurious falsehoods in the course of his
testimony. At the same time the peculiar position and
character of the defender may unquestionably be of much
importance at the trial, as, it is obvious, that in regard to
the charge of malice, a judge, or counsel, or procurator, may
be able to justify and exonerate himself much easier than a
party litigant, but this cannot affect the form of Issue,accord-
ing as it is determined, whether the caseis privileged or not.

The following examples sufficiently xllustmte the form of
Tssues in actions for judicial slander.

R e
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No. I.
Hamsilton v. Rankine.—19th May 1826,

It being admitted that on the 7th day of October 1825,
the defender acted as one of the Commissioners for hearing
Appeals under the local Police Act of Dumfries :—

Whether, at the time and place foresaid, the pursuer was
employed to conduct an appeal for John Fraser, landlord
of the King’s Arms Inn, before the said complainer ?

Whether, in presence and hearing of the said John Fraser,
the defender did falsely, maliciously, and calumniously say
that the said John Fraser had committed his cause to bad
hands, meaning thereby that the pursuer was profession-
ally unfit to conduct, and had misconducted and mis-
managed the said cause, or did, as aforesaid, use or utter
words to that effect, to the injury and damage of th
pursuer ? :

Whether, at the time and place aforesaid, and in presence
and hearing of William Dinwoodie, hosier in Dumfries,
James Thomson, architect there, Samuel Primrose, shoe-
maker there, James Reid, draper there, Robert Wallace,
writer there, or one or other of the said persons, the de-
fender did say, I have just been telling Mr. Fraser that
he had put his case into bad hands, or did use or utter
words to that effect, thereby falsely, maliciously, and ca-
lumniously stating, that the said John Fraser had com-
mitted his cause into bad hands, or that the pursuer was
professionally unfit to conduct, and had misconducted
and mismanaged the said cause, to the injury and damage
of the pursuer ?

Damages laid at £200.
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No. II.
Mackenzio v. Wilson.—25th February 1837.

Whether, on or about the 22d of July 1833, in the trial of
a cause at the instance of the pursuer, against Andrew
Small, the defender, Robert Wilson, knowing that the
pursuer was in good credit, and knowing that legal dili-
genoe had not been done against the pursuer prior to the
22d and 25th days of April 1829, when certain arrestments
and inhibitions were used against him by the said Andrew
Small, falsely, maliciously, and calumniously swore, that
at and prior to the date of the said arrestment and in-
hibition, the pursuer was not in good credit, and that
legal diligence had been used against him, at the de-
fender, Robert Wilson's instance, to the loss, injury, and

damage of the pursuer.
Damages laid at £2,000.

No. III.
Gilfillan, &c. v. Guthrie, &c.—~21st January 1830.

Whether the defenders, or any of them, did insert or
cause to be inserted in the said Summons in the said
action in the Court of Session, the following words,
or words to the following effect, according to the mean-
ing hereinafter set forth, viz.:—* That,” &o.; and the
following words, or words to the following effect, viz.:
— That,” &ec. ; and Whether the whole, or any part of
the said words, are of and concerning the pursuers, or
either of them, and arefalse and calumnious; and Whether
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the said defenders did maliciously conspire together to
circulate, and in conspiring, did maliciously circulate, the
said Summons extrajudicially, to the loes, injury, and
damage of the pursuers, or any of them ?

Damages laid at £2,000.

No. IV.
Ramsay v. Nairne,—14th June 1833.

Note—Several Issues having been given in this case
to the pursuer, the following Counter Issue was
taken by the defender.

‘Whether the defender was Agent for the said Sir Thomas
Bamsay and his trustees, or either of them ; and Whether,
on all or any of the occasions specified in the first clause
of the foresaid Issues, the defender acted in discharge of
his duty as law-agent for the said Sir Thomas Ramsay,
and on all or any of the occasions specified in the last six
of the foresaid Issues, the defender acted in the discharge
of his duty as law-agent for the said Sir Thomas Ram-
say and his Trustees, or either of them ?

Damages laid at £12,000.

No. V.
Hallam v. Gye and Company,—25th November 1835,
It being admitted that on the 3d day of February 1830,

the defenders, Gye and Hughes, raised, and thereafter in-
sisted in an action against the pursuer for payment of the
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sum of £500, or of such other sum as should appear to be
due by him, as a balance due by the pursuer to the defen-
ders,—

Whether, in a paper or pleading, entituled Revised Conde-
scendence in the said Action, the said Gye and Hughes
did insert, or cause to be inserted, the following words,
or words to the following effect, according to the mean-
ing hereinafter set forth, viz. * The,” &c. meaning that
the pursuer was dishonest in his dealings, and unworthy
of confidence; and Whether the whole, or any part of
the said words, are of and concerning the pursuer, and
are false and calumnious, and were maliciously inserted,
or maliciously caused to be inserted in the said paper or
- pleading, to the loss, injury, and damage of the pursuer?

Whether in London, on or about the 27th day of March
1830, the defenders maliciously, and without probable
cause, wrongfully arrested the pursuer, or wrongfully
caused him to be arrested, or wrongfully detained the
pursuer, or wrongfully caused him to be detained, to the

loss, injury, and damage of the pursuer ?

Damages laid at £5,000.

No. VI.
Pollock.v. Christie, &c.—10th July 1820.

Whether in an action brought before the Sheriff-Court of
Stirlingshire on the day of 1819, in which
Messrs. Thomson and Pollock of Leith, merchants, were
pursuers, and James Hay, vintner in Denny, was defen-
der, the following words contained in the written Defences

. in the said action :—* Pollock,” &e¢. are false, calumni-
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ous, and injurious to the character of the pursuer William
Pollock ; and Whether the said words were maliciously
inserted by the defenders, or either of them, in the said
Defences, to the loss and damage of the said pursuer?

Damages laid at £1,000.

No. VIIL.
Yoats v. Ramsay,—23d February 1827.

It being admitted that the pursuer aud defender are advo-
cates in Aberdeen, and that during the year 1824, in an
Action of Multiplepoinding depending before the Sheriff of
the county of Aberdeen, a written pleading, being No. 25
of the said process, was lodged, containing the following
words, viz. “ The,” &e.—

Whether the whole, or any part of the said words, contained
in the said pleading, are of and concerning the pursuer,
and are false and calumnious; and Whether the defender
maliciously inserted, or caused to be inserted the said
words in the said pleading, or did maliciously sign and
lodge the said pleading, knowing it to contain the said
words, to the injury and damage of the pursuer !

Damages laid at £1,000.

No. VIIIL
Gray v. Walker,—18th February 1837.

It being admitted that on or about the 18th day of July
1836, the defender prepared and transmitted to the Sheriff-
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Clerk of the county of Ayr a claim or schedule of enrol-
ment, containing the following words and figures, viz.
“L” &o.— .

Whether the whole, or any part of the said words, are of
and concerning the pursuer, and falsely and calumniously
accuse the pursuer of perjury, and were maliciously in-
serted in the said claim or schedule, to the loss, injury,
and damage of the pursuer?

Damages laid at £500.

No. IX.
Kennody v. Johnstons,—18th March 1840.

Whether at Ayr, on or about the 28th day of January
1837, in the Sheriff-Court-Room, in presence and hearing
of William Eaton, Esq. Sheriff-Substitute of Ayrshire,
and & number of persons then and there assembled, the de-
fender did falsely and calumniously say, that the pursuer
was a swindler, and went through the country with no
other intention but to swindle, or did falsely and calum-
niously use or utter words to that effect, to the loss, in-
jury, and damage of the pursuer?

Or,

Whether at the time and place aforesaid, and in uttering
the words aforesaid, the defender acted in the proper
discharge of his duty as law-agent for one George A.
Creighton of Ardoch, in a cause then depending before
the said Sheriff?

Damages laid at £500.



JUDICIAL SLANDER. 87

. No. X,
Hill v. Mack,—19th June 1828.

It being admitted that in an action depending in the
Sheriff-Court of Edinburgh in December 1827, at the in-
stance of Thomas Storrar, baker in Edinburgh, and his
wife, against the pursuer, the defender was appointed com-
missioner to take the oaths and depositions of the witnesses,
and that a witness examined before the said defender on
the 20th day of the said month of December, stated that
climbing boys are used in cleaning particular vents to this
day,—

‘Whether, on or about the said 20th day of December,
during the examination of the said witnees, the defender
did falsely and calumniously say that none but villains,
such as you, (meaning the pursuer,) would use such
means ; meaning thereby to describe and hold forth the
pursuer as a villain, or did use or utter words to that
effect, to the injury and damage of the pursuer ?

Damages laid at £700.

No. XI.
Manson v. Macara, &c.—5th July 1839.

It being admitted that during the years 1836 and 1837,
an action depended in the Court of Session at the instance
of the present defender, Mr. Clyne, against the present pur-
suer, David Manson and others, trustees of the late David
Olyne, 8. 8. 0. in which the defender, Lawrence Mudie
Macara, acted as agent for Olyne, and that the defender,
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Macara, composed, and for and in name of the other de-
fender, Clyne, served on each of the said trustees a protest,
and also composed and gave into the said process an instru-
ment of protest, containing the following words, viz.—
«“ That,” &c.—

Whether the whole, or any part of the said words, are of
and concerning the pursuer, Manson, and falsely and ca-
lumniously hold him out as unworthy of confidence ; and
that as agent for the said trust, he had, without the
authority or cognizance of the said trustees, wilfully in-
volved the trust-estate in litigations which he knew to be
ruincus and desperate; and Whether the said words
were maliciously inserted in the protest served on each of
the said trustees, and in the said instrument by the de-
fenders, or either of them, to theloss, injury, and damage
of the pursuer !

It being also admitted, that on the 11th of -August 1837,
the defender, Macara, wrote and transmitted to certain of
the trustees a letter containing the following words, viz.—
“L” &e.—

Whether the whole, or any part of the said words, are of
and concerning the pursuer, and falsely and calumniously
hold him out as unworthy of confidence, and that, as an
agent, he was wilfully adopting proceedings which he
knew to be injurious to the interests of the trust, and
using the names of the said trustees as parties thereto,
without their cognizance or authority; and Whether
the said words were maliciously inserted by the defen-
ders, or either of them, in the said letter by the said
defender Macara, to the loss, injury, and damage of the
pursuer

It being also admitted, that on the day of
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1837, the said defender, Macara, composed and gave into

Court, Answers to a Bill of Suspension in-name of the .

trustees, and that the said Answers contain the following
words, ¢ There,” &c.—

Whether the whole, or any part of the said words, are of
and concerning the pursuer, and falsely and calumniously
hold him out to the Court and his constituents as want-
ing in personal respectability, and as an agent who had
wilfully mismanaged the trust and abused the contidence
of his employers; and Whether the said words were
maliciously inserted by the defenders, or either of them,
in the said Answers, to the loss, injury, and damage of
the pursuer ?

1t being also admitted that on the 16th day of November
1837, the defender, Macara, wrote and gave into the said
process a paper, entituled a Minute, containing the follow-
ing words, ¢ State,” &o.—

Whether the whole, or any part of the said words, are of
and concerning the pursuer, and falsely and calumniously
hold him out to the Court and his constituents as an
agent who had wilfully mismanaged the trust, and abused
the confidence of his employers; and Whether the said
words were maliciously inserted by the defenders, or
either of them, in the said Minute, to the loss, injury,
and damage of the pursuer ?

Whether, on or about the 2d day of December 1837, the
defender, Macara, wrote and transmitted to Mr. Meikle-
john, one of the trustees, a letter containing the follow-
ing words, according to‘the meaning hereinafter set forth,
viz. “ 1st,” &c. And Whether the whole, or any part of
the eaid words, are of and concerning the pursuer, and
maliciously, falsely, and calumniously held out the pur-

1{"'
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suer to his constituents as a person unworthy of belief,
and as having been guilty of resorting to unfair and im-
proper means in order to control the conduct of the
other trustees, to the loss, injury, and damage of the

pursuer

Damages laid at £1,000.

No. XII.
Robertson v. Allardice,—26th February 1828.

It being admitted that the defenders are Justices of the
Peace and Commissioners of Supply for the county of Kin-
cardine, and in that character attended a meeting at Stone-
haven in the said county, on the 3d day of March 1823,
and that the pursuer was then brought before the said
Court, upon a complaint preferred against him for unlaw-
fully shooting at game, and being thereof convicted, he did
then and there make application to the Court to mitigate
the puniehment,—

Whether, at the time and place, pending the proceeding
aforesaid, and in presence and hearing of the persons then
and there assembled, the defender, Robert Barclay Allar-
dice, did falsely, maliciously, and calumniously say that
the pursuer, besides being a poacher, was a thief,—~that
he had been known to steal bee-hives and leather, and
that the defender, John Boswell, knew this to be true, or
did falsely, maliciously, and calumniously use or utter
words to that effect, to the loss, injury, and damage of
the pursuer !

Whether at the time and place, and pending the proceed-
ings aforesaid, and in presence and hearing of the persons
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aforesaid, the defender, John Boswell, did falgely, mali-
ciously, and calumniously say that he was informed by a
respectable farmer, now dead, that the pursuer stole a
quantity of leather ; or did falsely, maliciously, and calum-
niously use or utter words to that effect, to the injury
and damage of the pursuer ¢

Damages laid at £800.

No. XIII.

Douglas v. Thomeon,—5th July 1839.

Whether in the Burgh Court at Musselburgh, on or about
the 5th day of February 1839, in an action depending
before the Magistrates of the said Burgh, in presence
and hearing of the said Magistrates, and a number of
persons then and there preeent, the defender did falsely,
maliciously, and calumniously say that the pursuer was a
low swindling blackguard, who would swear to anything,
or did falsely, or maliciously, and calumniously use or
utter words to that effect, to the loss, injury, and damage
of the pursuer?

Damages laid at £500.
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CHAPTER 1V.

OF THE STRUCTURE OF ISSUES IN ACTIONS FOR SLANDER GE-
NERALLY, WHERE PRIVILEGE MAY BE PLEADED—SUCH AS
WHERE RIGHTS OF CRITICISM, PLEAS OF CONFIDENTIALITY,
AND SIMILAR QUESTIONS ARISE.

As the rule is general, that a party, exercising a lawful
function, is protected, and entitled to the benefit of the
plea of privilege against actions in respect of his acts and
conduct when so engaged, the situations and circumstances
in which this plea may arise, must necessarily be very nu-
merous and diversified. The cases of clergymen, and of
counsel agents and litigants in regard to judicial proceed-
ings, have been already noticed. Another class is that of
public journalists or critics,—another, that of masters fur-
nishing characters of servants,—another, that of agent and
client communicating confidentially ;—and many more might
be referred to.

In all such cases the Court decides the question of privi-
lege, when raised in the preliminary adjustment of the
Issue, and the charge of malice must be inserted, or not,
according to the judgment come to. But although malice
should not be inserted in the Issue, it does not follow
that the case may not, after all, turn out, on trial, to be
privileged ; and, it is always therefore in the power of a
defender to maintain and support the plea of privilege, by
putting on record the requisite averments, and taking the
corresponding Counter Issue or Issues. The whole effect of
the decision of the Court in the preliminary adjustment of
the form of Issue or Issues for the pursuer, is to settle on
whom lies, in the first instance, the onus of making out the
case to be privileged, or the reverse.

Besides the cases cited in the preceding Chapter, all of
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which have a general application to actions for slander
against persons standing in a privileged situation, the fol-
lowing have likewise occurred in the Jury Court :—

(1) Communsications between Agent and Client.—Such is
the confidential and sacred character of communications
between Agent and Client, that it has, in one instance, been
held they are not actionable, even although alleged to have
been made maliciously and falsely. Stewart, 26th May 1825,
F.C. But, from the report of this case, there would ap-
pear to have been several specialties attending it, which in-
fluenced the majority of the Court: In particular, while it
was not averred that the publicity of the letters containing
the slander was attributable to the defender, it would rather
appear, and was assumed by the Judges, that they had
gained publicity and come to the knowledge of the pursuer
through some groes breach of confidence, for which the de-
fender was not answerable. Notwithstanding however, of
these specialties, Lord Gillies dissented from the rest of the
Court, and expressed his opinion that the action was rele-
vant ; “ first, because publicity was given to the communi-
cations by the party to whom they were addressed ; and,
secondly, because malice was charged against the defender
in making the communications.” If, indeed, it were to be
held as settled law, that no communication between agent
and client, is, in any circumstances, actionable, notwithstand-
ing of the most explicit charge of falsehood, injury, and
malice, with a relevant allegation of facts in support
of the charge, it is easy to conceive how, under the ghel-
ter of such a rule, serious wrong might be perpetrated
with impunity. And, the distinction in principle between
such cases, where the communications complained of have
gained publicity, and were productive of injury, and
other privileged cases—more particularly those of judi-
cial slander—is, certainly, not very obvious. Any distinc-
tion that may exist could, it is apprehended, be given
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effect to with more propriety at the trial, in weighing the
evidence in support of the charge of malice, than in the pre-
liminary adjustment of the Issues. It is rather thought
that the case of Stewart can only be viewed as one in which
the Court were of opinion, with reference to the particular
circumstances, that the case was not sufficiently relevant to
be sent to trial. It would be going a length, for which there
does not appear to be any sufficient authority, to hold that
agents and clients, guoad their communications ¢nfer se, have
an absolute protection, the same as members of the Legis-
lature, in regard to statements made by them in Parlia-
ment. And it is difficult to see any sound reason for so ex-
tending the privilege of protection. The freest and most
unrestrained intercourse between Agent and Client is al-
lowed—and from the nature of the thing, must subsist with-
out interference or check, so long as that confidentiality and
secrecy—which their communications imply, and which give
them a claim to be protected—are preserved. It is only
when such communications—being diverted from their pro-
per object—are divulged and become known to parties for
whom they were not intended, that they can possibly give
rise to an action of damages: And then, the seal of con-
fidence and secrecy under which communications between
Agent and Client are understood to be made, being broken,
they no longer continue to retain the character which alone
entitles them to be protected ; they come to stand in ‘much
the same situation as ordinary calumny. At any rate, it
would seem to be a sufficient protection to communications
of this description which have gained publicity, to throw the
burden on the pursuer of proving them to have been made
without just or reasonable cause,by making him take an issue
with the charge of malice inserted in it.

(2.) Communications between Creditors in relation to their
Bankrupt Debtor—I1t has been ruled that Creditors are pri-
vileged in communicating with each other in relation to the
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Bankrupt and his affairs, touching their joint interest and
a joint co-operation, and that malice must be charged and
put in Issue in any action of damages by the Bankrupt
founded on such communications.—Zorrance, 21st Novem-
ber 1834. 13. 8. 72.

(3.) Statements mads at Public Mestings.—Statements made
at a regular meeting of the Senatus Academicus of a Univer-
sity, by one Professor regarding another, in reference to a
matter fairly coming within the cognizance of the Senatus,
have been found entitled to the benefit of privilege; and
it has been therefore ruled, that malice must be alleged, and
put in issue in any action of damages founded on such state-
ments.— Hamilton, 10th March 1827. 5. S. 569.

(4.) Convmunications by Mastors in regard to their Ser-
vanis.—As a master is entitled freely to communicate his
opinions and impressions regarding his servant on being
applied to for a character, he is entitled, as respects all
such communications, to the benefit of the plea of privi-
lege ; and accordingly, in order to make an action lie for
such communications, malice must be alleged and put in
issue. Such, it is apprehended, notwithstanding a certain
degree of ambiguity exhibited by the reports of decided
cases, is the true legal principle according to which an Issue
would now be framed in actions of this class.—Christian,
6th July 1818, 1. M. 419. _Anderson, 13th July 1818, 1.
M. 429: And the Lord Chief Commissioner’s charge in
Forteath, 20th March 1821, 2. M. 470. With reference
to these authorities however, the principle would not apply,
where the master has, unasked, gratuitously volunteered to
persons who had no proper interest in the matter, state-
ments of a slanderous tendency regarding his servant.
When a master so acts, it is obvious that he places himself
in the position of any ordinary calumniator, and forfeits all
claim to privilege, just because it is impossible for him to
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instruct that he had any good or reasonable cause for his
conduct.

(56.) Public Journalists or Critics.—Persons of this class
are also privileged, so long as they do not overstep the
proper limits of their province. In this class of Actions, as
in others, it is for the Court to determine before the trial,
whether the case is to be dealt with as privileged or not,
and to settle the Issues accordingly. The legal principles
by which such cases fall to be governed, may be collected
from the report of Leslie v. Blackwood, 22d July 1822, 3.
M. 157 ; and Hamilton v. Stevenson, 19th June 1822, 3.
M. 75. In the former case, malice was expressly charged
in the Issues ; in the latter, the Issues were in the ordinary
form. It may be stated generally, that the observations of
& reviewer or journalist, will be held as fair criticisms, and
entitled to the protection of the plea of privilege, in so far
a8 they can be shewn to have fairly arisen out of the facts
set forth in the work, or writing, or other matter, criticized.
But, whenever the critio, or journalist, travels out of the
work or matter he professes to deal with, and proceeds on
the assumption of facts taken from extrinsic sources, his
privilege ceases. Neither is a critic, or journalist, entitled
in his observations or éomments, to exceed a wmoderate and
reasonable latitude of discussion, even although, strictly
speaking, he has not resorted to extrinsic sources. For ex-
ample, no journalist or critic is entitled to charge an indi-
vidual with positive crime ; at least, he is not, in such &
case, entitled, in the first instance, to the benefit of the
plea of privilege, although, of course, it is in his power to
take a counter issue of the veritas, and so to justify himself.
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No. 1.
Gibson v. Cheaps.—10th July 1822.

It being admitted that the pursuer is, and has for many
years been a Writer to the Signet, and has been Agent and
Attorney for the Bank of England since the 26th day of
December 1811, and has brought prosecutions for forgery
on their account, and was employed as Agent in the trial
of Frances Mackay, which took place before the High Court
of Justiciary on the 1st day of February 1819,—

Whether the 25th No. of a certain Newspaper called the
Beacon, was published at Edinburgh on or about the 23d
day of June 1821, and contained the following words, or
words of the following tenor or effect, viz. :—* To the,”
&e.

Whether the whole, or any part of the aforesaid words, are
of and concerning the pursuer, and were published with
the malicious purpose and intention of injuring, and do
injure the pursuer in his private and professional character,
and do falsely and injuriously hold forth the pursuer’s in-
capacity as Agent for the Bank of England,—as having
unnecessarily brought prosecutions for forgery for his own
private advantage, and having unnecessarily expended
large sums of money in conducting the same, or of offici-
ously interfering in regard to the said forgeries, and of
conducting the trials and prosecutions for the same, in-
Jjuriously to the interests of the Bank and of the public,
and unfairly to the persons accused :~Or of having in-
duced the said Frances Mackay to admit her guilt, by
promising to her that she should not be tried, and after-
wards inducing the Lord Advocate to try the said Frances
Mackay by concealing the promise;—And Whether the

8
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said words do falsely and injuriously set forth that the
Court of Justiciary on being informed by Sir William Rae,
Baronet, the former Sheriff of the county, of the circum-
stances of the case, meaning the circumstances set forth
in the said Newspaper relative to the said Frances Mac-
kay, expressed its high disapprobation of the pursuer’s
conduct, to the damage and injury of the said pursuer ?

‘Whether the 26th Number of the said Newspaper was printed
and published on or about the 30th day of June 1821,
and contained the following words, or words of the follow-
ing tenor and effect, viz. :—*“ We,” &e.

Whether the said words are of and concerning the pursuer,
and are false and injurious, and to the damage and injury
of the pursuer?

Whether the 27th Number of the said Newspaper was printed
and published on or about the 7th day of July 1821, and
contains the following words, or words of the following
tenor and effect, viz. :—* In,” &e.

Whether the said words are of and concerning the pursuer,
and are false and injurious, and to the damage and injury
of the pursuer !

Whether, in the months of June and July 1821, at the time
the aforesaid words were published, the defender, Douglas
Cheape, Esq. was the editor, conductor, proprietor, or
publisher, or one of the editors, conductors, proprietors,
or publishers of the said Newspaper called the Beacon, or
was author of the paragraphs and words aforesaid !

Damages laid at £5,000.
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No. 11.
Adton v. M Culloch,~3d December 1822.

It being admitted that the pursuer is a Surgeon,—

It being also admitted, that in the month of December
1820, and of January and February 1821, the defenders,
Alexander Abernethy and James Walker, were printers of
a certain Newspaper called the Scotsman, and that the said
defenders, and the defender John Ramsay M‘Culloch, are
conjunctly and severally responsible for the articles with
which they are charged in this action, and which are admit-
ted to have been published in the said Newspaper on the
23d day of December 1820, 20th day of January, and 10th
day of February 1821,—

It being also ndmitted that a public meeting was held at
the Pantheon near the head of Leith Walk, Edinburgh,
on Saturday the 16th day of December 1820, at which the
pursuer was present,—

‘Whether, on or about the 23d day of December 1820, in
the 205th Number of the said Newspaper, the defenders
did print and publish, or cause to be printed and publish-
ed, the following words, or words of the following tenor
or effect, viz. :—* Anxious,” &ec.; and Whether the whole,
or any part of the said words, are of and concerning the
pursuer, and were published with the malicious purpose
and intention of injuring, and do injure the pursuer, or
do falsely and injuriously hold forth the pursuer as a
maniac or as fatuous, or as uttering frenzied and beastly
insults, or as sunk to the level of blackguards who would
shrink from nothing, however mean or base, if it promise
only to gratify a paltry and unmanly revenge, or as a
person who courts degradation and merits infamy,—or is
capable of misleading, inflaming and treason stirring, or
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as willing to become an assassin of persons as well as
character, and as only restrained by cowardice from

using the stilletto, to the injury and damage of the
pursuer ¢

Whether, on or about the 20th day of January 1821, in the
209th No. of the said newspaper, the defenders did print
and publish, or cause to be printed and published the fol-
lowing words, or words of the following tenor and effect,
viz. “ Darknoss,” &c.; and Whether the whole, or any
part of the said words, are of and concerning the pursuer,
and were maliciously meant and intended to injure the
pursuer, or do falsely and injuriously hold forth the pur-
suer as an unworthy person, who conducted himself in a
scandalous and discreditable manner, or as a surgeon who
habitually conducted himself in so degrading a manner as
Jjustly to forfeit public esteem, to the injury and damage
of the pursuer ¢

Whether, on or about the 10th day of February 1821, in
the 212th No. of the said newspaper, the defender did
print and publish, or cause to be printed and published
the following words, or words of the following tenor and
effect, &c. ¢ The,” &ec.? and

Whether the whole, or any part of the said words, are
of and concerning the pursuer, and were maliciously
meant and intended to injure, and do injure the pur-
suer, or do falsely and injuriously hold forth the pur-

suer a8 a madman, to the injury and damage of the
pursuer?

Damages laid at £5,000.
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No. III.
Leslie v. Blackwood,—28th May 1822.

It being admitted that the pursuer is Professor of Natural
Philosophy in the University of Edinburgh,~—that the de-
fender is proprietor and publisher of a certain periodical
work called Blackwood's Edinburgh Magazine, and it being
also admitted that the 35th No. of the said work published
by the defender at Edinburgh on or about the month of
February 1820, contains the following words and figures,
viz. ¢ Leslie,” &e.

‘Whether the whole, or any part of the said words, are of
and concerning the pursuer ; and Whether the pursuer is
therein falsely, maliciously, and injuriously represented
and held up toridicule and contempt, as ignorant of the
Hebrew language, and even of the Hebrew alphabet,—
or as being guilty of impertinence—or of disliking the
Hebrew language merely because it is the language of the
Old Testament, and to be attacked per fas aut nefas—or

a8 being wn enfant perdu?

It being also admitted that the 40th No. of the said
Magazine published by the defender at Edinburgh, on or
about the month of July 1820, contains the following words,
viz. *“ The King,” &e.

Whether the whole, or any part of the said words, are of
and concerning the pursuer, and falsely, maliciously, and
injuriously represent and hold up the pursuer to ridicule
and contempt, as being a plagiary, to the injury and
damage.of the said pursuer ?

It being also admitted, that the 44th No. of the said



102 OF ISSUES IN PRIVILEGED ACTIONS

work published by the defender at Edinburgh, on or about
the 9th of November 1820, contains the following words,
viz. ¢ In,” &e.

Whether the whole, or any part of the said words, are of
and concerning the pursuer, and falsely, maliciously and
injuriously, represent and hold up the pursuer to public
ridicule and contempt—representing him to be, or assert-
ing that he is an ignorant dogmatist, or that he has the
impudence to criticise that of which he is ignorant, or
that he is actuated by hostility to the language of revel-
ation, simply because it is the language of revelation, or
as being lying, dishonest, or or joining with a
bookseller to impose upon the public by dishonesty, or as
having purloined from other authors, or as having been
guilty of a thousand bétises, or as resembling a parrot, or
as an object of suspicion to those who hold the scriptures
in honour, and impiety in detestation, or as going out of
his way to recommend an impious work, or as having cast
an ignorant sarcasm on the language of the Bible, or as
sneering at the fancies of one of the Apostles, to the in-
jury and damage of the said pursuer?

It being also admitted, that the said 44th No. of the said
Magazine contains the following words, “ With,” &e.

Whether the whole, or any part of the said words, are of and
concerning the pursuer, and falsely, maliciously and in-
juriously, hold out and represent the pursuer as being
one of the public teachers by whom young men, who come
as students to the University of Edinburgh, have their
religious principles perverted, and their reverence for holy
things sneered away, to the injury and damage of the
said pursuer?

Or,
Whether the pursuer held himself forth as the author of
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certain discoveries in regard to freezing or artificial con-
gelation by means of evaporation under an exhausted re-
ceiver,—but the pursuer knowing, or being aware that the
same, or similar discoveries, were previously pointed out
or described in a paper in the 67th volume of the Philo-
sophical Transactions of the Royal Society of London, en-
titled an account of some experiments made with an air
pump on Mr. Smeaton’s principle ; together with some
experiments with a common air-pump by Mr. Edward
Nairne, F.R.S.?

It being admitted, that a book entitled the Philosophy of
Arithmetic, was published by the pursuer in the year 1820,
and is described in the title-page as a second edition im-
proved and enlarged, meaning thereby, that the said book
described as a second edition, was enlarged and improved
in comparison with the first edition of the said book,

‘Whether the pursuer with the bookseller, in holding out to
the public the book first aforesaid as a second edition
enlarged and improved, was guilty of a dishonest attempt
to impose upon the public ?

Or,

‘Whether the pursuer did write and compose the following
words contained in the 11th article of the 8th No. of a
certain periodical work called the Edinburgh Review, for
the month of July 1804, pp. 399, viz. “ We,” &ec. ?

And, Whether the defender, in stating that he had often
likened the pursuer to a parrot, meant and intended to
allude to and characterize the pursuer solely as the
author of the said passages !

Damages laid at £5,000.
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No. IV.
Hamilton v. Hope,—17th February 1826.

It being admitted that the pursuer is Professor of Mid-
wifery in the University of Edinburgh, and that the defen-
der is Professor of Chemistry in the said University,

Whether, on or about the 23d day of April 1825, at a
meeting of the Senatus of said University, and in presence
and hearing of the Professors then and there present,
the defender did falsely, maliciously, and calumniously
impute intended falsehood to the pursuer, by stating that
the pursuer was a liar, or a malicious and impudent liar;
or that he, the pursuer, not only lied, but knew that he
did so, or did use or utter words to that effect, to the
injury and damage of the eaid pursuer?

Or,

Whether, on or about the 19th day of January 1824, the
pursuer did present or communicate to the Magistrates
of Edinburgh, as Patrons of the said University, a printed
Memorial containing the following words, or words to the
following effect, viz. “ Now,” &c. And Whether the
whole, or any part of the averments aforesaid, contained
in the Memorial aforesaid, were known to the pursuer to
be false at the time he presented the said Memorial to
the said Magistrates !

Whether, on or about the 19th day of January 1824, the
pursuer did present to the said Magistrates, as Patrons
aforesaid, a Petition containing the following words, or
words to the following effect, viz. “ The,” &c. And
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Whether the whole, or any part of the aforesaid words
contained in the Petition aforesaid, were known to the
pursuer to be false at the time he presented the said
Petition to the said Magistrates ?

Damages laid at £5,000.
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ACTIONS FOR MALICIOUS PROSECUTION, AND
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PUBLIC AUTHORITIES.

CHAPTER 1.

ACTIONS OF DAMAGES FOR MALICIOUS PROSECUTION, OR
FOUNDED ON FALSE AND GROUNDLESS ACCUSATIONS MADE,
OR INFORMATION GIVEN, TO THE PUBLIC AUTHORITIES.

CasEs of this description are nearly allied to those of
judicial slander. Both belong to the privileged class; and
in both, malice is the essence of the ground of action.
Accordingly, the Issue in an action of damages for judicial
slander, and the Issue in an action of damages for malicious
prosecution, is, and must necessarily be, very similar. But,
in a proper action of the latter description, not only must

-
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malice be charged, but also the want of probable cause.
This, then, is the distinguishing feature hetween actions
which are founded on malicious prosecutions and actions
for judicial slander. The distinction was clearly recognised,
and given effect to, in the recent case of Marianski, 17th
June 1841, 3. D. 1036.*

It may therefore be stated as a general rule, (notwith-
standing a certain looseness which has exhibited itself in-
practice), that, in actions of damages founded on malicious
prosecution, or on information given, or accusations made to
the public authorities, which has led to criminal proceedings,
the pursuer must libel and aver malice and want of probable
cause against the defender, in order to support and main-
tain his case ; and that without distinct and relevant alle-
gations to that effect no issue or issues can be granted.
Lord Chancellor’s speech in Young and Others v. Leven, 8th
July 1822, 1. Sh. App. 179; and opinions of the Judges
in Marianski, supra.

But it is not enough, in order to impose on the pursuer
the burden of establishing a charge of malice and want of
probable cause, that his action is founded on proceedings
which exhibited the form and appearance merely of a pro-
cess at law. Thus, if the action be founded on the allega-
tion that the defender had made an incompetent charge
against him to an incompetent party,—that is to say, to a
party who had no right to interfere in the matter,—and
that there was then adopted against him a proceeding hav-
ing the colour and semblance of a judicial process, but which
in truth and reality was utterly lawless and extrajudicial,
the pursuer would not be obliged to take an issue containing
the charge of malice and want of probable cause: In such
a case the pursuer would be entitled to an issue in similar
terms to that in an ordinary case of slander; that is to
say, it would not be incumbent on him either to libel

* For some remarks on the reason of this distinction, see antea, p. 77.
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malice and want of probable cause, or to take an issue
containing these charges. Smith, 15th February 1827, 5.
Sh. 364.

‘Where the pursuer is obliged to take an Issue charging
malice and want of probable cause, it is, of course, unneces-
sary for the defender formally and expressly to undertake
the burden of establishing the converse in a counter Issue,
~—the legal presumptions being already in his favour. But
where the pursuer has been allowed an Issue in the ordinary
terms, and resting simply on the allegations of falsehood
and injury, the defender may, if he pleases, and has put on
record the requisite averments, take a counter Issue, to the
effect that he had acted regularly, and had probable cause,
or reasonable grounds, for what he did.

As may be supposed, an action founded on the allegation
of malicious prosecution, has been rarely attempted, ex-
oepting where the prosecution, which forms the subject of
dispute, had failed. 'Where, however, the pursuer has been
actually convicted under the prosecution on which he founds,
it would rather seem that an action of damages at his in-
stance would not lie, even on the allegation of malice and
want of probable cause, unless he has, in the first instance,
and as a preliminary and preparatory step to his civil remedy
for damages, proceeded against the wrong doer by criminal
process, with concourse of the public prosecutor. In short,
the conviction in the Criminal Court in the original prose-
cution, is held, of itself, so completely to answer and rebut
the charge of want of probable cause, that till it has been
shewn by some other and subsequent proceedings, also in
the Criminal Court, to have been groundless and unwar-
ranted, no civil action, which rests upon, and has been
brought in respect of such conviction, will be entertained.
Maclellan, 7Tth December 1832, 11. S. 187.

The examples of Issues which are annexed to the next
Chapter are also illustrative of the present.
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ACTIONS OF DAMAGRS FOUNDED ON COMPLAINTS MADE
AGAINST OFFICERS ENGAGED IN THE PUBLIC SERVICE, TO
THEIR SUPERIORS.

AcTtioNns of this description would appear to have been
classed with, and held to be subject to the same rules of
pleading, as actions for malicious prosecutions, by the Lord
Chancellor in moving the Judgment of the House of Lords,
in Young and Others v. Leven, supra. But, in a late case,
the Court of Session disregarded that precedent, and de-
cided that, in this class of actions, it is not indispensable
for the pursuer to aver want of probable cause. Mackonzie,
2d December 1831, 10. S. 89.

The distinetion, however, in point of principle, between
these classes of actions is certainly not very obvious. Public
policy requires that every encouragement should be given
to the suppression of crime. Accordingly, if an individual
gives such information against another as leads to a criminal
prosecution, he is not liable in damages, even although the
charge should ultimately, and when thoroughly sifted, turn
out to be without any good foundation, and although the
accuser may have been influenced by motives of ill-will to-
wards the accused, provided he has had probable cause,
or reasonable grounds for his conduct. Such being the
principle of law applicable to actions for malicious prose-
cutions, it is difficult to see why the same principle should
not equally apply to the case of an individual, who, on
probable cause or reasonable grounds, gives information, in
the proper quarter, of misconduct on the part of a public
officer. Social and State expediency suggests, it is thought,
the same measure of protection to the one case as to the
other It may be doubted, therefore, whether in the case
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of Mackenzis, the Court did not overlook the distinction be-
tween actions of the description in question and for mali-
cious prosecution generally, and actions for judicial slander.
In the former the interests of the public are alike concerned,
while in the latter, individual interests are alone affected.

The following examples of Issues will be found to illus-
trate the general principles which have now been explained ;
and they also exhibit some of the specialties and distinctions
which may occur in actions founded on malicious prosecu-
tion and false and groundless accusation :—

No. I.
Harper v. Robinson,—10th July 1820.

Whether, at the Town of Banff, before or after the month
of August 1815, or about that time, the defender, Geeorge
Forbes, Sheriff-Substitute of the county of Banff, did ma-
liciously combine and conspire with the other defenders,
George Robinson and William Robinson, or one or other
of them, falsely and injuriously to defame the pursuer and
to ruin him in his character ; and Whether, combining and
conspiring as aforesaid, they did procure or cause to be
procured, a petition to be presented to the said George
Forbes, as a Justice of the Peace for the said county of
Banff, by John Smith, Procurator-Fiscal of the said
county, falsely, injuriously, and maliciously accusing the
said pursuer of being guilty of reset of theft, without
probable or reasonable cause for the said accusation,—
and

Whether the said George Forbes did afterwards, as such
Justice of Peace, maliciously, partially, and irregularly,
take a precognition upon the said petition, and did mali-
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ciously transmit a false accusation without due enquiry
into the truth of the same, in order that the same might
be laid before the Lord Advocate ; and Whether the said
pursuer was tried before the High Court of Justiciary, at
Aberdeen, on the 6th of September 1815, and found not
guilty of the crime of reset of theft as aforesaid, on an
indictment at the instance of the said Lord Advocate,
founded on the precognition taken, and the accusation
made as aforesaid, to the injury and damage of the said
pursuer,—and

‘Whether the said defenders, William and Geeorge Robinson,
or one or other of them, did maliciously combine and con-
spire with the said George Forbes, in preparing the said
petition containing the alleged false and injurious state-
ment aforesaid, and in transmitting the precognition and
false accusation aforesaid to the Crown Agent at Edin-
burgh, for the purposes aforesaid, to the loss and damage
of the said pursuer,—and

‘Whether the said defenders, William and George Robinson,
or one or other or both of them, did falsely and injuriously,
and without reasonable or probable cause, accuse the said
pursuer of reset of theft, and did, one or other or both of
them, procure or cause to be procured, the said petition,
to be presented and transmitted, and urged the same to
trial as aforesaid, for the purposes aforesaid, to the loss
and damage of the said pursuer.

Damages laid at £2,000.



112 ACTIONS OF DAMAGES FOUNDED ON COMPLAINTS

No. II.
Gray v. Marjoribanks,—12th February 1823.

It being admitted that the pursuer is clerk to the Justices
of Peace for the Coldstream District of the County of Ber-
wick, and Baron Bailie of Coldstream,

It being also admitted, that the defender is a Justice of
Peace for the said county,

Whether, on or about the 12th day of May 1820, the de-
fender did take the declaration of certain persons, viz. :—
George Houy, writer in Kelso, William Hall, residing
there, and William Allison, quarryman, residing at Lees
Lodge, relative to an alleged assault committed by the
pursuer in the town of Coldstream, and did thereafter
transmit the same to the Procurator-Fiscal; and Whether,
in transmitting the said declaration to the said Procura-
tor-Fiscal, the defender did falsely, maliciously, and in-
juriously, and contrary to the tenor of the said declara-
tion, represent the pursuer as having been the aggressor in
the said alleged assault, and as having made a wanton and
unprovoked attack upon William Hall and George Houy,
and as being a turbulent person, and a man of quarrelsome
character, or a bad member of society, to the injury and
damage of the said pursuer?

Whether, on or about the 29th May 1820, the defender did,
at his House of Lees, take the declarations of William
Allison and James Gilroy, relative to the assault aforesaid,
and did thereafter write and transmit to the Lord Advo-
cate, or one or other of his deputes, letters bearing dates
the 28th, 30th, and 31st of May, and 1st and 2d of June
1820, or one or other of the said days, and did, in the
said letters, falsely, and injuriously, and maliciously, and
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contrary to the tenor of the said declarations taken as
aforesaid in his own presence, represent the pursuer as
having been guilty of a gross and aggravated assault
without provocation, upon two peaceable and respectable
individuals ; and that the pursuer was a quarrelsome per-
son, a dangerous neighbour, a bad member of society, of
whom it was absolutely necessary to make a publio ex-
ample, to the injury and damage of the pursuer ?

‘Whether, on or about the 30th day of May 1820, at Cold-
stream, the defender did falsely and injuriously say to
David Buist, factor to the Right Honourable the Earl of
Haddington, the Superior of the burgh of Coldstream,
that the pursuer was an improper person to fill any office
of trust, and that it would be the duty of the said Earl
to dismiss the pursuer from the situation of Baron Bailie
of Coldstream, as he was now unworthy to hold that si-
tuation, or did use or utter words to that effect, to the
injury and damage of the said pursuer?

Whether, on or about the 13th day of May 1820, in the
Black Bull Inn at Coldstream, the defender did falsely
and injuriously say to James Bell, Esq. Sheriff-clerk of
Berwickshire, that the pursuer was unfit to hold any pub-
lic trust, or to be admitted into respectable or honour-
able society, and that it would be the duty of the said
James Bell to dismiss the pursuer from the situation of
Clerk to the peace for the Coldstream District of Ber-
wickshire, or did use or utter words to that effect, to the
injury and damage of the pursuer ?

It being admitted that the defender did write and trans-
mit to the Earl of Haddington, Lord Superior of Cold-
stream, the letter in process, dated 30th May 1820; and it
being admitted that the said letter is of and concerning the
s3id pursuer,

9
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Whether the defender did therein falsely, maliciously and
injuriously, describe the said assault as an inhuman out-
rage committed by the pursuer, and did injuriously en-
deavour by other false statements in the eaid letter re-
garding the conduct of the pursuer, to cause the said
Earl to withdraw his confidence from the pursuer as
Baron Bailie of Coldstream, to dismiss him from the said
office, to the damage and injury of the said pursuer !

Whether the pursuer was tried at Greenlaw on the 12th
and 13th days of September 1820, before the Sheriff of
Berwickshire and a Jury; and Whether, on the said
13th day of September, the following verdict was re-
turned, viz. ¢ They,” &o.? (The verdict was one of
aoquittal.)

Whether, on or about the 3d day of October 1820, at a
moeting of the freeholders of the said county held at
Coldstream, the defender did in a public speech in the
hearing of several persons there assembled, falsely and
injuriously say, that the pursuer was utterly disgraced by
the said trial and sentence, and was disqualified from
acting as clerk of the peace, or holding any public office,
or that he was unfit to sit in the company of gentlemen,
and ought to be dismissed from his said office, or that
the pursuer had obtained the said verdict by means of
perjured witnesses, or was guilty of subornation of per-
jury, or did use or utter words to that effect, to the in-
jury and damage of the pursuer !

Whether, on or about the said 3d day of October 1820, the
defender did falsely, maliciously and injuriously, say to
the aforesaid James Bell, that the pursuer was utterly
disgraced by the said trial and sentence, and was dis-
qualified from acting as clerk of the peace, or holding any
public office, or that he was unfit to sit in the company
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of gentlemen, and ought to be dismissed from the said
office, or that the pursuer had obtained the said verdict
by means of perjured witnesses, or was guilty of suborn-
ation of perjury, and that the defender would never offi-
ciate as a magistrate so long as the pursuer should officiate
as clerk ; and did urge the said James Bell to dismiss
him from the said office, or did use or utter words to
that effect, to the injury and damage of the pursuer?

Whether, at Lees, in the county of Berwick, on or about
the 9th day of October 1820, the defender did falsely,
maliciously and injuriously, say to George Manderston,
residing in Cornhill, that the pursuer had obtained the
verdict aforesaid, by means of false and perjured wit-
nesses, and that the pursuer had been guilty of suborn-
ation of perjury, and had suborned the witnesses on the
trial aforesaid, to the injury and damage of the pursmer ¢

Damages laid at £5,000.

No. II1.
Gibsons v. Marr,~—22d June 1822.

Whether, in the month of June 1820, or about that time, in
the town of Leith, or upon Leith Walk, leading to Edin-
burgh, and in the presence and hearing of James Frede-
rick Denovan, sometime before Superintendant of Police
in Leith, and of Timothy Lane, merchant in Leith, or one
or other of the said persons, the defender did falsely and
injuriously say that the pursuers had issued or forged a
Bank of England Note, knowing the same to be forged,
which note had come into the defender’s possession, or
did use or utter words to that effect, to the injury and
damage of the said pursuers?
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Whether, on or about the 15th day of July 1820, at a Court
held at Edinburgh, by the Justices of Peace for the
county of Edinburgh, and in presence and hearing of
James Gibson, Esq. and William M‘Farlane, Esq. Jus-
tices of Peace for the said county, and in presence and
hearing of a number of persons then and there assembled,
the defender did falsely, maliciously, and injuriously, say
that the pursuers had used as genuine, a forged note of
the Bank of England, of the value of one pound, after the
pursuers had been informed that the said note was forged,
or did use or utter words to that effect, to the injury and
damage of the pursuers :—

Or,

Whether the defender did apply to the said James Frederick
Denovan, as an officer, or as having been an officer of
Police, with a view to recovery of payment of the afore-
said forged note ; and Whether the defender had good
probable cause in stating to him that the pursuers had
issued, or caused to be issued, the said forged note, know-
ing the same to have been forged ?

Whether, at the pleading before the Justices of Peace for
the county of Edinburgh, aforesaid, the defender had
good probable cause for stating that the pursuers had
issued, or caused to be issued, the said forged note marked
No. 11,263, after they had been informed by the Com-
mercial Bank that the said note was forged ?

Damages laid at £5,000.
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No. IV.
M:Millan v. M*Millan,—1st July 1824.

‘Whether, on or about the 25th day of October 1823, in the *
House of Barwhinnock, in the stewartry of Kirkcudbright,
the defender did violently assault and drag the pursuer
to the ground, and did bind him, or cause the pursuer to
be bound and conveyed out of the said house, and from
thence to the town of Kirkcudbright, to the mJury and
damage of the said pursuer ¢

It being admitted, that on the said 25th day of October,
the pursuer was incarcerated in the Jail of Kirkcudbright
by virtue of a warrant from the Stewart-Substitute of the
said stewartry,

‘Whether, on or about the said 25th day of October, the
defender did falsely and maliciously represent to the pro-
curator-fiscal of the said stewartry, or to his Majesty’s
Advocate, that the pursuer had intruded himself into the
defender’s house, and threatened to take his, the defen-
der’s life, or those of his servants, on the 25th October
aforesaid, to the injury and damage of the said pursuer ?

Or,

Whether, on the 25th day of October aforesaid, the pur-
suer violently intruded himself into the defender’s house
armed with a loaded pistol ; and Whether the defender
had reasonable grounds to apprehend violence to himself
and his family ; and Whether, what the defender did, or
caused to be done, on the occasion aforesaid, was necessary
for the security of him, the defender, and the members of
his family ¢

Damages laid at £1,000.
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No. V.
Mowatt v. Gray, &c.—20tA February 1827.

* Whether, on or about the 20th day of February 1826, the
defenders, or any of them, maliciously, and without pro-
bable cause, did cause the pursuer to be apprehended and
conveyed to the Calton Police Office of Glasgow, or
caused the pursuer to be imprisoned in the jail of Glas-
gow, and to be therein detained, to the loss, injury, and
damage of the pursuer ?

Damages laid at £38,000.
No. VL.
Pattison v. M*Nab—28th February 1828.

It being admitted that the defender was, during the
years 1824 and 1825, one of the proprietors of the stage
coaches called Union and Commercial, for carrying pas-
sengers to and from the city of Edinburgh to Dundee,
and that from the month of September 1823 to the 24th
day of May 1825, the pursuer was employed by James
Scott, one of the proprietors of the said coaches, to keep,
or assist in keeping, the books of the said coachee in
Edinburgh,

‘Whether, on or about the 24th day of May 1825, the de-
fender did write and transmit, or cause to be written
and transmitted, to Archibald Scott, Esq. Procurator-
Fiscal for the county of Edinburgh, a written paper or
information, falsely, maliciously, and without probable
cause, accusing the pursuer of fraud, or falsely, malici-
ously, and without probable cause, accusing the pursuer
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of having on many occasions exacted a higher rate of
fare from passengers travelling, and for carriage of par-
cels conveyed by the said coaches, than he, the pursuer,
was authorised to do, to the injury and damage of the
pursuer ?

Whether, on or about the said 24th day of May 1825, the
defender did falsely, maliciously, and without probable
cause, say to the said Archibald Scott, or to the clerks
in the office of the said Archibald Scott, that the pursuer
had been guilty of frand, and had on many occagions ex-
acted a higher rate of fare from passengers traveling,
and for the carriage of parcels conveyed by the said
coaches, than the said pursuer was authorised to do, and
that the pursuer had appropriated to his own use the
difference between the regular charge and the higher
charge so made by the pursuer, to the injury and damage
of the pursuer? .

‘Whether, on or about the 24th day of May 1825, a Peti-
tion was presented by the said Archibald Scott to the
Sheriff of the said county, proceeding upon, and founded
on the information given as aforesaid, by the defender ;
and Whether the pursuer was, on or about the day last
aforesaid, apprehended and incarcerated by virtue of a
warrant granted by the said Sheriff, proceeding and
founded on the said Petition, to the injury and damage
of the pursuer !

Damages laid at £500.
No. VIIL.
Neillands v. Tait, &c.—~1st December 1840.

Whether, on or about the 27th day of June 1839, at
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Fisherrow, in the house of the defender, R. Tait, and in
presence and hearing of David Harley, town-officer,
Musselburgh, and David Taylor, waiter, Fisherrow, or
either of them, the said defender did falsely and calunmi-
ously say, that the pursuers, or one or other of them, had
robbed him, and that the pursuer, Ann Neillands, was a
whore, or did falsely and calumniously use or utter words
to that effect, to the loss, injury, and damage of the pur-
suers, or either of them ?

Whether, at the time aforesaid, the said defender himself,
or by another or others acting by his authority, wrong-
fully entered and searched the house of the pursuer,
Robert Neillands, to his loss, injury, and damage?

Whether, at the time aforesaid, the defender, Henry List,
wrongfully and irregularly searched the said house of the
pursuer, and opened lockfast places in the same without
a warrant so to do, to the loes, injury, and damage of
the pursuer, Robert Neillands ¢

Or,

Whether the pursuers, or either of them, themselves, or by
another acting by their authority, compromised and aban-
doned all or any of the said claims of damage, in terms
of, and on the conditions contained in the minute No.5
of prooess?

Damages laid at £600.



PART IV.

WRONGOUS APPREHENSION AND
IMPRISONMENT.

1.—~ACTIONS OF THIS CLASS | II.—ACTIONS OF THIS CLASS,

GENERALLY, — WHERE AGAINST MAGISTRATES
v THERE IS NO ROOM FOR AND OTHERS OCCUPY-
ANY QUESTION OF PRI- ING A PRIVILEGED
VILEGE. POSITION.
CHAPTER 1.

ACTIONS OF DAMAGES FOR WRONGOUS APPREHENSION AND
IMPRISONMENT, GENERALLY,~WHERE THERE IS NO ROOM
FOR ANY QUESTION OF PRIVILEGE.

EveRY person who is instrumental in the illegal appre-
hension or detention of another, lays himself open to an
action of damages. The terms of the Issues for trial,
however, differ according to the peculiar position of the
defender, and the nature of the pleas which are available
to him, Public functionaries, such as magistrates and
others, who have no private or individual end to serve, but
who happen unintentionally to err in the execution of their
public or official duties, stand in a very different situation
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from ordinary persons, who neither have, nor can have, any
object in view but their own personal interest or feeling.
Hence the necessity for a distinction in the terms of the
Issues in actions of damages for wrongous apprehension and
imprisonment, according to the position which the defender
occupies.

In the ordinary case, which alone is to be noticed at
present, there is no question of privilege, and the Issue is,
therefore, simply to the effect, —Whether the defender
wrongfully apprehended the pursuer, or wrongfully caused
him to be apprehended, or (as the case may be) wrongfully
imprisoned the pursuer, or wrongfully caused him to be
imprisoned and detained in jail, to his loss, injury, and
damage? There are various collateral considerations, how-
ever, which may ariee in the settlement of the Issue.

Preliminary measwres. —In cases of this deseription,
whether ordinary or privileged, the preliminary question
may arise, how far it is necessary, in the first instanoce,
and in order to render competent an action of damages
for wrongous apprehension or imprisonment, to reduce and
sot aside the warrant, decreet, or other writs, under colour,
or in virtue of which the alleged apprehension and im-
prisonment have taken place?! Whether any such previous
measure is necessary, depends on circumstances.

Where the alleged apprehension or imprisonment has
taken place under and in virtue of & warrant or other writs,
ev facie regular, and unobjectionable, and the illegality of
which is denied, and has not been in any shape judicially
determined, it may be advisable, ants omnta, and before pro-
ceeding with an action of damages, to get them quashed and
set aside, and their illegality ascertained, in & process of reduo-
tion or otherwise. Thus in the case, which not unfrequently
occurs, of & party being apprehended and imprieoned im
virtue of a decree of an incompetent eourt, or on the
strength of some statutory provision which had been erro-
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neously supposed to apply to the case, although in reality
it did not, it would be well in the first instance, and before
an action of damages is brought, to quash the interlocutor or
decree, either in a regular action of reduetion, or in a sus-
pension or advocation. In short, in such cases, an action
of damages will be exposed to many difficulties in its pro-
secution, so long as the illegality of the proceedings founded
on has not been ascertained and settled in some competent
process.

It does not neceesarily follow, however, that an action of
damages will lie as for wrongous imprisonment, where ulti-
mate diligence has been done on a decree regularly pro-
nounced by a competent Judge, causa cogwita, but which
has been afterwards set aside in a Court of Review, as ill
founded on its merits. On the contrary, it has been held
that an action of damages, in such circumstances, is incom-~
petent ;—Aitkon, 25th February 1837, 15, S. 683. Neither
is a decision of the Court of Justiciary in a.suspension and
liberaﬁon,tobeta.kenandyieldedtoumjudioata,tonch—
ing the legality or regularity of the imprisonment, in an
action of damages in the Civil Court.—M*Leod, 10th June
1837, 5, S. 1113.

Although it may, as already said, be often desirable to
have the question of legality or illegality discussed a.nd de-
termined in a previous process, before asserting a claim for
damages, any such previous procees of reduction or othel:-
wise i8 not in the general case indispensable. No doubt, if
a party has formally transacted or entered into any arrange-
ment or settlement on the footing of a decree being ‘°§“‘
and valid, which afterwards turns out to be illegal and in-
valid, it will be necessary, in order to clear the way fo.ra,
elaim of repetition or of damages, to reduce and set aside
the transaction or settlement on the head of fm‘fd oF grwor,
or whatever else may be the ground of oom?la.mt. That,
however, is a very different case from the ordinary one of g
decree or warrant, the illegality of Which has not been barreq
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or excluded from challenge by any formal act of homols-
gation or adoption. Where no such act exists, there does not,
in the general case, appear to be any incompetency in pro-
ceeding at once with an action of damages,—the pursuer, of
course, undertaking to establish, as the basis of his claim, the
illegality of the writ or proceeding of which he complains.

It is settled, at least, that where the gist of the action is,
not the illegality of the decreet or warrant, but rather that
it has been carried into effect with unnecessary violence, or,
in other words, has been oppressively executed, no reduction
or other preliminary action is requisite, or indeed would be
competent. M*Leod, 11th February 1829, 7 S. 396.

The same principle applies where the ground of action is
—not that the warrants were in themselves illegal, or that
the execution of them was informal or irregular—but that
the debt had been previously paid or tendered, or that the
defender had proceeded in the' face of a sist or a decree of
cessio, or other supersedere of diligence.

Neither is it necessary, in the first instance, and as pre-

_liminary to an action of damages, to reduce the warrants or
writs under and in reference to which the apprehension or
imprisonment took place, where these warrants or writs
are plainly, and on the face of them, informal and inept.
Thus, it is not necessary in that elass of cases which some-
times occur, of a person being apprehended and imprisoned
in virtue of a writ bearing to be a warrant, but which, from
the illegal, irregular, and informal manner in which it is eon-
ceived, cannot be recognised in law at all. Such was the
description of the writ which would appear to have been used
a8 a warrant of imprisonment in the case of Ras, 12th July
1838. M‘F.s, J. R. p. 73.

In cases also of masterful violence, such as abductions
and the like, where there has not been even the form or
ocolour of a warrant of any description, there is, of course,
no room for any previous process of reduction.
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Admissions prefized to the Tssue.—In actions of this class,
a8 in others, admissions engrossed in the Issue are of very
great importance in simplifying the question for the Jury,
and narrowing the procedure at the trial. When the ille-
gality of a warrant of imprisonment has been already con-
clusively determined in some preliminary process, there is
usually prefixed to the Issue an admission to that effect,
and then, of course, the dispute comes to be limited to little
more than the amount of the damages to be assessed ;—
here, however, the illegality of the writ which forms the
ground of action, has not yet been decided, and is not ad-
mitted, the Issue for trial must of course embrace not only
the quantum of damages, but also the question of, whether
there are any grounds for damages at all. The fact of the
apprehension or imprisonment, along with its duration, as
also that it took place at the defender’s instance, may gene-
rally be admitted, without prejudice to, or foreclosing in any
respect, the pleas of either party. The examples which fol-
low exhibit other particulars, which may, according to cir-
cumstances, be made the subject of admission.

Counter Issue for the Defendor.—I1t is seldom that the de-
fender, in cases of this description, requires to take a coun-
ter Issue, although, no doubt, circumstances may render it
necessary or advisable for him to do so. Thus, where it is
pleaded in defence, that the pursuer had agreed to waive or
discharge his claim, it may be necessary for the defender to
take an Issue to that effect ; and he may also require to
take an Issue for himself, or, at least, such an issue, if not
absolutely necessary, may be advisable, to enable him to
establish a plea of privilege, where he is not entitled to
have it conceded to him, prima instantia.
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EXAMPLES.
No. I.
Cowan v. Thomeon,~-5th June 1822,

It being admitted, that on the 27th day of January 1821,
the pursuer borrowed from the defender, George Thomson,
town-clerk of Musselburgh, a process then depending before
the Magistrates of the said burgh, at the instance of Thomas
Thomson, defender, against James Cowan, pursuer,

Whether the said process was forced back from the pursuer
by a caption, dated 2d March 1821, and was returned by
the pursuer to Thomas Ogilvie, messenger or town-officer,
upon the 8th day of March, and by him returned to the
said George Thomson, upon the 8th day of March afore-
said ; and Whether, after the said process was so re-
turned, the said Thomsons, defenders, or either of them,
did issue, or cause to be issned, a caption which appears
vitiated in the date, but which, in so far as can be read,
bears to be dated 31st January 1820, which they put,
or caused to be put, into the hands of Walter Hilson,
messenger or town-officer in Musselburgh, to be executed
against the said pursuer,~upon which caption the pur
suer was apprehended by the said Walter Hilson, at
Musselburgh, upon the 15th day of March 1821, and was
carried to the Tolbooth of Musselburgh, where he was
incarcerated, at about half-past eleven in the forenoom,
and detained till half-past eight at night, on the same
day, to the loss and damage of the said pursuer !

Damages laid at £500.
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No. IL.
Gordon v. Dundop,—~22d June 1825,

It being admitted, that on the 8th day of June 1820,
Thomas Barrie, grocer in Edinburgh, obtained decree in
the High Court of Admiralty against the late Janet Gor-
don of Viewfield, for the sum of £14, 19s. 8d., with inter-
est and expences, and that the same was carried into exe-
cution, and the said Janet Gordon apprehended on the
- day of April 1821, and detained in custody for some hours,
at the instance of the said William Dunlop, defender, trus-
tee on the sequestrated estate of the said Thomas Barrie,
and that the said Janet Gordon, during the period of the
said detention, paid £20 to the defender,

It being also admitted, that the said deeree has since been
reduced and set aside by the Court of Session, and that de-
cree of the said Court, for repetition of the said sum, has
been pronounced in favour of the said Janet Gordon, dated
16th December 1822,

‘What loss and damage has the pursuer suffered in conse-
quence of the said decree of the Court of Admiralty
dated 8th June 1820, having been executed as afore-

said ¢

Damages laid at £1000.

No. III.
Wallace v. Anderson, &c.~—28th February 1826,

It being admitted that David Wallace, pursuer, was im-
prisoned in the Jail of Glasgow upon the 15th day of June
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1825, and remained a prisoner in the said Jail until the
9th day of July 1825, by virtue of letters of caption at the
instance of the defenders, William Anderson and Hector
Grant, upon a debt due to the said defenders, of the sum
of £5, 7s. 8d,

Whether, on or about Saturday the 9th day of July 1825,
the pursuer caused the said sum of £5, 7s. 8d. to be ten-
dered to the defenders in payment of the said debt; and
Whether, notwithstanding the said tender of payment,
the defenders, or either of them, illegally refused to ac-
cept of the said debt, whereby the pursuer was detained
in the said Jail until Monday the 11th day of the said
month of July, to the injury and damage of the said
pursuer ¢

Damages laid at £300.

No. IV.
Gillespis v. Smith,~18th January 1833.

Whether, in violation of the protection granted by the
said decree, the defender, on or about the 13th day of
March 1832, wrongfully caused the pursuer to be appre-
hended and imprisoned for payment of the sum of £49,
3s., or any part thereof, due to the defender prior to the
said 23d day of December 1831, to the loss, injury, and

damage of the pursuer.
Damages laid.at £300.
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No. V.

Tait, &ec. v. Wilson,~—28th June 1831.

‘Whether, on or about the 4th day of July 1828, the de-

fender wrongfully imprisoned, or wrongfully caused to be
imprisoned, the pursuer, Janet Tait, in the Jail of Canon-
gate, Edinburgh, or wrongfully detained her, or caused
her to be detained in the said Jail, during the period of
thirty days from the said 4th day of July, or any part of
the said period, to the loss, injury, and damage of the
pursuer ?

Damages laid at £200.

No. V1.

Dougall v. Macartney,—17th June 1831.

Whether, at Stirling, on or about the 17th day of June

1826, the defender wrongfully incarcerated the pursuer,
or caused him to be incarcerated, by virtue of letters of
caption raised on & Bill of Exchange for the sum of £75,
15s. 11d. dated the 6th day of August 1825, drawn by
the pursuer upon, and accepted by John Yuill, John
Gilfillan, and William Risk ¢

Or,

‘Whether, on or about the 20th day of June 1826, the pur-

suer agreed to- abandon all claim for damages on account
of having been imprisoned as aforesaid ?

Damages laid at £3,000.

10
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No. VII.
Monzies v. Stovonson & Co.—~30th November 1839.

It being admitted, that an action depended before the
Bailie of Holyrood, at the instance of the defenders, Steven-
son and Company, against James John Fraser, W. S.

Whether the pursuer acted as the clerk of the said James
John Fraser ; and Whether, on or about the 23d day of
July 1838, in the said process, a caption was issued
against the present pursuer for not returning the process
to the clerk ?

And,

Whether, on or about the 4th day of August 1838, the de-
fenders, or any of them, wrongfully apprehended and in-
carcerated the pursuer, or wrongfully caused him to be
apprehended and incarcerated, by virtue of the said cap-
tion, to the loss, injury, and damage of the pursuer ¢

Damages laid at £1,000.

No. VIII.
Gibeon v. Watson, &c.—24th February 1838.

Whether, on or about the 17th April 1837, the defenders,
or others acting under their authority, wrongfully and
forcibly abducted and oconveyed the pursuer from the
house of the defender, William Watson, in the town of
Oromarty, to the town of Nairn, to the loss, injury, and
damage of the pursuer ?

Whether, on or about the 16th of the said month and year,
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the defenders, or others acting under their authority,
wrongfully and forcibly put the pursuer into a post-chaise
at the said town of Nairn, to the loss, injury, and damage
of the pursuer?

Whether, on or about the said 14th day of April, the
defender, William Watson, wrongfully and forcibly ab-
ducted the pursuer from the said town of Nairn, to an
Inn called New Inn, kept by one Mrs. Falconer, and
forcibly detained him in the said Inn, to the loss, injury,
and damage of the pursuer ?

Damages laid at £900.

No. IX.
Jamisson v. Laidlaw,~19th December 1839.

Whether, on or about the evening of the 20th, or morning
of the 21st days of March 1839, the defender did wrong-
fully and forcibly detain the pursuer in a bakehouse
there, occupied by the defender in Richmond Lane, Edin-

burgh, to the loss, injury, and damage of the pursuer ?

Whether, at the time and place aforesaid, the defender
wrongfully apprehended the pursuer, or caused him to be
apprehended and conveyed from the said bakehouse to
the police station at St. Leonard’s, and from thence to
the Head Police-office, Edinburgh, and to be then de-
tained until he found caution to appear in Court, and
answer & complaint lodged against him by the defender,
to the loss, injury, and damage of the pursuer?

Damages laid at £500,
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CHAPTER II.

ACTIONS OF DAMAGES FOR WRONGOUS APPREHENSION AND
IMPRISONMENT, AGAINST MAGISTRATES, AND OTHERS OC-
CUPYING A PRIVILEGED POSITION.

The form of the Issue in a privileged case, differs from
that in an ordinary one, inasmuch as, while, in the former,
not only the question is,—Whether the apprehension
or imprisonment was wrongful? but also,~—Whether it
was malicious, and without probable cause? or otherwise,
according to the special nature of the privilege pleaded.
The chief varieties of actions of damages for wrongous ap-
prehension and imprisonment, of the privileged class, are
those against Judges or Magistrates—Clerks of Court—
Public Prosecutors—and other parties acting officially, and
in the discharge of a right or duty.

1. Actions against Inferior Judges or Magistrates.—The
principles which regulate cases of this description have only
recently been thoroughly sifted and cleared up. Locking at
the decisions, as well as the dicta of the Judges as reported,
in many of the earlier instances which have occurred since
the introduction of Jury trial in civil causes, it would be
very difficult to lay down any precise or definite rules on
the subject. But it is thought that the more recent cases
afford materials, sufficiently clear and distinet, in support of
the following positions :—

(1.) Inferior Judges and -Magistrates enjoy a certain
meagure of protection against the consequence of their offi-
cial acts, both at common law, and in virtue of oertain sta-
tutes passed for the purpose.

(2.) At common law, and independently of the statutes,
an inferior Judge or Magistrate is, to some extent, pro-
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tected against the consequences of error in judgment, or
innocent mistake ; and it is but reasonable that it should be
go. But, a very marked distinction exists in this respect be-
tween the ministerial or magisterial acts of an inferior Judge,
and his purely judicial acts. With regard to the former,
he has an ample protection under the statutes, which are
immediately to be noticed; but with regard to the latter,
he enjoys an absolute protection at common law, indepen-
dently of the statutes. That is to say, an inferior Judge,
who falls into an error or mistake, while acting judicially in
a Court of Record, and in a case within his jurisdiction, and
competently raised before him, cannot be made amenable in
an action of damages for the consequences, or alleged con-
sequences. Such, it is apprehended, is one principle fairly
deducible from the dicta of the Judges, and the authorities
cited in the recent cases of Orr, 22d February 1839, and
Malonie, 21st January 1841.

(3.) The statutory protection again, of Magistrates, is aleo
of a very ample description. By the 43 of Geo. III, c. 141, it
is provided, that in any action against Justices, for any con-
viction by their orders, or any thing done by them, in the
levying of any penalty in carrying such conviction into effect,
the plaintiff shall recover “ no greater damages than two-
pence, unless he shall have expressly alleged that such acts .
were done maliciously, and without any probable cause.”
This Act, although held to apply to Scotland as well as to
England, being limited in its operation to the levying of
penalties after conviction, was found to afford little, or rather
no protection to inferior Judges, in the exercise of the greater
portion of their duties. Such was the state of the law when
the 9. Geo. IV, c. 29, was passed, by which it was enacted,
(§ 26), that the provisions of the former Statute (43. Geo.
111, . 141), entituled, “ An Act to render Justices of the
Peace more safe in the execution of their duty,” ¢ shall ex-
tend to all inferior Judges and Magistrates in Scotland, i
regard to any sentence pronounced, or proceeding had, in any
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criminal ¢rial’™  Although the protection of inferior Judges
and Magistrates was thus greatly extended, and was suffi-
ciently ample in regard to proceedings “ in any criminal
tria),” there remained various magisterial duties and func-
tions which could not be brought within that category. Ac-
cordingly, in order to perfect and complete the remedy and
protection of inferior Judges and Magistrates, it was, by the
11. Geo. IV, and 1. Will. IV. ¢. 57, § 13, enacted, that the
preceding Act, the 9th Geo. IV, c. 29, “in so far as it
provides for rendering all inferior Judges and Magistrates
more safe in the execution of their duty, shall extend to all
acts done by any such Judges and Magistrates, in appre-
hending any party, or in regard to any criminal cause or
proceeding, or to any prosecution for a pecuniary penalty.”
The provisions of these statutes have been fully considered
and given effect to in several recent cases, of which it is
sufficient to refer to, Railton, 5th July 1836, 14. S. 1081 ;
Hay or Anderson, 3d February 1837, 15. S. 481; and
Mackellar, 18th December 1841, 4. D. 287. The last of
these cases is peculiarly valuable, for the very full and lucid
exposition of the law on this subject—its progress, as well
aa its present state—contained in the Note of the Lord Or-
dinary, Cuninghame.

(4.) But these statutes will not afford any protection, in
respect of proceedings which are altogether lawless and
extrajudicial, or in other words, where the Magistrate or
Judge has disregarded the plain and most obvious forms of
judicial procedure, or been clearly acting beyond his power
and jurisdiction. Rickardson, 1st June 1832, 10. S. 607 ;
and Rae, 12th July 1838, M‘F.’s J. R. p. 73.

(5.) But the operation of the statutes will not be ex-
cluded, merely by shewing that, on a nice and oritical con-
sideration of legal principles, the Judge or Magistrate had
no proper jurisdiction. It would seem sufficient that he
acted ocolourably, and in the supposed discharge of his
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duties ;—See the dicta of the Judges, and the authorities
cited in the cases of Malonie and M*Kellar, supra.

I1. Clerks of Court and others acting officially under the Magis-
trate or Judge—The Clerk of the Court, or of the Magistrate
or Judge, or the person who may have acted as clerk in any
illegal process or proceeding, enjoys no statutory privilege
or protection, similar to that of the Magistrate or Judge ;
M‘Kellar, 18th December 1841, 4. D. 287. But at com-
mon law, it would now appear to be settled, that a clerk
or other official of the Court, who has acted simply as such,
and under the eye of the Magistrate or Judge, is no more
answerable than the latter in an action of damages;—that
is to say, an action will not be entertained against the Clerk
of Court, who has merely acted as such, or against the
Officer, who has merely carried the warrant or sentence of
the Magistrate or Judge into effect, in proceedings which are
found not sufficient to support a claim of damages against
the Magistrate or Judge himself ;—Malonie, 21st January
1841, 3. D. 418 ; and Orr, 22d February 1839, 1. D. 551.
But if the Clerk, or other official, oversteps the ordinary
limits of his duty, and by mixing himself up with either of
the parties, or otherwise has been accessory to illegal pro-
oeedings, for which he had not the sanction or authority of
the Judge, he will be answerable in an action of damages,
without alleging malice against him ;—ZLandell, 26th Janu-
ary 1838, 16. S. 388 ; and M‘Kellar, 18th December 1841,
4. S. 287. Of course, the sanction or instructions of the
Magistrate or Judge will not protect the Clerk or other
official, where the whole proceedings have been so lawless
and extrajudicial, that the Magistrate or Judge himself
cannot plead the statutory protection ;—Richardson, lst
June 1832, 10. S. 607.

I11. Public Pyosecutors or Procurators Fiscal.—~These func-
tionaries are not in general entitled to any peculiar privi-
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~

lege, statutory or otherwise. As paid officers they are held
to be answerable for the consequences of any erroneous
proceeding within their department; and a plea of innocent
mistake, or bona fides, however available in alleviation or
mitigation of damages, affords no such defence as can be
taken into view in framing the Issue. M‘Crone, 10th
February 1835, 13, S. 443.

But of course wherever it is provided,—as is sometimes
done in Police Acts,—by any particular statute, that the
official parties acting under it, are not to be answerable in
an action of damages, unless malice or want of probable
cause, or something else, is specially charged against them,
such conditions must be given effect to in judging of the
relevancy of these particular actions, and in framing the
suitable Issues. Nimmo, 18th July 1832; 10, S. 844, and
Kolly, 22d January 1833 ; 4, S. 287, as affirmed in the
House of Lords, 16th May 1834 ; 7, W. S. 343.

IV. Modical Men and Others interforing with Insane
Porsons.—As lunatics or insane persons require coercion
or restraint, so ought the individuals engaged in imposing
such coercion or restraint, and acting in bona fide and with
probable cause, to be protected from claims of damage.
Accordingly, the law does extend a certain measure of
protection to such parties; and this protection is greater
or less acoording to the position and eircumstancesin which
the party acts.

An action of damages, as for wrongous apprehension,
and imprisonment, and confinement, may be brought against
the person at whose instance or instigation the proceedings
complained of took place ; or, against the medical man on
the strength of whose certificate or opinion, these proceed-
ings were resorted to; or, against the magistrate under
whose warrant the apprehension or confinement was more
immediately had ; or, against the keepers or others by whom
the complaining party was actually restrained and eonfined ;
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or, it may be, that the action is kibelled against all of these
parties together. The terms of the Issue, however, is differ-
ent as against each of them. Against the magistrate—who
has his statutory protection as before explained—malice and
want of probable canse must be charged. Against the medi-
cal man, want of due enquiry would appear to be the suitable
expression. But against the private party, the Issue is in the
ordinary terms. And it is also in the ordinary terms against
the keepers and others engaged in imposing the restraint or
confinement, where excess of violence, or unjustifiable treat-
ment, or want of all warrant or authority, forms the ground
of action. On the other hand, it would be difficult to make
an action lie at all against the mere executors of a regular
warrant, for in such a case it is not easily seen how want of
probable cause,—an essential ingredient in such an action,—
could consistently be charged; unless, indeed, the allegation
were, that the whole affair was of the nature of a conspiracy, .
~—all of the parties concerned having from the beginning, and
throughout, been aiding and abetting one another in a com-
mon wrong.

V. Fuge Warrants—In regard to actions of damages for
wrongous apprehension and imprisonment under meditatio
Juge warrants, it may now be held as settled law, that the
pursuer does not require to charge malice, in respect that
the proceedings in all such cases are taken periculo petentis,
and without any judicial cognizance of the merits. Swayne,
27th June 1835 ; 13, H. 1,003.

V1. Counter Issue.—Although the pursuer may so aver his
case a8 to exclude the defender from the benefit of the plea
of privilege prima instantia, it is nevertheless always com-
petent for the defender to take a counter Issue, to the
effect that in the matter complained of, he acted in the
execution of his right or duty.
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EXAMPLES.
No. 1.
Dickie v. Dickie, &oc.~Bth June 1825.

It being admitted that on the 4th day of May 1819, the
defender, Alexander Black, granted a certificate that the
pursuer then laboured under mental derangement, and ought
to be removed to a proper receptacle for such patients,

It being also admitted that a petition was presented to
the defender, Harry Davidson, Esq. Sheriff-substitute of the
county of Edinburgh, in name of the defender William
Dickie, and praying for a warrant immediately to remove
the pursuer to the receptacle for lunatics at Saughton Hall,
and that the said Harry Davidson granted the said warrant,

It being also admitted that the pursuer was taken to the
said receptacle, and there detained from the said 4th day
of May 1819, until the 12th day of March 1820,

It being also admitted that during the time last afore-
said, the defenders, George Wood, M. D. James Bryce,
surgeon, and the said William Inglis, were proprietors, and
John Pittit, manager of the said receptacle,

It being also admitted that on the 209th day of May
1819, an application was made to the Court of Session to
appoint the said William Dickie, defender, factor loco tutoris
on the pursuer’s estate, and that the said George Wood
and James Bryce granted a certificate that the pursuer re-
mained in a state of mental derangement,
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It being also admitted that the said William Dickie was
appointed factor loco tutoris upon the said estate, and in
that character intromitted with the property of the pursuer,

Whether, on or about the 4th day of May 1819, the pur-
suer was of sane mind ; and Whether the said Alexander
Black did, without sufficient enquiry, grant the said certi-
ficate, falsely stating that the said pursuer laboured under
mental derangement, and ought to be removed to a re-
ceptacle for such patients, to the injury and damage of
the said pursuer ?

‘Whether, at the time last aforesaid, the pursuer was of sane
mind ; and Whether the said William Dickie did present,
or cause to be presented the said petition to the said
Harry Davidson, or caused the pursuer to be confined
at Saughton Hall, a receptacle for lunatics, to the in-
jury and damage of the said pursuer ?

Whether the said Harry Davidson did maliciously grant
the said warrant, without having satisfied himself of the
propriety of granting the same, by obtaining the certifi-
cate or report of medical persons and otherwise, to the
injury and damage of the said pursuer?

Whether thé pursuer was of sane mind ; and Whether the
said William Dickie caused the application to be pre-
sented to the Court of Session to obtain the factory
aforesaid, with the fraudulent intention of getting pos-
session of the pursuer’s effects, and caused the pursner
to be detained in confinement, as aforesaid, at Saughton
Hall, and to be afterwards removed to the receptacle for
lunatics at Morningside, to the injury and damage of the
said pursuer !

Whether the pursuer was of sane mind ; and Whether the
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said George Wood did, by himself, or in combination with
the defenders, James Bryoce and William Inglis, or either
of them, cause the pursuer to be detained at Saughton
Hall, or to be ill-treated there by the defender, John
Pittit, or did, without sufficient enquiry, grant the certi-
ficate, granted the 18th day of May 1819, to the injury
and damage of the said pursuer ?

Whether the pursuer was of sane mind ; and Whether the
said James Bryce did by himself, or in combination with
the defenders, George Wood and William Inglis, or either
of them, cause the pursuer to be detained at Saughton
Hall, or to be ill-treated there by the defender, John
Pittit, or did, without sufficient enquiry, grant the certifi-
cate dated the said 18th day of May 1819, to the injury
and damage of the said pursuer ¢ *

Whether the pursuer was of sane mind ; and Whether the
said John Pittit, during the confinement of the pursuer
at Saughton Hall as aforesaid, did falsely represent the
pursuer a8 in a state of mental derangement, and did
keep the pursuer in a state of seclusion from his, the pur-
suer’s friends, or did prevent the pursuer from seeing or
writing to, or receiving letters from those with whom he
wished to communicate, to the injury and damage of the
said pursuer ?

Whether the pursuer was of sane mind; and Whether,
during all or any part of the time aforesaid, the said
William Inglis did instigate the said Alexander Black to
grant the said certificate, or did present, or cause to be
presented, the said petition to the said Sheriff, or did in-
stigate the said William Dickie, defender, to present the
same, or did cause the pursuer to be detained at Saugh-
ton Hall, and to be there treated by the said John Pittit
as aforesaid, or did instigate the said George Wood and
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James Bryce to grant the certificate aforesaid, or did
instigate the said William Dickie to obtain the appoint-
ment of factor loco futoris aforesaid, for the fraudulent
purpose of getting possession of the pursuer’s property ;
or Whether he intromitted with, and misapplied the pro-
perty of the pursuer, or caused him to be removed to
the Lunatic Asylum at Morningside, to the injury and
damage of the pursuer ?

Damages laid at £5,000.

No. II.
M Cosh v. M‘Cosh,—8th March 1832.
(After the Prefatory Admissions—)

Whether, on or about the 3d day of May 1826, at Dundee,
the defenders, or any two or more of them, exclusive
of the said William Radley, did wrongfully conspire to
deprive the pursuer of his liberty, and to confine him in
& madhouse, and did all, or any two or more of them, in-
cluding the said William Radley, in pursuance of the said
conspiracy, on or about the said day, wrongfully confine
the pursuer, or wrongfully caused him to be confined in
the Lunatic Asylum at Dundee, and to be therein detained
from the 3d day of May1826, to the 30th day of June same
year, or during any part of the said period, to the loss,
injury, and damage of the pursuer ?

Damages laid at £5,000.
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No. I1I1.
Pulmar v. Short,~29th June 1839.

Whether at Edinburgh, on or about the 3d day of October
1837, the defenders, or either of them, maliciously, and
without probable cause, wrongfully apprehended and de-
tained the pursuer, Mrs. Pulmar, or maliciously, and
without probable cause, wrongfully caused her to be ap-
prehended and detained, to the loss, injury, and damage
of the pursuer?

Damages laid at £100.

No. IV.
Jamason v. Main, &c.—~26th November 1829.

Whether, on or about the 28th day of April 1829, in the
house of the pursuer at Kelso, the defenders, or any of
them, did violently assault and strike the pursuer, to the
loss, injury, and damage of the pursuer !

Whether, at the time and place aforesaid, the defenders, or
any of them, did wrongfully apprehend the pursuer, or
cause him to be apprehended, or did wrongfully imprison
the pursuer, or cause the pursuer to be imprisoned, to
the loss, injury, and damage of the pursuer?

Whether, at the time and place aforesaid, the said George
Main did wrongfully detain, or cause the pursuer to be
detained, to the loss, injury, and damage of the pursuer !

Or,
Whether, at the time and place aforesaid, the said George
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Main acted in the lawful execution of his duty as a Ma-
gistrate ; and Whether the defenders, John Smith, John
Brown, and Robert Brown, or any of them, acted by di-
rections from, and under authority of the said George
Main, acting as aforesaid ?

Damages laid at £800.

No. V.
Nimmo v. Stewart, &c.—~8th March 1831.

It being admitted that the defender, James Stewart, is
Superintendant of the Edinburgh Police, and John Thom-
son is Clerk to, and represented the Commissioners of the
Edinburgh Police Establishment,

Whether, at Edinburgh, on or about the 23d and 24th days
of November 1830, or either of them, the said defender,
James Stewart, from wilful oppression or culpable negli-
genoe, out of which real injury has arisen to the pursuer,
applied for, and obtained a warrant, (of which No. 4 of
Pprocess is a copy,) to search the house, and apprehend
the person of the pursuer, to the loss, injury, and damage,
of the pursuer ?

‘Whether, at the time and place aforesaid, the said defender,
from wilful oppression or culpable negligence, out of which
real injury has arisen to the pursuer, wrongfully searched
the said house, or wrongfully caused the said house to be
searched, to the loss, injury, and damage of the pursuer ¢

‘Whether, at the time and place aforesaid, the said defender,
from wilful oppression or culpable negligence, out of which
réal injury has arisen to the pursuer, wrongfully appre-
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hended and detained the person of the pursuer, or wrong-
fully caused him to be apprehended and detained, or
wrongfully detained her, or wrongfully caused her to be
detained, to the loss, injury, and damage of the pursuer ?

Whether, at the time and place aforesaid, the defenders,
Donald Williamson, Charles Stewart, and James Mac-
Nicol, or any of them, from wilful oppression or cul-
pable negligence, out of which real injury has arisen to
the pursuer, wrongfully searched the said house, to the
loss, injury, and damage of the pursuer ¢

Whether, at the time and place aforesaid, the defenders,
Donald Williamson, Charles Stewart, and James M‘Nicol,
or any of them, from wilful oppression or culpable negli-
gence, out of which real injury has arisen to the pursuer,
wrongfully apprehended the person of the pursuer, to the

loss, injury, and damage of the pursuer !

Damages laid at £500.

No. VI.
Pollock v. Bsgg, &c.—30th May 1828.

It being admitted that the defenders, Dr. Clark and Dr.
Tennent, were Justices of the Peace for the county of
Lanark during the year 1825, and that the defender, Dr.
James Begg, was minister of, and Moderator of the Kirk
Session of. the parish of New Monkland, during the said
year, and that the defender, Hugh Watt, was Session-Clerk
of the said parish during the said year,

‘Whether, at Airdrie, on or about the 20th day of November
1825, the defenders, Dr. Begg and Hugh Watt, or either
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of them, did wrongfully apprehend the pursuer, or wrong-
fully caused the pursuer to be apprehended, by virtue of a
warrant granted by the defenders, Dr. Clark and Dr.
Tennent, to the injury and damage of the pursuer ?

‘Whether, on or about the said 20th day of November 1825,
the defenders, Dr. Clark and Dr. Tennent, or either of
them, did wrongfully grant the said warrant, or did
wrongfully apprehend the said pursuer, or wrongfully
caused him to be apprehended, by virtue of the said war-
rant, to the loss, injury, and damage of the pursuer ¢

Or

Whether, at the time and place aforesaid, the said Dr.
Clark and Dr. Tennent acted in the lawful execution of
their duty as Magistrates ¢

Whether, at the time and place aforesaid, the said Dr. Begg
acted in the lawful execution of his duty, a8 minister and
moderator of the Kirk Session of the said parish, and the
defender, Hugh Watt, in the lawful execution of his duty
as Session Clerk of the said parish ¢

Damages laid at £2,000.

No. VIL

Hutchison v. Moir,—15th June 1833.

Whether, on or about the 26th day of September 1831, in
or near the church-yard of Dollar, the defender did vio-
lently assault and strike, or kick the pursuer, to the loss,

injury, and damage of the pursuer?

Whether, at the time aforesaid, the defonder did wrongfully
detain the pursuer, or wrongfully cause him t¢ be detain-
11
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ed, in the school-house at Dollar, to the loss, injury and
damage of the pursuer ?

Whether, on or about the said 26th day of September, the
defender wrongfully caused the pursuer to be carried to
Alloa, and to be there incarcerated and detained in the
jail of Alloa, to the loss, injury and damage of the pur-
suer !

Or,

‘Whether, at the time aforesaid, the defender was a Justice
of Peace for the County of Clackmannan, and on the oc-
casion aforesaid acted in the discharge of his duty as a

Magistrate ?
Damages laid at £200.

No. VIII.
Landell v. Landell, &c.—8th February 1840.

It being admitted that, by a final judgment of the Court
of Session, of date 26th January 1838, the warrant, No. 5
of process, was decided to be illegal and irregular,

Whether, at Dunse, on or about the 6th day of July 1836,
the defender, James Bell, being Sheriff-Clerk of the county
of Berwick, granted, or issued the said warrant, to the
loss, injury and damage of the pursuer ?

Whether the defender, William Landell, applied for and ob-
tained the said warrant, to the loss, injury and damage of

the pursuer !

Whether, by virtue of the said warrant, the pursuer was,
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on the 7th day of July 1826, apprehended and imprison-
ed in the jail of Greenlaw by the said defenders, or one
or other of them, and was detained there from or about
the 7th day of July foresaid, till on or about the 12th
day of the said month, or during any part of the said

period, to his loss, injury, and damage ?

Damages laid at £2,000.



PART V.

ASSAULT AND OTHER PERSONAL INJURIES.

1. — ACTIONS OF DAMAGES | II.—ACTIONS OF DAMAGES

FOR ASSAULT AND BAT- FOR INJURIES TO THE

TERY ; AND FOR OTHER IN- PERSON, ARISING FROM

TENTIONAL VIOLENCE AND NEGLIGENCE AND CULPA

INJURY TO THE PERSON. GENERALLY.
CHAPTER 1.

ACTIONS OF DAMAGES FOR ASSAULT AND BATTERY ; AND FOR
OTHER INTENTIONAL VIOLENCE TO THE PERSON.

Terms of the Issue in an ordinary cass of Assault.—The ex-
pression Assault, being a nomen juris, having attached to it
& certain definite meaning, and denoting or implying in law
a wrongful act, the Issue for trying & claim of damages in
respect of a wrong of that description, is very simple. The
question is,— Whether the defender, at a particular time and
place, assaulted the pursuer, to his loss, injury, and damage !

Sometimes it has been put in issue,—Whether the de-
fender wrongously assaulted the pursuer ! and ooccasionally the
words have been,—Whether the defender violently assaulted
the pursuer? Neither the word wrongously, nor the word
violontly, is necessary. There cannot be an assault without
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a wrong ; and therefore, to put in issue, whether the defen-
der wrongously assaulted, is mere surplusage. And to ask,
whether the defender violently assaulted, is also supereroga-
tory ; it being always for the Jury, in assessing the damages,
to consider the violence or other qualities of the injury, ac-
cording to the evidence.

What amounts to Assanit and Battery — While, on the
one hand, mere words cannot be held as amounting to an
assault, it is, on the other hand, not indispensable, that
there should be actual violence. This is well brought
out in the English case of Stophens v. Meyers, 4. O. &
P. 349, where Chief Justice Tindal thus expressed him-
self :—* Tt is not every threat, when there is no actual vio-
lence, that constitutes an assault; there must in all cases
be the means of carrying the threat into effect. If the de-
fendant was advancing in a threatening manner to strike the
plaintiff, so that the blow would have reached him within a
second or two of time, if the defendant had not been stopped,
tho’ not near enough at the time to strike him, it seems to
be an assault in law.”

An assault may, therefore, be said to be any inchoate
violence which amounts to something more than a bare
threat, although it should be something less than injury.
Accordingly, while it has been held that words spoken in
coming forward, or furious looks, do not amount to an as-
sault, (Lang, 12th July 1826, 4. M. 86,) it has been also
held that, to constitute an assault, it is not necessary that
the party be actually struck, but that it is sufficient that
he has been put in dread, or in apparent and imminent
danger of bodily harm. Hyslop, 12th March 1816, 1. M. 22.

But neither will it be always enough to establish a case
of assault, that physical force has been used. Thus, in
a case where the defender had walked, or gently assisted the
pursuer out of & public meeting, for applying the term * di-
rect falsehood,” evidently either to what the defender or the
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chairman of the meeting had been saying, no damages were
awarded ; Brown, 17th July 1834, 13 S. 697.

Mere verbal provocation, however, can never justify a
blow ; Anderson, 16th July 1835, 13 S. 1130 ; although it
may be pleaded in alleviation or diminution of damages.

The term Battery is something worse than an assault,
and always includes it. To constitute a battery, there must
be the infliction of personal violence.

Terms of the Tssue in doubtful cases of Assault.—Although in
a clear and unequivocal case of assault, the simple Issue—
Whether the defender assaulted? is sufficient, it may be
advisable, whenever there is the least dubiety as to the
precise nature and character of the alleged wrong, to make
the Issue more special, by describing shortly the act of vio-
lence. Thusin No. XI. of the examples of Issues subjoined
to this Chapter, the question in place of being simply—
‘Whether the defender assaulted, &e. is,—* Whether the de-
fender assaulted or tnjured the pursuer by spitting upon him, to
the loss, &c.” By so framing the Issue, all risk of discus-
sion as to what in law constitutes an assault, is avoided.
It is another advantage of expressing in the Issue the parti-
cular description of violence complained of, that the Court
and Jury are thereby from the beginning, apprised of the
peculiar nature of the case, and have their attention drawn
to it accordingly.

Where acts of violence are charged in the Issue, without
the expression assault being used, it may be proper and neces-
sary to employ the word wrongfully ; for example—Whether
the defendeér, on the 1st of June, on the High Street of Edin-
burgh, nearly opposite the Royal Exchange, wrongfully
struck the pursuer with a stick, (or whatever it may be,) to
the loss, injury, and damage of the pursuer?

Place and Date—It is also a beneficial rule, and
one which is always attended to in practice, that the
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locus dolicti, or place where the assault or injury took
place, as also the date of it, should be mentioned in the
Issue. This, besides contributing to the elucidation of the
particular matter to be tried, fixes down the parties, and
precludes all doubt as to the leading points on which they
have to prepare themselves.

Counter Issue.—Properly and strictly speaking, there can
‘be no justification of an assault. In other words, if the act
of violence complained of was legal and justifiable in the
circumstances, then it could not have been an assault.
‘When, therefore, the pursuer undertakes to establish an
assault, and obtains the corresponding Issue, there is truly
no room for a counter Issue in justification, because any
circumstance on which the defender can found will go
merely to lessen or mitigate the damages. The defender
however, is always entitled to negative the pursuer’s charge,
but that is very different from justifying.

The practice, therefore, which at one time prevailed, of
giving the defender a counter Issue, to the effect,—Whether
the pursuer had not first assaulted him ¢ was clearly errone-
ous; for, where the pursuer is himself the first aggressor,
and the defender only returns violence for violence, the latter
cannot be said to be guilty of an assault, at all ;—he is rather
in the position of a party who acts on the defensive for his
own protection. It may, no doubt, be the case, that a person,
although not the first aggressor, has subjected himself in
damages, in consequence of carrying his retaliation to ex-
cess. Dowie, 27th March 1822; 1. S. App. 125. Insucha
case, the second party becomes in law the assaulter, and an
ordinary Issue as for an assault would suffice. It might,
however, be as well in such a case, to make the Issme in
some degree special,—that is to say, to the extent and effect
of bringing out the nature generally of the acts of violence
and injury complained of.

It may here be stated as a general observation, that a



152 ASSAULT AND OTHER

party claiming damages for an assault must come into Court
pure. If he has given provocation by acts of violence on his
own part, though greatly short of those he complained of,
it will be held to be a sufficient ground to entitle the Jury,
looking at the whole circumstances, to find for the defender ;
Young, 13th March 1820, 2 M. 231. But after an affray
has terminated, the party who renews it will be liable in
damages ; Robertson, 10th December 1824, 3 S. 383.

Although it may not be indispensable for the defender
to take & counter Issue, in a case where the pursuer under-
takes, in torminis, to establish an assault, & different course
is advisable, if not absolutely necessary, where the pur-
suer founds merely on certain alleged acts of violenoce
or injury inferring damages, without saying whether they
amount to an assault or not.

In many cases, even where the pursuer’s Issue contains
expressly a charge of assault, it may be as well, although
not absolutely indispensable, for the defender to take a
counter Issue, bringing out the grounds on which he is to
rest his justification. Thus, where it cannot be denied that
acts of violence have been resorted to by the defender,
which, in ordinary circumstances, would be altogether unjus-
tifiable, but are nevertheless excusable on the ground of
some right or duty, it may be expedient for the defender
to take a counter Issue, bringing out the nature of his ex-
cuse—for example, that he acted officially, or in the execu-
tion of a legal right or warrant.

And, when acts of violence and injury, amounting in
themselves to wrong, are alleged by the pursuer, it of
course devolves on the defender, if he admit the facts,
specially to aver on the record, and afterwards to esta-
blish his grounds and plea of justification; or the defender
may at one and the same time deny the truth of the facts
alleged by the pursuer, and plead accordingly, and likewise
alternatively aver and plead a case of justification. It can be
no justification however to a defender, that he was invested
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with extraordinary powers, or that he had official duties to
perform, if it be established that these powers and duties
have been exceeded, or in other words, that he had fallen
into culpable excess; Macfarlane, 15th May 1824, 3
M. 415.

EXAMPLES.
No. I.
Gray v. Smart, &c.—10th February 1820.

Whether the defenders, or either of them, upon the fore-
noon of Tuesday the 9th day of June 1818, or about
that time, did violently assault the pursuer at or within
the door of his, the pursuer’s shop in the High Street of
Montrose, or afterwards in the said shop itself, to the
damage and injury of said pursuer !

Whether the pursuer first struck and assaulted the defen-
ders, or either of them, upon the occasion aforesaid ?

Damages laid at £1000.

No. II.
Jameson v. Dowis,—T7th July 1820.

Whether, on or about the 3d day of September 1818, the
pursuer, being a messenger, did, in virtue of letters of
caption at the instance of Mrs. Helen Smitten alias
White, apprehend the defender, in the house of John
Henderson in Kinross; and Whether Alexander Hog,
Sheriff-clerk of Kinross-shire, did then and there inti-
mate to the pursuer, that the jail of Kinross, the nearest
jail, was insufficient ; and Whether the pursuer did there-
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after immediately inform the defender of said insuffi-
ciency, and that it would be necessary to convey him, the
defender, to Dunfermline, the next nearest jail, and did
provide a post-chaise to carry the defender there; and
‘Whether, while taking the defender to the chaise afore-
said, for the purpose aforesaid, the defender did resist,
assault, or strike the pursuer in the execution of his duty
as a messenger, to the damage and injury of the said
pursuer ?

‘Whether the defender did, at the time aforesaid, in the
town of Kinross, after he was put into the chaise afore-
said, strike and kick the pursuer, to his damage and
injury?

‘Whether, on the day aforesaid, the defender did repeatedly
assault and strike the pursuer, while in the chaise afore-
said, upon the road betwixt Kinross and Dunfermline
Jail, to the effusion of his blood, to the damage and
injury of the said pursuer?

Or,

Whether the pursuer, when he is alleged to have appre-
hended the defender as aforesaid, failed to perform the
usual solemnities necessary to constitute a proper legal
arrest !

Damages laid at £500.

No. II1.
Gibson v. Ras,—10th February 1820.

Whether, on the 3d day of October 1818, or about that
time, in the Court-room of the First Division of the Court
of Session, or in the Outer Parliament House, the defend-
er did assault, strike, or kick the pursuer, or did push



PERSONAL INJURIES. 155

him to the ground, to the injury and damage of the said
pursuer ?
Or,

Whether the defender, on or before, and since the 3d day of
October 1818, was keeper of the buildings in which the
said Court-room and Quter Parliament-house is situated ;
And whether, as such keeper, he had received the orders
of certain of the trustees in whom the care of the said
buildings is placed, to exclude all strangersfromentering the
same, for a certain period before and after the day afore-
said ! Whether the pursuer did enter the said room, or
Outer Parliament House, on or about the day afore-
said, and did then and there resist and obstruct the de-
fender in the execution of the order of the said trustees,
as aforesaid ¢ '

Damages laid at £500.

No. IV.
MFaylane v. Young,—12th February 1824.

It being admitted that in the month of June 1822, the

pursuer was a prisoner for debt in the Calton Hill Jail,
Edinburgh,”

Whether, on or about the 10th day of June 1822, the pur-
suer was assaulted and struck, or dragged from his bed
in the said Jail, by Peter Buncle or Michael M‘Culloch,
either or both of them, or a party of Policemen acting by
orders from, or under the authority of the said James
Young, to the injury and damage of the said pursuer ?

Whether, at the time and place aforesaid, the said Peter
Buncle or Michael M‘Culloch, either or both of them, act-
ing by orders from, or under the authority of the said



156 ASSAULT AND OTHER

James Young, did any or all of the injuries hereafter
enumerated to the said pursuer, viz.—Whether one or
other or both of them, did assault and drag the pursuer
from his room or cell in the said Jail, did bind or tie the
pursuer hand and foot, or did lock the pursuer up in a
cell appropriated for criminals, and did detain him therein,
without bed or bed-clothes, from the evening of the said
10th to the forenoon of the 12th day of June 1822, and
did fail or refuse to supply the pursuer with his apparel,
or part thereof, and the necessaries of life, from the evening
of the 10th to the morning of the 12th of June, or during
the greater part of that time, did refuse to allow him the
use of pen, ink, and paper, and to allow George Web-
ster and James Ker, the pursuer’s medical attendants, ac-
cess to him, the pursuer, in the said criminal cell, to
the injury and damage of the pursuer ?

Whether & letter or letters addressed to George Currie, the
creditor-incarcerator on the 11th of June, was intercepted
and detained by the defender for a time ; and Whether the
said George Ewing did, on the said 12th day of June, con-
sent to the liberation of the pursuer from the said jail;
and Whether the said consent was intimated to the said
James Young, about two o’clock P. M. of said 12th of
June ; and Whether, notwithstanding the said intimation,
the said James Young detained, or caused the pursuer to
be detained within the said jail, until about nine o’clock
P. M. of the said 12th of June, to the injury and damage
of the said pursuer ?

Or,

Whether, on the said 10th of June, one Captain Baird, and
one William Stretty, surgeon, were in the same room
or cell with the pursuer, and did remain in the said cell
until after nine o’clock P. M. of the said day, contrary to,
and in violation of the rules of the gaid jail ; and Whether

S R N At ke e L
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the pursuer violently and forcibly resisted the officers
acting under the authority of the defender, when convey-
ing the said Stretty from the said cell ¢

‘Whether, on the said 10th day of June, the said defender, or
one of the officers of the said jail acting under his orders,
did demand admission to the room or cell of the said
pursuer, for the purpose of conveying the said William
Stretty to another room or cell in the said jail ; and
‘Whether the pursuer, while they were so employed under
the authority aforesaid, did, in violation of the rules of
the said jail, obstruct the entrance of the said defender,
or officers acting under his orders, to the said cell ?

Damages laid at £1000.

No. V.
Finlayson v. Baird, &c.—20flo November 1827.

‘Whether, on or about the 4th day of June 1826, at or near
Pollockshaws, in the County of Renfrew, the defenders,
or one or more of them, did violently assault and strike
the pursuer, to the loss, injury, and damage of the pur-
suer?

‘Whether, on or about the said 4th day of June 1826, at or
near the said place, the defenders, Thomas Baird, Matthew
Baird, Thomas Baird, junior, William Kesson, Alexander
Baird, and William Hector, did wrongfully apprehend,
or cause the pursuer to be apprehended, and did wrong-
fully confine the pursuer, or cause him to be confined, in
the jail of the said burgh, to the loss, injury, and damage
of the said pursuer?
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Or,

Whether, at the time and place aforesaid, the said Thomas
Baird acted in the lawful execution of his duty as a
Magistrate ; and Whether the defenders, Matthew Baird,
Thomas Baird, junior, William Kesson, Alexander Baird,
and William Baird, acted by direction from, and under
the authority of the said Thomas Baird, acting as afore-
said ?

Damages laid at £500.

No. VI.

Beavon v. Simpson,—5th June 1828.

It being admitted, that during the month of May 1825,
the defender was master of the vessel called Wilson of
Saint Andrews, and that the pursuer was second mate of
the said vessel,

Whether, on or about the 21st day of May 1825, at a place
called Diggory Quash, near Saint Andrews, New Bruns-
wick, on board the said vessel, the defender did violently
assault and strike the pursuer, to the injury and damage
of the pursuer?

Or,

Whetbher, at the time and place aforesaid, the pursuer re-
fused to obey the defender’s orders relative to the manage-
ment of the said vessel, or cargo of timber; and Whether
the defender used no more violence than was necessary to
compel the pursuer to the performance of his duty ?

Damages laid at £500.
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No. VII.

Murray v. The Alloa & Stirling Steam-Boat Company,—
7th Decombor 1839.

It being admitted, that the defenders, in the month of
September 1838, were owners of the Victoria steam vessel
plying between Stirling and Newhaven,

‘Whether, near Stirling, on or about the 8th day of the said
month and year, on board of the said vessel, the defen-
ders, or any of them, by themselves or by another, or
others acting under their authority, did assault the pur-
suer, and push or carry him from on board the said vessel,
or aided or encouraged others in assaulting the pursuer,
and in pushing and carrying him from on board the said
vessel, to the loss, injury, and damage of the pursuer?

Or,

Whether at the time and place aforesaid, the pursuer came
on board the said vessel in such a state from intoxication,
filth, or under such suspicions as to character, as made it
proper and necessary to remove him as aforesaid; and
Whether the defenders did no more than was necessary
to remove him from the said vessel ¢

Damages laid at £1000.

No. VIIL
Miles v. Finlayson, &o.—Ath June 1829.

It being admitted that the pursuer was the teacher of a
school at the Ballindalloch Cotton Works, in the month of

September 1828,
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Whether, on or about the 10th day of September 1828, the
defenders, or any of them, did violently assault the pur-
suer, or cause him to be assaulted, or did wrongfully en-
ter the said school-house, or did wrongfully cause the
pursuer to be taken by violence from the eaid achool-
house, to the loss, injury, and damage of the pursuer ¢

Whether, on or about the 10th day of September 1828, the
defenders, or one or other of them, did wrongfully take
possession of, or cause to be taken possession of, and
wrongfully detain, or cause to be detained, certain ar-
ticles the property of the pursuer, or which were in the
custody of the pursuer, to the loss, injury, and damage
of the pursuer ?

Damages laid at £400.

No. IX.
Ball, &c. v. Longlands, &c.—23d May 1834.

It being admitted, that in the month of May 1832, the
pursuer obtained against the defenders, David and Thomas
Longlands, letters of lawburrows under the penalty of four
hundred merks each, and that the defender Alexander John-
ston was cautioner for the said defenders in the said
lawburrows,

Whetbher, on or about the 16th day of September 1832, on
& road leading southward from the gate of the avenue of
the mansion house of Kersie Bank, in the County of Stir-
ling, the defender, Thomas Longlands, did assault, or as-
sault and strike the pursuer, in contravention of the said
lawburrows ¢

Whether, at the time and place aforesaid, the said defender,
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Thomas Longlands did assault, or assault and strike the
pursuer, to the loss, injury, and damage of the pursuer ?

Whether, at the time and place aforesaid, the defender,
David Longlands, did assault, or assault and strike the
pursuer, in contravention of the said lawburrows ¢

Whether, at the time and place aforesaid, the defender
David Longlands, did assault, or assault and strike the
pursuer, to the loss, injury, and damage of the pursuer ¢

Damages laid at £250,
against each of the Defenders.

No. X.
M:Fee v. Donaldsons.—6th July 1833.

‘Whether, at North Brook Street, Calton, at or near Glas-
gow, on or about the 2d day of April 1829, the de-
fenders, John and Catherine Donaldsons, or one or other
of them, did assault or strike Ann M‘Beth the original
pursuer, to the loss and damage of the said Ann
M‘Beth ?

‘Whether the defender, Samuel Donaldson, abetted or insti-
gated the said John and Catherine Donaldson, or either
of them, to commit the said assault, to the loss, injury,
and damage of the said Ann M‘Beth ¢

Whether, on or about the 2d day of April 1829, at the said
place, the said Samuel Donaldson wrongfully apprehended
the said Ann M‘Beth, the original pursuer, or wrongfully
caused her to be apprehended and conveyed to the Police-

12
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office of Calton aforesaid, to the loss, injury, and damage
of the said Ann M‘Beth?

Damages laid at £500.

No. XI.
Tullis v. Glonday,—24th June 1834,

Whether, on or about the 27th day of June 1833, in the
street of Cupar-Fife, the defender assaulted or injured
the pursuer, by spitting upon him, to the loss, injury, and
damage of the pursuer?

Damages laid at £500.

No. XII.
Jameson v. Pritchard,~20th Fobruary 1841.

‘Whether, on or about the 1st day of December 1840, the
defender did * wrongfully™® assault the pumuer, to his
loss, injury, and damage?

Damages laid at £500.

* This word *¢ wrongfully” ought not to have been in the Issue. See remarks,
supra p. 148.
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CHAPTER II

ACTIONS OF DAMAGES FOR INJURIES TO THE PERSON, ARISING
FROM NEGLIGENCE AND CULP4 GENERALLY.

Every person is answerable for the damage arising from
personal injury caused by, or in consequence of his fault
or negligence, or want of skill. It is on this principle—
that the proprietors and drivers of carts or carriages are
liable in reparation to the sufferer of a personal injury,
which has resulted from careless or unskilful driving, and
that the owners or keepers of dogs, or other animals, are
answerable for injuries committed by them.

The terms of the Issue in cases of this class, seldom pre-
sent anything remarkable. The peculiar nature of the case,
—for example, whether the ground of complaint relates to
the overturn of a carriage, the bite of a dog, or something
else,—should be shortly indicated. The subjoined examples
sufficiently illustrate how this is accomplished in practice.

Although any serious difficulty can seldom arise as to the
terms of the Issue in cases of this class generally, it is fre-
quently & question of great nicety, and one susceptible of
much discussion, whether there is relevant matter for trial
at all. As such questions may, and generally do, arise,
while the Issue is in the course of being prepared, some of
the more important of them, so far as they bave been of
recent occurrence, may be shortly noticed.

Liability of am Owner or Master for hie Subordinates.—If
no responsibility attached, except to the actual committer
of an injury, there would very often, in cases of the present
description, be no means of redress. But the general rule
is undoubted, that a master or owner is liable for the illegal
or injurious act of the person employed by him, if it be
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within the scope of his, the master or owner's probable
authority, and done for his benefit. The action may there-
fore be brought either against the person from whom the
power or authority flowed, or against the person by whom
the injury was actually committed, or against both to-
gether. So accordingly :—The proprietor of a watch-dog,
accustomed to be chained, which, when loose, had bitten
a passenger who had formerly provoked him when con-
fined, has been held liable in damages. Brown & Com-
pany, 26th June 1824; 3. S. 187. The proprietors of
a stage coach have been subjected in damages for injury
done to a passenger, through the negligence or impro-
per conduct of themselves, or others in their employ-
ment. Allan, 10th July 1819; 2. M. 158. Gunn, 28th
February 1820; 2. M. 194. The owner of a horse and
cart is answerable for the damage caused by the horse
and cart, through the fault, negligence, or want of skill
of his servant in charge of them. Fraser, 22d January
1822; 1. 8. 258. Baird, 4th July 1826; 4. S. 790.
M*Laren, 10th December 1827 ; 4. M. 384. A passenger
on board of a Canal boat may have his claim against
the proprietors for injury caused by the fault, negligence,
or want of skill of their subordinates. ZEdinburgh and
Glasgow Union Canal Company, 15th March 1832; 10. S,
505. And the proprietors of any work or construction are
liable for the fault, negligence, or want of skill of those em-
ployed by them to take charge of such work or construction.
Hunter, 16th March 1836 ; 14. S. 717.

But although it may be stated as a general proposition,
that the proprietors of carriages are liable for personal in-
juries caused, not only by careless and faulty driving on the
part of those in charge, but also by the defective or faulty
state or structure of the vehicle, it will be sufficient to ex-
onerate them in the latter case, that the defeot was latent,
and could not have been discovered or provided against by
all the care, diligence, and attention, which could reasonably
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have been expected to be applied in the circumstances.
Anderson, 18th March 1820; 2. M. 269. In this case it
was put in issue, whether the overturn complained of as
the cause of the alleged injury, arose from the inatten-
tion, ¢ negligence, or misconduct of the defenders, or persons
¢ acting for them? Under such an issue—which, so far as
it involves any general principle, is the ordinary issue in
cases of the class in question—it is obvious that the defen-
ders could not have been subjected for anything of the
nature of a damnum fatale, or for what human foresight
could not reasonably be expected to reach or provide for.
It was on this principle, as well as that the servant was act-
ing without orders from his master, that the judgment was
pronounced in the case of Linwood, 14th May 1817 ; F. C.

Neither is a master liable for the wilful criminal act of his
servant, to which he, the master, was not himself a party.
Thus, in the case of M‘Laren, 10th December 1827 ; 4. M.
384, where the question turned on the liability of a mas-
ter for an injury caused by his cart while in the charge of
his servant, Lord Chief Commissioner Adam said—¢ The
¢ fault must arige from want of skill or attention, and not
¢ from a wilful act. A criminal act will not subjeet the
¢ absent and innocent master.” And in the case of Miller,
24th December 1827 ; 4. M. 388, which was of a similar de-
scription, the same Judge stated in his charge to the Jury,
in reference to the previous case of M‘Laren,—* We had very
¢ recently occasion to consider the law on this subject, and
¢ although the facts of the one case do not bear on the
¢ other, the law is the same in both. The issue is laid on
¢ the fault and negligence of the servant, and it could not
¢ have been otherwise. Neither here, nor elsewhere, could
¢ it be held that the master is liable for the wilful acts or
¢ criminal acts of a servant.’

Road Trustecs.— Actions of damages against the Statutory
Trustees in charge of public roads, were, till lately, of fre-
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quent ocourrence, at the instance of parties founding on in-
juries from overturns and other accidents caused by the
defective and improper state of the roads; and such actions
were invariably entertained, it being held that the trustees
in charge of a public road, and in possession of the trust
funds, were liable for any injury which might happen to
passengers in consequence of the negligence or improper
conduct of labourers or surveyors, or other persons em-
ployed by the trustees, or by the officers of the trustees,
when engaged in any operation performed under the autho-
rity of the trustees. Several examples of Issues in such
cases will be found among those subjoined. But the ques-
tion of liability in such cases having been recently brought
under the consideration of the House of Lords, on an appeal
by road trustees from the Court of Session, in an action
where large damages had been awarded to sufferers from an
overturn, the judgment was reversed, and the principle given
effect to, that trustees, doing only that which by the Statute it
was their duty to do, and being guilty of no personal default,
were, (no more than the funds under their charge,) not an-
swerable for damages sustained by the acts or neglect of
persons employed by them in the active execution of that
duty. Duncan v. Findlater, 23d August 1839 ; M‘L. & R.
911. The personal liability of trustees for their individual
acts, or the personal liability of those under them for their
individual conduet, is a totally different matter, which would
fall to be governed by the general rules of responsibility ap-
plicable to such cases.

Questions of Assythment.—Actions for personal injury,
where death has been the consequence, may be pursued by
the deceased’s nearest relations ; for example, by the father,
as also by the brothers and sisters. The objects of the ac-
tion in such cases may be reparation for loss of services, and
also solatium for wounded feelings.  Hislop and Others, 14th
March 1842; 4. B. M. & D. 1168,
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Example No. X VIII. exhibits the terms of the Issues in
an action of damages at the instance of the widow and
children of a man for causing his death, and also for indig-
nities and wrongful acts towards his corpse after his death.
It is understood that these Issues have not yet been finally
approved of or settled by the Court.

Counter Issus.—It is seldom that there can be any room
or occasion for a counter Issue on the part of the defender
in such actions as those in question. He does not require
to take a counter Issue, to enable him to plead that the
accident or injury complained of happened through the reck-
lessness or folly of the pursuer himself ; for in that state of
the matter, the pursuer could not obtain a verdict to the ef-
fect, that the injury founded on by him arose from the fault or
negligence, or want of skill of the defender. In short, the de-
fender is entitled to plead, and to prove the recklessness and
folly of the pursuer under the latter’s own Issue, and in
order to negative the charge on which it must necessarily
be based. M*Lachlan, 14th May 1827 ; 4. M. 216. Millar,
17th July 1828; 4. M. 568. Crombie, 25th July 1838;
M‘Fs J. R. 155; and Watson, July 24, 1838; M‘F’s J.
RB. 146.

Where, however, satisfaction or discharge is pleaded,—
a ocounter Issue may be necessary, as in Example No. XIIL.

EXAMPLES.
No. I.
Cullen, &c.v. The Monkland Canal Company,—1st Juns 1825.
It being admitted, that on the 12th day of May 1824, the

late Archibald Cullen was a passenger on board & truck
boat, the property of the defenders, plying on the Monkland
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Canal, and that in passing under the bridge at Kielhill over
the said Canal, the said Archibald Cullen came into contact
with the said bridge, whereby he received grievous bodily
harm, in consequence of which he died in the course of a
few hours thereafter,

Whether the said hurt took place in consequence of the
carelessness, negligence, or unskilfulness of the persons
employed by the defenders in navigating, conducting, or
managing the said truck-boat, to the loss and damage of
the pursuer ?

Damages laid at £1000 to the pursuer,
Mrs. Margaret Cullen, and to each of
the nine children of the deceased,
£500.

No. II.
Rodgers v. The Union Canal Company,~—2d July 1830.

It being admitted, that during the year 1829, the defen-
der, George Johnston, was proprietor of a certain boat nsed
for the purpose of carrying stones along the Union Canal
from Redhall Quarry to the city of Edinburgh, and that
the defenders, the Union Canal Company, were, during the
said period, proprietors of another boat, for the purpose of
conveying passengers along the said canal ;

It being also admitted, that on the 24th of June 1829,
the pursuer was a passenger on board the boat last afore-
said, for the purpose of being conveyed from the said city
to Ratho,

Whether, on or about the said 24th of June 1829, at or
near the said Quarry of Redhall, by the fault, negligence,
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or want of skill of the defenders, or any of them, or of
those in their employment, in the conduct or manage-
ment of the said boats, or either of them, the pursuer
suffered severe bodily harm, to the loss, injury, and damage
of the pursuer ¢

Damages laid at £500.

No. III.

Union Canal Company v: Johnston,—19th November 1831,

It being admitted, that during the year 1829, the defen-
der, George Johnston, was proprietor of a certain boat, used
for the purpose of conveying stones along the Union Canal
from Redhall Quarry to the city of Edinburgh, and that
the pursuers, the Union Canal Company, were, during the
said period, proprietors of another boat for the purpose of
conveying passengers along the said canal ;

It being also admitted, that one May Rodgers was, on the
24th of June 1829, a passenger on board the said boat, the
property of the pursuers, and on the said day sustained
certain injuries, for which, on the 22d day of January 1831,
she obtained decree, finding the pursuers and defender con-
junctly and severally liable in the sum of £300, 14s. 5d. as
damages and expenses on account of the eaid injury, reserv-
ing all questions of relief,

Whether the said injury was caused by the fault, negligence,
or want of skill of the defender George Johnston, or of
any person or persons in his employment, for whom he is
responsible, or by the fault, negligence, or want of skill
of the pursuers, the Union Canal Company, or any per-
son or persons in their employment, for whom they are
responsible ¢
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No. 1V.

Huntor or Niven v. Edinburgh, &c. Union Canal
Company,—19th February 1836,

It being admitted, that on the 17th day of August 1834,
and prior, and subsequent thereto, one William Cuning-
hame was employed by the defenders to Inanage the Draw-
bridge near Edinburgh, No. 2. on the Union Canal,

Whether, on or about the said day, by the fault, negligence,
or want of ekill of the said William Cuninghame, in the
management of the said bridge, the pursuer suffered
severe bodily harm, to the loss, injury, and damage of
the pursuer ?

Damages laid at £300.

No. V.
Oampbell v. Wood, &c.—26th February 1831.

It being admitted, that on or about the 8th day of
December 1829, the defender, John M‘Gilvray, was a ser-
vant in the employment of the other defender, Francis
Wood, and on or about the said day was in the city of
Glasgow with a horse and eart, the property of the said
Thomas Wood, and then under the charge of the said
John M‘Gilvray,

Whether, on or about the said 9th day of December 1829,
and in Salt Market Street, Glasgow, at or near the
corner of the said street, the said horse and cart, through
the fault, negligence, or want of skill of the said John
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M‘Gilvray, acting as the servant of the said Francis
Wood, did cause bodily harm to the pursuer, to the loss,
injury, and damage of the pursuer?!

Damages laid at £200.

No. VI.
Miller v. Harvie,—3d July 1827.

It being admitted, that Wiliam Wilson was servant to
the defender, Thomas Harvie, from Whitsunday to Martin-
mas 1826 ;

It being also admitted, that on the 16th day of Septem-
ber 1826, in the street in the city of Glasgow called Gallow-
gate, a cart, the property of the defender, passed over and
caused the death of the pursuer’s son, and that at the time
it so passed over the child, the said cart was under the
management of the said William Wilson,

Whether the death of the said child was caused by the
fault, negligence, or want of skill on the part of the said
William Wilson, to the loss, injury, and damage of the
pursuer !

Damages laid at £1000.

No. VII.
Mackay v. Downie,—7th March 1833.
‘Whether, on or about the 20th day of December 1831, and

on the turnpike road which leads from Glasgow to
Airdrie, and near to the parish road leading towards
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Old Monkland, in the county of Lanark, the defender
wrongfully delivered, or caused to be delivered to the
pursuer, for the purpose of being fired, a gun, knowing
the same to be overcharged; and Whether, in conse-
quence of the said overcharge, the gun burst, to the loss,
injury, and damage of the pursuer?

Damages laid at £2000.

No. VIII.
Harveys v. Stedart,—24th February 1835.

Whether, on or about the 24th day of November 1832, the
defender kept a dog, and knowing the same to be of a
vicious and ferocious disposition, and in the habit of
biting, wrongfully allowed the same to go at large ; and
Whether, on or about the said day, the said dog bit or
lacerated the pursuer Helen Harvey, daughter of William
Harvey, also pursuer, to the loss, injury, and damage of
the pursuers, or either of them?

Damages laid at £600 to Helen Harvey,
and William Harvey £50.

No. IX.

Dewar v. Aitkon,—17th November 1835.

It being admitted, that the pursuer is the widow of
the late William Aitken, formerly residing in Edinburgh,
~ and that the defender is clerk to, and represents the Road
Trustees of the third district of Peeblesshire, and that the
road from Leadburn to Pecbles is in the said district,
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Whether, on or about the 8th day of October 1832, by the
fault or negligence of the said trustees, or those in their
employment, the said William Aitken, while travelling
along the said road, was drowned in the river Eddleston,
to the loss, injury, and damage of the said pursuer?

Damages laid at £1000.

No. X.
Wrights v. Leitch,—22d June 1839.

It being admitted, that the pursuer, in November 1838,
was the driver of a cab or two-wheeled carriage, the pro-
perty of George Henderson, coach proprietor in Edinburgh,
and that in driving the said carriage in Leith Walk, on the
evening of the 24th November 1838, the said cab struck a
log of wood,

Whether, at the time and place aforesaid, by the fault
or negligence of the defender, or those in his employ-
ment, the pursuer was thrown from the said cab, to the
loss, injury, and damage of the pursuer?

Damages laid at £200.

No. XI.
Macdonald v. Thorburn,—12th February 1840,
Whether, on or about the 6th day of September 1839,

about a mile to the east of Slateford, on the road from
Currie to Edinburgh, a carriage drawn by one horse, the
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property of the pursuer, through the fault or negligence
of the defender, was overturned, to the loes, injury, and

damage of the pursuer ?

Damages laid at £200.

No. XII.
Dauney, &e. v. Scott, &o.—~2d July 1836.

Whether, during the months of June and July 1834, or
either of them, the defenders, or any of them, by them-
selves, or another, or others acting under his or their
authority, wrongfully performed certain operations, on all
or any part of the road leading from the city of Glasgow,
to a place called the Three Mile House on the road from
Glasgow to Paisley, whereby, on or about the 29th day of
July 1834, a certain steam carriage, the property of the
pursuer, was injured, to the loss, injury, and damage of
the pursuers ?

Damages laid at £36,000.

No. XIII.
Oomb v. Turnbull,—~16th June 1837.

It being admitted, that the pursuer is proprietor of cer-
tain lands and houses situate at Abbey Hill, near Edinburgh,
and that the defender is clerk to the Road Trustees of the
Leith Walk District of Roads,

Whether the said trustees altered the road leading from
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Abbey Hill to the high road to Leith, eommonly called
the Easter Road, at or near the said property, to the loss,
injury, and damage of the pursuer, as libelled ¢

Or,

‘Whether the pursuer represents, and is liable for the acts
and deeds of his mother the late Mrs. Comb; and Whether
the said Mrs. Comb held herself out as proprietrix of the
said property, and on or about the day of
received from the defenders the sum of £35, as the full
compensation of the damage aforesaid, done to the said

property {

Whether the pursuer homologated the act of his said
mother, in receiving the said sum as full compensation of
the damage aforesaid, done to the said property ?

‘Whether the said sum of £35, or part thereof, was re-
ceived by the said Mrs. Comb on behalf of the pursuer,
and was in rem versam, and expended for the special use
and maintenance of the pursuer ¢

Damages claimed, £300.

No. XIV.
Watson, &c. v. Rowburgh Road Trustees,—~20th June 1838.

It being admitted, that the defender is clerk to the Turn-
pike Road Trustees of the county of Roxburgh, and that the
road from Melrose by Leader Water to Lauder, is under
the management of the said trustees,

Whether, on or about the 12th day of August 1835, the
pursuers, or any of them, while travelling along the said
road in a gig, were, or was overturred by the fault or ne-
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gligence of the defenders, or of those in their employment,
to the loss, injury, and damage of the pursuers, or either
of them ?

Damages laid at £300.

No. XV.
Hislops v. Durham,— February 1842,

It being admitted, that the defender is proprietor of the
lands of Polton, in which the coal pit libelled on is situated,
and that the body of the deceased Elizabeth Hislop was
found in that pit,

Whether the defender wrongfully failed to have the said
coal-pit properly secured or protected, and that, in con-
sequence of the said failure, the said Elizabeth Hislop,
on or about the 7th of May 1841, fell acoidentally into
the said pit, and lost her life, to the loss, injury, and
damage of the pursuers ?

Schedule of damages claimed.

£525 to Robert Hislop.
£500 to Thomas, Helen, Jane, Agnes, and Janet Hislops.

No. XVI.

Symington v. Glasgow Polics Commissioners,~5Sth February
1839.

Whether the pursuer, Jean Symington, is the widow, and
the other pursuers the children, of the late John Sym-
ington, poulterer in Belfast ; and Whether, on or about
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the 19th day of September 1837, the said John Syming-
ton died, or lost his life, through the fault or negligence of
the defenders, or any of them, or of those in their em-
ployment, to the loss, injury, and damage of the pursuers,
or any of them ?

Whether, on or about the 20th day of the said month and
year, the defenders, or any of them, or those in their
employment, wrongfully transmitted the body of the said
John Symington to a place called the Dead-House in
Glasgow ; and Whether, in consequence of its being so
transmitted, the said body was, on or about the day and
place last aforesaid, delivered to the defender William
M‘Intyre, and there wrongfully exposed for sale, or
wrongfully subjected to, or wrongfully allowed to be sub-
jected, to anatomical operation, examination, or dissec-
tion, to the loss, injury, and damage of the pursuers, or
any of them ?

Whether, on or about the day, and at the place last afore-
said, the said defender, William M‘Intyre, wrongfully sold
or disposed of the clothes in which the said body was
dressed, to the loss, injury, and damage of the pursuers,
or any of them ?

Whether, on or about the day of the said month and
year, the said defender, William M‘Intyre, wrongfully
failed to inter, or to cause to be interred, the said body,
in a church yard, or ordinary or proper place of burial,
to the loss, injury, and damage of the pursuers, or any of
them ?

Damages laid at £1000.

13



PART VL

WRONGOUS USE OF DILIGENCE,

INCLUDING

ACTIONS FOR THE WRONGOUS USE OF ARRESTMENT, INHIBI-
TION, INTERDICT, SEQUESTRATION, POINDING, &c.

A party who imposes a restraint on the property and effects
of another without good and sufficient cause, is liable in any
loss or damage, which his proceedings may have occasioned.
This, as a general proposition, cannot be questioned. But
the nature and extent of the onus on the pursuer, and the
precise terms of the Issues, in actions of this class, depend
on circumstanoces.

A claim for reparation may arise in consequence of nulli-
ties or informalities in the diligence of the law itself, or the
mode in which execution has been done; or, even where there
i8 no room for any objection of form or regularity, a claim
of damages may lie against the party who imposes the re-
straint, in respect of his having resorted to such a step ma-
liciously, or in the absence of reasonable or probable cause,
or from recklesaness, or for the purpose of oppression.

Arvestment.—There can be no doubt, that where an ar-
restment ia in itself informal and inept, an action of damages
will lie for the use of it, without the necessity of charging
malico. or the want of probable cause. In such a case, as
there has been nothing more than the colour of legality, no
seriows question of relevancy can ocour. The Issue will



WRONGOUS USE OF DILIGENCE. 179

simply be,—whether the defender wrongfully arrested, &o.
to the loss, injury, and damage of the pursuer? as in Ex-
ample No. ITI. Where also a party arrests what does not
belong to his debtor, he will be answerable to the true owner
for the actual loss and damage, which his arrestment may
have occasioned ; and in such & case, there can be no reason
for requiring the pursuer to undertake any but the ordi-
nary Issue.—Smiths, 15th May 1821 ; 1. S. 8.

It is sometimes, however, a question of much nicety, how
far the pursuer is bound to undertake a proof of malice, or
want of probable cause, where the arrestments founded on
were in themselves regular and formal, and had been used
on the dependence of an action, having for its apparent ob-
ject the trial of a fair and substantial matter of right. It
may, no doubt, be considered somewhat hard, to hold that -
a party who has regularly used an arrestment in security on
the dependence of an action brought in dona fide, is answer-
able in an action of damages, merely because he ultimately
proves unsuccessful in his action. It would be still harder,
however, were the oppogite party to he subjected in actual
loss, without any means of redress, on account of measures
resorted to against him, however honestly, for the purpose
of aiding and accomplishing the ill-founded objects of another.
When it is kept in view, therefore, that this diligence is, or
at least may be, obtained s #nitio litis, and without any dis-
cussion of the merits, at the mere will and discretion of the
applicant, it seems but reasonable to hold that it is resorted
to periculo petentis, and consequently infers liability for da-
mages, if injury is actually sustained, without any allegation
of malice.

But whatever may be the verdict of the Jury or direction
of the Judge, on a consideration of the whole circumstances
as they may appear in evidence, it may be taken at least,
as a settled point in practice, that the pursuer is not, in
cases of the nature in question, bound to charge malice ex-
pressly in the Issue. Vide the Lord Ordinary’s (Jeffrey)
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Note, in Swayne, 27th June 1835; 13. S. 1003, and the
cases there referred to.

It is for the Court, however, to determine the matter of
relevancy, on a consideration of all the circumstances of
each particular case. Accordingly, it has been held that
an averment, that an arrestment on the dependence of an
action was illegal, nimious, and oppressive, was not rele-
vant,—malice not being alleged, and the action having, in
part, been decided against the pursuer; Duf, 19th May
1825; 4. S. 22. It was probably for the same reason, viz.
that the action on the dependence of which the arrestments
were used proved in part successful, that malice was charged
in the Issues in the case of Duffus, 17th July1828; 4. M. 558.
Nor will it be sufficient to support an action of damages
for the use of arrestments, merely that, the officer has
followed the usual practice of inserting in his schedule a
larger sum than that claimed by the creditor. Cooper, 18th
April 1825; 1. W. and S. 131.

A party may subject himself in damages, not only for
the use of arrestments, which are illegal or informal in
themselves, or which have been groundlessly resorted to,
although legal and formal in themselves, but also for unne-
cesgarily or illegally keeping up the diligence, or refusing
to loose the nazus created by it ;—as, for example, after his
claim had been paid, or offered to be paid. No.IV.isan
example of an issue in such a case.

Nos. V. V1. and VII. are examples of Issues in actions
for breach of arrestment, or in actions of forthocoming,
where the question is, Whether the defender was indebted to
the common debtor in any particular sum of money at the
date of the arrestments, or, according to the circumstances,
was then in possession of any effects belonging to him.

Inhibition.—The same considerations are applicable to
this diligence as to that of arrestment. No. VIII. is
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an example of an Issue in an action of damages for the
illegal use of an inhibition.

Sequestration and Poinding.—A claim of damages founded
on the use of these steps of diligence are also very much
rogulated by the same principles. But as the effects of a
sequestration or a poinding are more immediate and strin-
gent than those of an arrestment or inhibition, so there will
be, generally, less room for difficulty or nicety in the matter
of relevancy, as regards actions founded on the former.

It is a relevant ground for an action of damages, that
the stock of a tenant has been sequestrated for rent subse-
quent to an offer of payment of the rent to the factor of
the proprietor ; and a solatium for injury to the feelings can
be claimed as well as actual loss. Cameron, 14th March
1820; 2. M. 232. But an action of damages by a tenant
against his landlord, for alleged ruinous and oppressive
sequestrations, while the tenant had counter claims which
more than extinguished the landlord’s claims, was dismissed,
—the counter claims being illiquid, and not made in the
processes of sequestration. Granger, 19th December 1822 ;
2. S.100. It is not necessary to reduce decrees awarding
sequestrations of a tenant’s effects, to enable him to raise
an action of damages against his landlord for having ob-
tained and executed them oppressively; and neither is it
any reason for sisting such an action, that the landlord has
brought a count and reckoning against the tenant. M*Leod,
11th February 1829 ; 7. S. 396.

All the persons who are participant in committing a wrong,
are of course responsible for the consequences,—all being
versantes in illicito. It may, however, be sometimes matter
of nicety to determine who are, and who are not, respon-
siblefor the alleged execution of diligence. Thus, in the case
of a creditor, whose claim of debt is indisputable, and who
has put diligence into the hands of a messenger-at-arms,
with instructions to put it in force, the question has arisen,
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—Whether the creditor is answerable for the blunders or
illegalities of the messenger in executing the diligence? It
is generally understood, that the creditor, or party in whose
name, at whose instance, and for whose behoof, steps of
diligence are taken, is answerable for the consequences of
all errors or blunders which may be committed by those en-
trusted with the diligence. So, accordingly, it was ruled
that a creditor was liable in damages on account of the
illegal or blundered manner in which the messenger execut-
ed a poinding. Macdonell, 21st July 1835 ; 13. S. 701. But
if a messenger, to whose charge a diligence has been com-
mitted for the purpose of execution, spontaneously steps
out of his jurisdiction altogether, it would rather seem that
his employer, if he did not specially authorise or direct any
such proceeding, will not be answerable for the consequences.
Menzies, 27th December 1839 ; M‘F.’s J. R. 281.

If a party poinds effects belonging not to his debtor, but
to some other person, he will be answerable in damages to
the true owner. Combs & Co. 23d March 1826; 4. M.
49. And to use a poinding in virtue of diligence expede
on a bill which had been extinguished by a renewal, will
subject the owner in damages. CRarters, 14th March 1838 ;
MF.sJ.R. 5.

Interdict.—In actions of damages founded on the use of
this species of legal restraint, as on those which have been
already referred to, the general rule would appear to be,
that a party who wrongously obtains and uses an interdict,
is answerable for the loss which may be thereby occasioned to
his opponent. There can at least be little room for questioning
the soundness of this proposition, when the interdict has in-
terfered with the state of possession as previously existing,
and has been the cause not only of loss to the party against
whom it was directed, but of gain to the user of it ;—as, for
example, when the tenant of a quarry has been illegally, and
in violation of the terms of his leasc, interrupted in his oper-
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ations, and for sometime interdicted from carrying them on.
Roberts, 7Tth December 1825 ; 4. M. 1.

On the other hand, where an interdict was applied
for and obtained, in ciroumstances indicative of the most
perfect dona fides, on the part of the user of it, and where
the effect of it has been merely to preserve things entire,
and in the same state and condition in which they had pre-
viously been for a course of time, till the determination of
the disputed matter of right, the Court refused to sustain
an action of damages,—there being no allegation of mala
Jides, although there was an allegation that the interdict had
been the source of patrimonial loss to the party agaimst
whom it was directed, and of gain to the interdictor. Mosr,
16th November 1832; 11. S. 32. In this case, the general
principles of law were stated by Lord Balgray, as follows :—
¢ The question is, whether the record contains relevant
matter of damages? Generally speaking, where a summary
interdict is craved, this pretorian interposition is used pers-
culo petentis ; and the party using it, is liable to indemnify
the other party, if he be wrongously interdicted. It is
not enough for a party to say, in defence to a claim of
damages, that he did not proceed brevi manmu, but by
judicial authority, and the use of Interdict. But it is
always a question of circumstances, whether damages are
due in the special case in which the interdict has been
asked and used. And on looking to the whole facts of
this case, and especially to this, that the Sheriff, in grant-
ing the interdict, as in a possessory question, reeerved to
the pursuer to try the question of right in a declarator,
and that it was only after ascertaining the question of
right in the declarator that the interdict was recalled, I
do not think that the defender incurred liability for da-
mages, merely because he applied for the interdict, and
kept it up till the Issue of the declarator, in which there
was no excessive litigation.’

Claims of damage may arise in consequence of the breach,
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as well as the use of an interdict. Nos. XI. and XII. are
examples of Issues in the former description of cases.

Seizure under the Excise Laws.—In a case which occurred
of this description fouuded on the seizure of a certain quan-
tity of seed under the Statute 24, Geo. II.¢c. 31, § 2 and 6,
the issues—of which Example No. XVII. is a ecopy—con-
tained the charge of malice; and the discussion turned on,
whether the public officer had fairly exercised his official
duties, and had probable cause for his conduct ! Wat¢, 18th
July 1828 ; 4. M. 571.

Admissions prefived to the Issue.—The nature of the prefa-
tory admissions in cases of the present class generally, may be
collected from the examples which follow. It may be made
matter of admission, that the particular diligence in ques-
tion had been used ; and, when such is the case, it will also
be found to simplify the matter for trial, to prefix an ad-
mission, to the effect that the diligence was ultimately re-
called, or found to be informal or inept ; or, that the action
on which it was founded, was dismissed, or held to be un-
tenable.

Counter Issue.—It will always be a good defence, and
afford relevant matter for a counter Issue, that the property
or effects which the restraint complained of is alleged to
have affected, did not de facto belong to the party pursuing
for reparation—as illustrated by Example No. XIII. It
would also be an equally good defence for a counter Issue,
that the pursuer’s claim had been satisfied or discharged, or
that the defender had acted with the concurrence or autho-
rity of the pursuer himself. In the case, also, of an action
for breach of arrestment, it would be a good defence, and
might be made the subject of a counter Issue, that the dili-
gence or nexus had been loosed or taken off before the Act
complained of was done, as in Example No. VI.
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EXAMPLES.
No. 1.

Quigley v. Reid and Vallance,—11th July 1826.

It being admitted, that on the 4th day of November 1824,
the pursuer was indebted in the sum of £2:12: 7. to the de-
fender, and that on the said 4th day of November 1824, the
pursuer was cited to appear at the defender’s instance before
the Justices of Peace for Ayrshire for payment of said debt,
and upon the same day that arrestments were used by the
defender in the hands of Robert M‘Allister, Robert Girvan,
and David Brown, and John Thom, in security of the said
debt,

Whether the pursuer was thus cited, and said arrestments
were used by virtue of an illegal and irregular complaint,
precept, or warrant, alleged to be of the clerk for the dis-
trict of Kilmarnock, to the Justices of Peace for the Coun-
ty of Ayr, to the injury and damage of the pursuer?

Whether the said arrestments were used in the hands of the
said persons in security of the said debt, to the amount of
betwixt £30 and £40, to the injury and damage of the
pursuer ?

Damages laid at £100.

No. II.
Anderson, Senior, v. Anderson, Junior,—15th June 1830.

It being admitted, that on the 10th day of December
1828, the defender did raise before the Magistrates of the
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city of Glasgow an action against the pursuer for repayment
of the sum of £59:11: 6d. sterling, deposited by the de-
fender in the hands of the pursuer, and for payment of
£23 sterling, as wages due by the pursuer to the defender,

Whether, on or about the 10th day of March 1829, the
defender maliciously, and without probable cause, did
take out, or cause to be taken out, a precept of arrest-
ment upon the dependence of the said action, or on or
about the 11th day of the said month, maliciously, and
‘without probable cause, did use, or cause to be used,
against the pursuer’s correspondents in the hands of
Andrew Sclanders, Deacon of the Incorporation of Bakers
in Glasgow, and Andrew Brownrig, Baker, Collector of
the said Incorporation, or in the hands of either of them,
for the sum of £300 sterling, to the injury and damage
of the pursuer?

Whether, on or about the 14th day of March 1829, the
defender maliciously, and without probable cause, did use,
or cause to be used against the pursuer, arrestments in
the hands of William Taylor, keeper of the wheat lofts
or granary at Clayslap, and of Forsyth, keeper of
the wheat loft at Partick, both near Glasgow, or in the
hands of either of them, for the sum of £150 sterling, to
the injury and damage of the pursuer ?

Damages laid at £500. Py

No. IIL
Olarke v. Brooks,—8th Jume 1837.

Whether, at Fisherrow, on or about the 4th day of Sep-
tember 1835, the defender wrongfully arrested certain
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rags, the property of the pursuer, to the loss, injury, and
damage of the pursuer ?

Damages laid at £500.

No. IV.
Mackarsie v. Fleeming, &c.—24th November 1829. .

It being admitted, that on the 27th August 1827, the
pursuer granted to the defenders, Fleeming and Watson, a
bill of exchange for the sum of £49:9:1; and that on the
5th day of January 1828, there was a balance of £32: 12s.
10d. due on the said bill,

It being also admitted, that diligence was done on the
said bill, and that arrestments were used by the said
Fleeming and Watson in the hands of Pillans, George
Russel, and George and John Dron, on the 31st day of
December 1827,

Whether, on or about the 10th day of January 1828, the
pursuer tendered payment of the said sum of £32:12s.
10d. the balance of the said bill, to the defender, Archi-
bald Walker, as the authorised agent, and acting for the
defenders, Fleeming and Watson; and Whether the
defenders, or any of them, wrongfully refused to accept
the said sum of £32:12: 10, and to deliver up the said
bill, and loose the said arrestments, to the loss, injury,
and damage of the pursuer ?

Damages laid at £1,000.
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No. V.
Rough v. Carrick,—10th February 1820.

Whether, in the months of August or October 1818, at
Edinburgh, the defender did receive from William Carrick,
formerly Candlemaker in Edinburgh, now Merchant in
Cronstadt, in Russia, 1,210 and 1,000 pieces of lathwood
or thereby, 2 deals, 8 casks tallow; 3 dozen tongues, and
one bear, the price or value of which still remained due,
and for which he had not accounted to the said William
Carrick, on the 16th October 1818, when the arrestments
were laid in the defender’s hands by the pursuer.

No. VL.
Lowrie v. Thomson,—2d December 1828.

It being admitted, that on the 4th day of October 1823,
John Howison, builder in Edinburgh, was indebted to John
Lowrie, the pursuer, in the sum of £81 sterling, contained
in a bill dated the 7th January 1818, drawn by the said
John Howison on, and accepted by Henry O’Harra,

It being also admitted, that on the 4th day of October
1823, arrestments were used at the instance of the pursuer,
in the hands of the defender, John Thomson, of any sum
due by him to the said John Howison, in security, and for
payment of the said sum of £81, and interest thereon,

Whether, on the said 4th day of October 1823, the said
John Thomson was indebted and resting-owing to the
said John Howison, as an individual, in the sum of £250
sterling, or any part thereof ¢
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Or,

‘Whether the said sum of £250 was paid by the said John
Thomson, to or on account of the said John Howison,
subsequent to the said 4th day of October 1823 ; and
Whether, on or about the 29th day of December 1823,
and previous to the said payment, the said correspondents
were regularly and properly loosed ¢

No. VII.
Wood and Co. v. Walker,—2d February 1841.

It being admitted, that by decrees of the Court of Ses-
sion, dated 3d July and 18th December 1835, and 12th
January and 2d February 1836, the late John Spence,
accountant in Edinburgh, was found indebted to the pur-
suers in various sums, amounting to £569, 9s.; and also
that arrestments were used in the hands of the defender,
on the'dependence of the process in which said decree was
obtained, and that of dates the lst day of June 1832, the
24th day of February 1834, and the 15th day of June 1835,

Whether, at the time when all or any of the said arrest-
ments were used, the defender had in his possession pro-
perty belonging to the said John Spence, or was indebted
to him ; and Whether the defender, by virtue of the
said arrestments, or any of them, is indebted and resting- -
owing to the pursuers in the said sum, or any part there-
of, with interest thereon ?

No. VIIIL
Mackarsis v. Williamson,—5th February 1825.
It being admitted, that the pursuer, Thomas Mackarsie,
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was attorney for George Williamson, residing in Richmond,
Virginia, in North America, and that the said George
Williamson, and the said Thomas Mackarsie, as his attor-
ney, did, upon the 23d day of January 1823, obtain a
decree in absence, reducing and setting aside a settlement
executed by the late John Williamson, manufacturer in
Auchtermuchty,—It being also admitted, that the defender,
Christian Thomson or Williamson, and John Williamson,
brought an action for reducing the said deed, in which the
said George Williamson was called as a defender, and the
said Thomas Mackarsie, as his attorney, which said action
oconcluded that both the defenders should be conjunctly and
severally liable in expenses,

It being also admitted, that on the 14th day of July
1823, the diligence of inhibition was used against the said
Thomas Mackarsie on the dependence of the said action,
by the said Christian, Mary, and John Williamson,

Whether the said inhibition was illegally used against the
pursuer, Thomas Mackarsie, to the loss and damage of
the said pursuer ?

Whether, on the said 8th day of July 1823, the said Thomas
Mackarsie, by himself or his agent, offered payment of
the expenses incurred in the said action; and Whether
the said offer was not accepted ; and Whether, notwith-
standing the said offer, the said inhibition was used as
aforesaid, to the injury and damage of the said Thomas
Mackarsie ?

Whether, on or about the 17th day of January 1824, the
sum of £69 was consigned in the Commercial Bank, in
payment of the expenses in said action of reduction at
the instance of the said Christian, Mary, and John Wil-
liamsons ; and Whether, notwithstanding the said con-
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signation, the said inhibition was continued in force, to
the injury and damage of the said Thomas Mackarsie ?

Damages laid at £500.

No. IX.
Forsyth v. Matheson, &c.—10th July 1823.

It having been found by a decree of the Sheriff of Ross-
shire, dated the 1st day of June 1821, acquiesced in by the
defenders, that Colin Matheson, Esq. of Bennetsfield, let to
the pursuer the farm of Kirkton, and part of the lands of
Easter Suddy and Wardies, for the period of 20 years from
and after the term of Whitsunday 1817,

And it being admitted, that on or about the 16th day of
February 1820, the defenders were trustees on the estate of
Bennetsfield, and applied for and obtained from the said
Sheriff, on the said 16th day of February, an interdict, pro-
hibiting the pursuer from ooccupying and labouring certain
parts of the said lands,

It being also admitted by the defenders, that in conse-
quence of the said interdict, the pursuer was deprived of the
use of about five arable acres of the said land from the said
16th day of February till the 1st day of June 1821,

Whether, under said interdict, the pursuer was prevented
from labouring and occupying, and using the said lands
to the extent of about six acres, two roods, twenty-nine
falls arable, and about three acres pasture, from the 16th
day of February 1820 aforesaid, until Whitsunday 1822,
to the loss and damage of the said pursuer.

Damages laid at £500.
Sum offered by defenders, £31 : 10s.
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No. X.
Roberts v. Earl of Roscbery,—11th July 1825.

It being admitted, that by a missive of lease dated the
20th day of August 1819, John Laing, factor for the de-
fender, acting in name of the defender, and by his authority,
let in lease to the pursuer, for the period of ten years from
and after Martinmas 1819, a lime-rock or quarry, the pro-
perty of the defender,

Whether, on or about the 12th day of September 1820, the
defender did, in violation of the said missive of lease, apply
for and obtain from the Sheriff of the county of Linlithgow
an interdict, prohibiting the pursuer from working the said
lime-rock or quarry ; and Whether, by the said interdict,
the pursuer was prevented from working the said rock or
quarry from about the said 12th day of September 1820,
until on or about the 11th day of November 1821, or any
part of the said period, all to the loss and damage of the
said pursuer ?

Damages laid at £500.

No. XI.
Magistrates of Perth v. Moncreiff.

It being admitted, that on the  day of March 1819, the
defender was, by the Sheriff of the county of Perth, inter-
dicted from slanghtering, or selling butcher meat elsewhere,
within the Royalty of the Burgh of Perth there, in the pub-
lic slaughtering and market place,

It being also admitted, that from the dayof 1819, to
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the 9th day of July 1819, the defender did slaughter and
sell butcher meat in a certain shop, on the north side of the
street or road, leading from the said burgh to the village of
Auchterarder,

Whether the defender, by slaughtering and selling as afore-
said, in the said street, subsequent to the day of
March 1819, did slaughter and sell, within the Royalty
of the said Burgh, in violation of the said interdict.

5th March 1831.

No. XII.

Mackenzie, &c. v. Magistrates of Dingwall, &e.

It being admitted that in a process of declarator and da-
mages at the instance of the pursuers against the defenders,
Lord Corehouse, Ordinary, on the 11th day of March 1828,
pronounced the following interlocutor :—* The Lord,’ &e.

Whether, between the 14th day of March 1828, and the
19th day of June thereafter, the defenders, in violation
of the interdict granted by the said interlocutor, wrong-
fully fished in-any part of the said river, situate above
the line delineated on the plan* in process as the march
between Balblair and Breakin Ord, as specified in the
above interlocutor ¢

8th July 1834.

® Auny such reference as this to a plan is now discountenanced, and indeed
given up, in the practice of the Issue Chamber. It has been found to be more
satisfactory to embody in the Issue itself, or in a schedule subjoined, a precise
description of the subject of enquiry.

14
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No. XIII.
Hossack v. Combe & Co.—14th May 1825.

Whether, on or about the 10th day of September 1824, the
defenders did poind, or cause to be poinded, for a debt
alleged to be due by Colin Morrison, Distiller in Ratho,
twenty-four dozen of Port and Sherry Wine, and four
and a-half dozen of Port Wine, all in bottles, the property
of the pursuer, and in a shop No. 18, Hanover Street, in
the City of Edinburgh, and Cellar thereof, to the loss and
damage of the said pursuer?

Or,

Whether the said Wine was not the property of the pur-
suer, but was the property of the said Colin Morrison,
Distiller at Ratho, and was poinded for a debt alleged to
be due by the said Colin Morrison to the defender?

Damages laid at £500.

No. XIV.
Moncwur, &ec. v. Oarson, &c.—14¢th June 1834.

It being admitted, that on the 14th day of June 1833,
the defender poinded certain goods, the property of the
pursuer,

Whether, on the said day, the defender wrongfully sold the
said goods, or part thereof, contrary to the Statute, 10,
Geo. 111, o. 65, to the loss, injury, and damage of the
pursuer !

Whether the defender cha.rged more than the sum autho-
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rised by the said statute, for executing the said poinding
and sale, to the loss, injury, and damage of the pursuer !

Damages laid at £50.

No. XV.
Young v. Watson.—5th July 1836.

Whether, on or about the day of 1835, the
defender wrongfully poinded, or caused to be poinded,
certain furniture, the property of the pursuer, in the
house, No.  Bellevue Crescent, to the loss, injury, and
damage of the pursuer ?

Whether the defender wrongfully failed to give the pursuer
due and regular intimation of the sale, proposed to be
made of the furniture poinded as aforesaid, to the loss,
injury, and damage of the pursuer?

Damages laid at £500.

No. XVI.
Gordon v. Royal Bank.—19th June 1828.

It being admitted, that from the month of June 1819 to
the month of January 1823, the pursuer was proprietor of
certain shops fronting the High Street, in the city of
Edinburgh,

It being also admitted, that an application was made by
the pursuer for liberty to advance the front wall of his said
shops towards the said street, and that the defenders op-
posed the said application; and that the Second Division
of the Court of Session, by an interlocutor dated the 26th
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day of February 1819, dismissed the original application
for the pursuer, by which interlocutor the pursuer was pre-
vented from making the said alteration,

It being also admitted, that on the 4th day of June, the
House of Lords reversed the said judgment, and that an in-
terlocutor dated the 19th day of December 1828, the Second
Division of the Court of Session found, that the pursuer had
grounds for claiming damages prior to the date of entering
the said Appeal to the House of Lords,

Whether the defenders wrongfully resisted the said appli-
cation, and from the month of June 1819 to the month
of January 1238, or during any part of the said period,
wrongfully prevented the pursuer from advancing the said
wall as aforesaid, to the injury and damage of the
pursuer ?

Damages laid at £2,000.

No. XVII.
Watt v. Blasr—11th July 1826.

It being admitted, that in the year 1808, the defender
was Stamp-master in Dundee, and General Surveyor of the
Linen Manufacture under the Board of Trustees, and that
the pursuer is & merchant in the said town,

It being also admitted, that in the end of the year 1808,
the pursuer purchased two cargoes of lint or flax seed,
amounting to fifty-seven lasts or thereby, imported into
port of the said town by Leighton and Guthrie, merchants
there,

Whether, on or about the 8th day of March 1809, the de-
fender, knowing the said seed to be good, fresh, and fit
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for sowing, did illegally, wrongfully, aud maliciously seize,
or cause the same to be seized, and did apply to the
Sheriff of Forfarshire to have the same condemned as un-

fit for sowing, to the injury and damage of the pursuer?

‘Whether, in the month of October 1809, the defender did
illegally and maliciously instigate the Board of Trustees
or their officers, to make a second seizure of the said
seed ; and Whether, in consequence of the said instiga-
tion, the said seed was illegally seized by the said officers
in the month of 1811, to the injury and damage
of the pursuer ?

Damages laid at £10,000.



PART VIL

BILLS OF EXCHANGE AND PROMISSORY
NOTES,

INCLUDING

QUESTIONS A8 TO THE FORGERY—ADOPTION—NEGOTIATION
OF BILLS AND PROMISSORY NOTES,~—AND OTHER CIRCUM-
STANCES, IN RELATION TO THEIR VALIDITY AS OPERA-
TIVE GROUNDS OF DEBT.

THAT questions of fact frequently arise in regard to bills
and promisgory-notes, peculiarly fitted for trial by a Jury,
is well illustrated by the subjoined examples of Issues. It
can scarcely be said, however, that as yet, there is any well
settled course of practice in regard to the terms and struc-
ture of the Issues in such cases.

The general 1ssue—Whether, under any particular bill or
promissory-note, the defender is, or isnot indebted and resting
owing to the pursuer in the sum of money which it bears to
contain, or any part thereof *—is of very simple construction ;
and may be, in an enlarged sense, made to serve the objects
of the parties in almost every case that can arise in rela-
tion to bills of exchange or promissory-notes. Under such
an Issue it may be tried, —Whether the alleged debtor is,
or ever was, a party to the bill '—or rather, Whether his
name has not been forged *—Whether,—supposing his name
is not to the bill—he nevertheless became responsible for
its contents, on the principle of adoption or delegated
authority? Whether he became a party to the document
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not been discharged by want of due negotiation or other-
wise ! Or, Whether the bill was concooted in such ciroum-
stances, or for such a consideration, as to render it invalid
and inoperative in law? All of these distinct and separate
questions might, doubtless, be tried under the general Issue
of resting owing—Ileaving it to the record to denote the real
point or points in the case, and to circumseribe the parties in
regard to the nature and extent of the investigation admitted
to probation. But it has been already, oftener than once,
endeavoured to be shewn, on the one hand, that an Issue
so perfeetly general as to be in itself almost unmeaning, is
exposed to many disadvantages, while, on the other hand,
there are many and great advantages in the Issue being
always briefly, and in some measure, indicative of the real
matter for trial. In practice accordingly, the leaning has
been in favour of the latter course.*

Some of the leading questions which have ocourred, or
which are most likely to arise in connection with Jury
cases, relating to bills and notee, may be shortly noticed :—

Genvineness of party’s Signature.—When it is pleaded,—
and it may be done either by way of reduction or suspen-
sion,—by the alleged debtor in a bill or promissory-note,
that the name said to represent his signature, and in virtue of
which he is proceeded against, is not truly his handwriting,
but must either be a forgery, or the name of some other
party, or a purely fictitious name, the matter goes to a
Jury for investigation and trial. The question can be tried,
as already observed, under the general Issue of “not resting
owing,” as in Example No. L. ; or, where the dispute arises
with the acceptor, or alleged acceptor of a bill, the general
Issue may be adopted, of—Whether the bill is ‘“not the

® With great deference, I cannot help considering the reasoning of Lord
Chief Commissioner Adam (Treatise on trial by Jury, p. 65, et seq.) in sup-
port of the general Issue, as very far from being satisfactory or conclusive ; and

extending to cases for which they were not intended, the remarks of Lord
Eldon in Fife’s case.
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acceptance,” &c. as in Example No. VI. But both of these
forms of Issue are objectionable; in respect of their vague-
ness and generality. Under the Issue of “not resting
owing,” it has been shewn that all sorts of pleas may be
insisted in. Under the Issue, again, of “not acceptance,”
various and inconsistent pleas may also be raised. It may
be meant that the name representing the acceptor’s, is a
forgery, or is fictitious ; or the plea may be fraud or concus-
sion, or minority, or something else denoting that there
never was any legal obligation.

In place, therefore, of adopting either of the form of Issues
referred to, it would seem to be better in all cases turning
simply on the genuineness of a name or signature, to put the
question,—Whether the particular name is not the subscrip-
tion and proper handwriting of the defender or suspender, as
in Example No. V? This form of Issue, while it indicates
the real nature of the matter for investigation, is equally
brief and distinct as the general Issue either of * notrest-
ing owing,” or “not acceptance.”

The plea of forgery was negatived by the verdict of a Jury
in Hepburn, 14th July 1817; 1. M. 261. On the other
hand it was found by a Jury, that a subscription to a bill,
was not the handwriting of the party, in Lindsay, 12th
July 1822; 3. M. 97. The defence to payment of a bill,
that it was a fictitious document, was given effect to by a
Jury in M*Nab, 18th June 1821 ; 2. M. 479. But where a
party was personally cited as a defender to an action in an
inferior Court, founded on a Bill apparently subscribed by
him, and pleadings were lodged by him in his name, and
after being made aware that his name had been forged by
his brother—allowed decree to pass—he was not permitted
in a suspension to allege forgery, or that no authorised agent
had appeared for him ; Provan, 290th June 1821 ; 1. S. 92.
On the same principle it has been decided, that a party who
once admitted his subscription, is barred from pleading for-
gery afterwards. M‘Kenzie, 4th March 1825; 3. S. 614.
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So also an allegation by one of two brothers, a» facie co-ac-
ceptors of a Bill, that his signature had been forged by his
brother, was held barred, as he had received a charge for
payment, and acquiesced in it for a long time, during which
his brother left the country. Masiklems, 16th November,
1833; 12. 8. 53.

Fraud or Force—When a party’s signature to a Bill or
promissory note is admitted, it is, in the general case, incom-
petent for him to support a defence or objection to payment,
except by the writ or oath of the holder. An exception,
however, is made from this rule, where either fraud or foree
is duly alleged : and such questions are now usually sent to
a Jury for trial. Nos. VIII. IX. and X. of the subjoined
Issues, are examples of this deseription.

To enable a party to get into a case of fraud or force, it
would rather appear that he must bring a reduction, such
pleas not being competent ope exceptionis ; although it may
also be necessary at the sametime to suspend, in order to stay
the execution of diligence, as in the case of Campbell, 24th
January 1822; 1. S.266. An allegation, that a Bill had
been obtained by concussion, was held refuted by a partial
unconstrained payment, before the Bill fell due. 7TAomson,
23d January 1829 : 7. S. 305.

Adoption of, or authority to grant Bills—A party, although
his own proper handwriting should not be on a Bill or pro-
missory note, may nevertheless be hable for the contents of
it, in respect of his having adopted it as his obligation, or in
respect of his having authorised another to adhibit his name
to it. Thus where forgery was pleaded in defence against
a Summons for payment of two Bills specially libelled on,
it was held competent to prove that the Bills were delivered
by the party himself as genuine, and this was sufficient to
entitle the pursuer to decree. Miller, 22d January 1831 ;
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9.S.328. Seealso the cases of Provan, M'Kenzie, and
Maiklem, noticed above, under * Genuineness of party’s sig-
natures.”

No. XIII. of the subjoined Forms, is an example of an
Issue founded on the principle of adoption; and No. XIV.
is an example of an Issue, where the alleged debtor's liability
was maintained on the ground of his having authorised his
name to be adhibited to the Bill.

Consideration given for Bill.—Although in general, the
question, of what consideration was given for a Bill or Note,
cannot be made the subject of enquiry before a Jury,—yet
there are special cases when such a course is both competent
and advisable :—For example, when the allegation or plea
against payment is, that the Bill was granted ob ‘urpem
oausam, or as a donatio mortis causa, as would appear to have
been the case in examples, Nos. XV. and XVL.; or the
enquiry might involve the question, whether the docu-
ment had been given for money lost at play—it having
been held that such a Bill is bad, even”in the hands of an
onerous boma fide indorsee. Laidlaw, 9th June 1801;
Hume 45. Or, the question might be raised, whether a Bill
was granted as a bribe or inducement to frustrate the ends
of justice in a matter of crime, as in the case of Kennedy, 7th
February 1823 ; 2. S. 192; where a BillJof ,Suspension of
a oharge by an indorsee, was passed, itappearing that the
Bill had been accepted to induce the drawer not to prosecute
a charge of theft against the acceptor, but who was tried and
committed, and the Bill had been produced on the trial, and
the indorsation was posterior to it. Or the defence, that &
Bill was granted as payment of the wages of prostitution,
mightbepleaded,and sent to aJury. Hamilton,3d Junel823 ;
2.S.356. In the most of these cases, it would appear to have
been unnecessary to go into any investigation before a Jury,
—the matter of fact being either admitted, or made out
through concussion, or fraud? Whether his liability has
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otherwise,—but where relevant allegations are made, and
an investigation becomes requisite in such cases, a trial by
Jury is the course which would likely be adopted.

Negotiation of Bills and Notes.—Questions of this descrip-
tion may resolve into matters of disputed fact, well adapted
for the determination of a Jury. Nos. XIX and XX of
the subjoined Issues are forms applicable to such cases.
Acoordingly, where the disputed allegations were, that the
indorsee of a Bill had sent an intimation through the post-
office, addressed to a party, who signed per procuration of
the drawer, of the dishonour of the bill, and that the drawer
had at all events waived the effect of non intimation by sub-
sequent acts, the case was remitted to a Jury. Murray
and Son, 2d July 1824 ; 3. 8. 202. The question again,—
Whether the dishonour of a bill had been duly intimated ¢
has been tried by a Jury, under the Issue—‘ Whether the
defender is indebted and resting owing to the pursuer in the
sum of £50, with interest, in the promissory note, No. 9 of
process, bearing to be granted by John Milne, baker in
Galashiels, on which the defender’s name appears as in-
dorser, dated 6th February 1837, and to be payable two
months after date™ TRomseon, 13th July 1838; M‘F.s J.
R. 85.

On whom rests the Onus Probandsi f— Whether the alleged
debtor in a Bill or Note should stand as the pursuer in the
Issue, and so undertake the onus of establishing his non-
liability, depends on circumstances.

Where the alleged debtor admits his signature to a bill
or promissory note, but pleads mon-liability, in respect of
‘having been concussed or deceived into becoming a party to
it, the onus will lie on him, and he must stand as pursuer in
the Issue—the prima facis case and presumption of law
being against him. No. IX of the subjoined Issues is an
example in point.
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The same rule generally applies, (as may be observed from
the examples Nos. V and V1), even in those cases where the
alleged debtor’s name is apparently adhibited to the docu-
ment, although in place of being admitted, it is challenged
as a forgery,—bills and promissory notes being, by the law
of Scotland, probative in themselves, and entitled to receive
effect as such, till the contrary has been shewn.

But where liability is attempted to be fixed on the alleged
debtor, in respect of his having adopted the bill, or become
otherwise responsible for it, in circumstances collateral or
extrinsio of the document itself, the creditor, or party in-
sisting for payment, must undertake the onus, as in examples
Nos. XIIT and XIV.

The distinction, as now adverted to, in regard to the onue
probandi, was well illustrated in the case of Rathbons, 18th
March 1833; 11. 8. 574. Two questions having, in that
case, been raised—(1.) Whether the acceptor’s signature
was genuine?! and (2.) Whether, though it were not, he had
not adopted the bill! and these being combined in one
Issue, on which the acceptor stood as pursuer, it was ob-
served by the Court, that there should have been a separate
Issue as to the adoption, in which he should have stood as
defender.

Although the general rule of law, as well as the practice,
is undoubted, that in Scotland (differing in this respect
from the law and practice of England), a Bill or Note is pro-
bative in all respects, both as to the genuiness of the date
and of the signature, till it be found that they are not
genuine, yet the hardship of such a rule must in many cases
be very great; so much so, that probably the rule would
not be given effect to in any case involving specialties ope-
rating against it. Lord Moncreiff in a late case—an Ad-
vocation touching a bill from the Sheriff-court of Glasgow—
took occasion to express his opinion on the subject thus :—
“ The Sheriff (Depute), by his first interlocutor, returning
to that of the Sheriff-Substitute, laid the onus on the pur-
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suer of the action, as the party founding on an instrument
no way authenticated, except by a subscription alleged to be
that of the apparent obligant, the body of it being n the
Aand of the author of the party founding on it as creditor.
There scems to be much reason in this ; and though it has
not always been observed, and might, if not cauntiously ad-
ministered, be liable to abuse, the Lord Ordinary thinks,
and has long thought, that it is, in many cases, the just
principle. For to put a man to prove the megative, that
certain words or letters are no¢ his writing, merely because
another has impudently put the paper in circulation, when
there is no statutory attestation, and no evidence whatever
“of his having written it is offered, has always seemed to
him to be a system which, in many situations, must be cal-
culated to expose innocent parties to the skilful machinations
of sharpers.” The case having turned, however, on another
point, no authoritative judgment was given on the matter
thus broached by Lord Monecrieff, as Ordinary.—Macdonald,
8th March 1839 ; 1. D. 706.

As the general rule is, that the burden of proving lies on
the party suing for recourse, so it was laid on the chargers
and holders of the Bill in the case of Thomson, 13th July
1838 ; M‘F.’s J. R. 85.

EXAMPLES.
No. L.
Anderson v. Cautioner, &c.—20th January 1826.
It being admitted, that the pursuer, William Anderson,
subsecribed the promissory-note, No. 3 of Process, dated the

4th day of December 1819, for the sum of £25,

Whether the pursuer, William Anderson, is not indebted
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and is not resting-owing to the charger, William Ander-
son, under the said promissory-note, in the said sum of
£25, contained in the said promissory-note

No. II.
Cochrame v. M*Oartney,—29th Jamvary 1830.

Whether, under the bills, or any of them, in the schedule
hereto annexed, the pursuer, Robert Cochrane, is not in-
debted, and is not resting-owing to the defender in the
sum or sums of money contained in the said Bills, or any
of them?

No. III.
King v. Creichton,—12th Decomber 1839.

It being admitted that the pursuer indorsed his name on
the promissory-note for £300, dated 9th December 1828,
No. 10 of Process,

Whether the pursuer is not indebted and resting-owing to
the defender in the said sum contained in the said note?

Welch, &c. v. Young,—29th January 1840.

‘Whether the defender is indebted and resting-owing to the
pursuer in all or any part of the sum or sums of money,
with interest thereon, contained in the three bills of ex-
change, Nos. 5, 6, and 7 of process, bearing to be accepted
by the defender, and to be dated Mayence, two of them
on the 1st, and the other on the 3d day of August 1837¢
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No. IV,

Arnot v. Graham, &c.—1st June 1837.

It being admitted, that on the 10th day of October 1826,
certain individuals, members of a congregation in connec-
tion with the body of Dissenters denominated Relief, feued
a certain portion of ground for the purpose of erecting a
chapel and other buildings in Brighton Street, Edinburgh,
in terms of a feu-dispoeition dated the 10th day of October
1826,

It being also admitted, that the pursuer is executor of
the said James Arnot, and in right of the promissory-notes
after mentioned,

Whether on or about the 5th day of December 1830, the
managers of the said congregation, or any of them, grant-
ed to the late James Arnot, the promissory-note, No. 3
of process, for the sum of £200, and on or about the
6th day of June 1831, the other promissory-note, No. 4
of process, for £150, or either of them ¢

Whether the defenders, or any of them, are conjunctly and
severally indebted and resting-owing to the pursuer in
the sums contained in the said promissory-notes, or either
of them, or any part thereof, with interest thereon !

No. V.
Neileon v. Murrison.
Whether in the Bill, No. of process, dated the 23d of

February 1842, and bearing to be drawn by William
Robertson upon, and accepted by “ Robt. Neilson,’ adhi-
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bited to the said Bill as the acceptor thereof, is not the
subscription and proper handwriting of the suspender ?

No. V1.
Tolmie v. Dallas~—4th Juns 1830.

Whether the Bill of Exchange in the Schedule hereunto an-
nexed, is not the acceptance of the pursuer John Tolmie,
Egq. reeiding in Uiginislo by Dunvegan ?

No. VII.
Pateyson v. Montrose Bank.—1st July 1830.

Whether the Bills of Exchange or Promissory Notes in the
Schedule hereunto annexed, were not, or any of them was
not, indorsed by the pursuer, David Paterson, Merchant
in Nether tenements of Brechin ?

Or,

Whether tbe pursuer is indebted and resting-owing to the
defender in all or any part of the sum or sums of money,
oontained in the said Bills of Exchange or Promissory
Notes ?

No. VIIL

Armstrong v. Leith Bank.—7th March 1833.

Whether the late Thomas Armstrong was induced, by the
false and fraudulent representations, or concealment of the
defenders, or any of them, to grant the Bill of Exchange,
No. 9 of process, dated the 3d day of October 1826, for
the sum of £1,500 sterling ¢
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Whether, on or about the 11th day of July, and 21st day
of August 1827, the defenders wrongfully exacted and
received from the pursuer the sum of £1,500, and £19,
14s. 6d. or any part thereof, as payment of the said bill,
with interest ; and Whether the defenders are indebted
and resting owing to the pursuer in the sum wrongfully
exacted as aforesaid ?

No. IX.
Greig v: Miln—16th January 1838.

It being admitted that the defender, David Miln, during
the year 1835, was cashier of the said Dundee Union Bank,
and that Messrs. Guthrie are and were agents of the said
Bank at Brechin;

It being also admitted, that on or about the 17th or 18th
September 1835, the pursuer wrote his name as indorser on
the bill of exchange for £150, No. 10 of process,

Whether, by fraudulent misrepresentation, or fraudulent
concealment, the said Messrs. Guthrie induced the pur-
suer to indorse the said bill ¢

No. X.
M‘Nab, &o. v. Telfor~12th May 1821.

Whether the bill in process, dated 20th May 1819, for
£686, 12s., purporting to be drawn by Joseph Johnstone,
and to be accepted by John Campbell, Preses of the So-
ciety of Grocers and Spirit-dealers at Dalry, in the county
of Ayr, which bill is admitted by the defender to have
been the value given by the said Joseph Johnstone to the

15
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pursuers, in return for the bill charged on, was a fictitious
and false document, in respect there was no such person
as John Campbell, the supposed acceptor, and no such
company as the Society of Grocers and Spirit-dealers at
Dalry aforesaid !

Whether, at the time the pursuers received the said bill,
dated the 20th May 1819, the defender represented to
them, that the said bill was a good and sufficient, or
genuine document ?

‘Whether, at the time the pursuers received the said bill,
dated the 20th May 1819, the defenders knew or believed
that the said bill was a false and fictitious document ¢

No. XI.
Berry, &c. v. Balfour, &c.—21st June 1822.

Whether the bill in process, dated 11th January 1819, for
the sum of £385:18:1, drawn by the pursuers, and ac-
cepted by Alexander Elder and Company, was not pro-
tested for non-payment, on the 14th day of April 1819,
by James Lundin Cooper, notary-public in Kirkaldy, in
the usual place of business of the said Elder and Company,
at Kirkaldy, or in the personal presence of George Elder,
a partner of the said Company, and in presence of Thomas
Meldrum and Robert Beatson, both writers in Kirkaldy ?

Or,

‘Whether, on the said 14th April, the said bill was protested
for payment, at the usual place of business of the said
Elder and Company, by James Moyes, clerk to James
Balfour, agent at Kirkaldy for the Commercial Bank, the
holder of said bill,—and whether the said bill was noted
as protested by the said Cooper at Kirkaldy the same
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day. And Whether, by the usual practice, a bill is held
duly protested, when it is presented for payment on the
last day of grace by a person authorised by the holder,
and, upon non-payment, is noted by a notary as protest-
ed upon the same day on which it was presented for pay-
ment ?

No. XII.
Beveridge v. Scott,—5th Juke 1822.

Whether the bill in process, dated February 25, 1817, for
£100, bearing to be drawn by John Scott, addressed to
Mr. John Beveridge, town-treasurer, Auchtermuchty, and
accepted by the said John Beveridge, and indorsed by
the said John Scott to Thomas Adamson, was ac-
cepted by the said John Beveridge solely in his capacity
of treasurer of Auchtermuchty aforesaid, or by the said
John Beveridge, as an individual, for which he was to be
personally liable ¢ '

Whether the bill aforesaid was accepted by the said John
Beveridge merely as an accommodation bill, for which no
value was paid, for behoof of the Mason Lodge of St.
Cyre, of which the aforesaid John Scott was then box-
master ;—or, Whether the said bill was accepted for
value, or in part payment of a debt admitted to have
been previously due by the Town of Auchtermuchty to
the said Mason Lodge of St. Cyre?

‘Whether diligence was raised upon the said bill on or about
the 26th day of August 1817, in the name, and at the
instance of the aforesaid John Scott, upon which the pur-
suer, by directions and orders of the defenders, John
Williamson junior, James Bonthorn, David Chalmers,



212 BILLS OF EXCHANGE

James Stewart, Alexander Simpson, James Dempster,
James Weddell, and John Black, all and each, or one or
other of them, was apprehended at Auchtermuchty afore-
said, on or about the 13th day of April 1818, by George
Coll, messenger in Falkland, and detained for a time in
the custody of the said George Coll, a prisoner, to the
damage and injury of the said pursuer?

Whether, on the 6th day of May, in the year aforesaid, upon
the diligence raised as aforesaid, and by the directions and
orders of the defenders as aforesaid, the pursuer was
again apprehended at Auchtermuchty, or the neighbour-
hood thereof, by the said George Cole, and detained a
prisoner, to the damage and injury of the said pursuer?

Whether, on the 7th day of May, in the year aforesaid, upon
the diligence raised as aforesaid, and by the directions
and orders of the defenders as aforesaid, the pursuer was
again apprehended at Auchtermuchty, or the neighbour-
hood thereof, by the said George Coll, and was detained
a prisoner, to the damage and injury of the said pursuer?

Whether, upon the 8th day of May, in the year aforesaid,
and upon the diligence raised as aforesaid, and by the
orders and directions of the defenders as aforesaid, the
pursuer was again apprehended on his way to Edinburgh,
about six miles from Auchtermuchty aforesaid, by the
said George Coll, and taken a prisoner to the jail of the
said place, and there detained till the 28th day of May
aforesaid, to the damage and injury of the said pursuer ¢

Damages laid at £500.
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No. XIII.
Hay v. Boyd,—2d June 1821.

Whether at Perth, in the house or shop of Andrew Millar,
on or about the 3d day of August 1820, the suspender
Boyd, acknowledged his having accepted the bill in pro-
cess, purporting to be drawn by William Boyd, and ac-
cepted by the said Thomas Boyd, for £100, bearing date
24th January 1820; or Whether the said suspender
agreed to pay the said bill to the charger !

No. XIV.
Gray and Co. v. Robertson,—3d July 1834.

Whether, on or about the 2lst day of May 1832, the
defender authorised his son Robertson to sub-
scribe his, the defender’s name, as acceptor to the bill of
exchange, No. 5 of process, for the sum of £36 sterling,
and is indebted, and resting owing to the pursuer in the
said sum?

No. XV.
Campbell and Company v. Kay,—17th May 1833.

Whether the defender is indebted and resting owing to the
pursuer in the sum of £27, 9s. 5d. or any part thereof,
with interest thereon, as the balance of a bill of exchange
for the sum of £30, dated 19th January 1828, granted
by the defender to the pursuer !
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Or,
Whether the defender granted the said bill as the con-
sideration for the pursuers desisting from & criminal pro-
secution against the son of the defender?

Whether the defender was induced by the false represen-
tation of the pursuers, as to the conduct of his, the de-
fender’s son, to grant the said bill ¢

No. XVI.

Thomeon or Young v. Grant or Young,—19th February 1828.

It being admitted, that the pursuer is the widow, and the
defender the executor, of the late William Young, wright
in Hamilton;

It being also admitted, that the bill or document in pro-
cess, for the sum of £52, 10s., dated Hamilton, November
10, 1820, was drawn by the said William Young upon,
and accepted by Thomas Selkirk, sawer, and William Sel-
kirk, grocer, Hamilton,

Whether the said bill or document was indorsed by the said
William Young, and delivered by him to the pursuer as a
donation mortis causa f

No. XVII.
Turner v. Bank of Scotland,—14th February 1834.

‘Whether the name, James Turner, indorsed on all or any

of the said bills and promissory notes in the schedule
hereunto annexed, is not the true and genuine subscrip-
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tion and proper handwriting of the pursuer, James
Turner?
Or,

Whether, under the said bills and promissory notes, or any
of them, the pursuer, James Turner, is indebted and
resting owing to the defender, as treasurer of the Bank
of Scotland, in all, or any of the sum or sums of money
contained in all, or any of the said bills and promissory
notes, and interest thereon ?

No. XVIIL
Morrison v. Murray,—2d February 1828.

It being admitted, that on the 27th day of June 1824,
John Aitchison, farmer in Duncanlaw, was due to the pur-
suer, Morrison, the sum of £300, contained in a promissory
note, dated the 24th day of April 1824 ;

It being also admitted, that on the 21st day of August
1824, the defender, John Murray, was due to the said pur-
suer the sum of £170 sterling, contained in a bill dated
the 27th day of March 1824, drawn by the said John Mur-
ray, defender, and accepted by James Dickson, butcher in
Dunse ;

It being also admitted, that to account of both, or one or
other of the said bills, there was paid to the pursuer the
following sums, viz. on the 3d day of July 1824 the sum of
£150 sterling, on the 17th day of the said month the sum
of £100 sterling, on the 7th day of August 1824 the sum
of £49, 0s. 8d. sterling, and on the 21st day of August
1824 the sum of £70 sterling,

‘Whether, on the said 3d day of July 1834, there was paid
to the pursuer, to account of the said bill and promissory
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note, the sum of £250 sterling, being £100, along with
and in addition to the aforesaid sum of £150 sterling ¢

No. XIX.
Strathearn v. Butter,~6th Juns 1833.
It being admitted, that on the day of the

pursuer indorsed to the defender a bill of exchange for the
sum of £96, 18s. dated 9th July 1817, drawn by William
Baxter, and accepted by James Anderson, at Cleaves, Wil-
liam Anderson, at Burnside, and Charles Liston, sometime
at Kinloch ;

It being found by an Interlocutor of the Lord Ordinary,
dated the 9th day of March 1832, now final, that the defen-
der agreed to acoept cf a composition on the sum contained
in the said bill from the said William Baxter and the said
James Anderson, by which they were discharged, and the
recourse of the pursuer against the said William Baxter
and James Anderson as prior obligants on the said bill,
was discharged ;

It being also admitted, that by virtue of letters of horning,
raised on the said bill, the defender poinded the goods of
the pursuer, and sold them for the sum of £40:4:2,

‘Whether, in consequence of the pursuer being deprived of
his recourse as aforesaid against the said prior obligants
in the said bill, the defender is indebted and resting
owing to the pursuer in the said sum of £40:4:2, or
any part thereof, with interest thereon ¢

Or,

Whether the pursuer consented or agreed to the defender’s
acceptance of the said composition, whereby the prior
obligants were discharged as aforesaid, or afterwards
acquiesced in the same?
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XX.

Smith v. North of Scotland Banking Company,—
12tk November 1839,

It being admitted, that the defender is Manager of the
North of Scotland Banking Company, and that, on or about
the 21st day of August 1837, the pursuer discounted at the
office of the said Bank at Peterhead, the bill of exchange
for £300 dated 21st August 1837, No. 4 of process, payable
on the 11th and 14th November 1837, and that the bill was
protested on the said 14th day of November 1837 ;

Whether, on"or about the said 14th day of November 1837,
the defender wrongfully protested the said bill, or wrong-
fully caused the same to be protested for non-payment, to
the loss, injury, and damage of the pursuer ¢

Whether, after the said bill was protested for non-payment
as aforesaid, the defender wrongfully failed to intimate to
the pursuer the dishonour of the same, to the loss, injury,
and damage of the pursuer?



PART VIIL

LANDLORD AND TENANT,

QUESTIONS RELATING TO THE CONSTITCTION OF THE CON-
TRACT OF LEASE—IDENTITY, BOUNDARIES, AND EXTENT
OF SUBJECT OF LEASE—FRAUD, ERROR, AND MISREPRE-
SENTATION IN THE CONCOCTION OF A LEASE—MISLABOUR-
ING OR MISMANAGEMENT BY THE TENANT—MELIORATION
AND REPAIRS—THE OBLIGATIONS OR WARRANDICE OF
THE LANDLORD—FAILURE TO GIVE OR TO TAKE POS-
SESSION OF SUBJECT OF LEASE—NUGISANCE OR IMPRO-
PER USE OF BUBJECT LET—INVERSION OF POSSESSION—
WRONGOUS USE BY THE LANDLORD OF SEQUESTRATION
AND OTHER DILIGENCE—AND, LANDLORD'S RIGHT OF
HYPOTHEC.

Constitution of the Contract of Lease.—Although a lease—
being generally matter of special written contract—cannot
often present a proper Jury question in regard to its consti-
tution, yet there are instances and occasions, when such a
mode of investigation may be both competent and advisable.
Where, for example, the contract is only for a year—writ-
ing being unnecessary—a dispute may, and does frequently
arise, as to its true nature and terms, which, like any other
contested matter of fact depending on parole testimony, can
be most suitably determined by a Jury.

Although nene of the subjoined examples are precisely in
point, the manner in which an issue for ascertaining the
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nature and terms of a bargain or contract of lease, ought
to be framed, can be readily collected from several of them.

Operation of rei interventus upon a verbal or informal
lease.—The principle of rei interventus, as bearing on the con-
tract of lease, is obviously one which must frequently give
rise to & trial by Jury.

‘Whether there has been any rei inferventus, or whether the
acts and conduct of a party are sufficient to support such a
principle, is a question which may depend upon a great variety
of facts and circumstances—such as possession having been
taken, rents paid, entries made in books, or any other act
indicative of the real object and understanding of the con-
tracting parties. The case of Cairns, 18th June 1833, 11.
S. 737—involving the question, whether the possession of &
tenant was referable to certain informal writings—although
determined by the Court on the facts and circumstances, as
admitted by the parties, or proved by their productions, is
plainly one of a Jury complexion, and would probably, in
more recent years, have been so dealt with.

Identity, Boundaries, and Extent of subject of Leass.—
Notwithstanding that a contract of lease has been reduced
to writing, and is in all respects regular and formal, a dis-
pute may—in consequence of the generality of the descrip-
tion—arise in regard to the precise boundaries or extent of
the subjects let, or even in regard to the identity alto-
gether. For example, where the subject of the contract is
referred to, simply as that which had been previously pos-
sessed by another person, the identity, boundaries, and ex-
tent of such previous possession, may all be made such mat-
ter of controversy, as can only be settled after investigation
and proof.

For the leading principles which bear on questions of
this description, and which may be brought—in some degree
at least—under discussion in the preparation of the Issues,
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as matter of law and relevancy, reference is made to the re-
cent case of Hardie, 12th November 1842, 5§ D.64. In
this case a farm, which in the lease was said to contain cer-
tain fields specified by name, and to extend to a certain
measurement “ or thereby,” waslet to a tenant, as it should
be delivered to him at his entry, and the measurement was
declared not to be warranted, the lands being let in slump :
The tenant having possessed the lands as delivered to him
for several years without objection, it was held that he
was not entitled to claim, in addition, as part of the sub-
jects let, a small enclosure at the end of one of the fields,
which he alleged to be necessary to complete the measure-
ment of the whole farm, and also the measurement of that
field, as laid down in the plan referred to in the advertise-
ment of the farm, and furnished to him before he took the
farm.

Fraud, Error and Misrepresentation in the concoction of a
Leass—A false or fraudulent representation of the extent of
a subject let, will, if considerable, have the effect of nullify-
ing the contract ; but if inconsiderable, it will not. Hence
questions of fact for a Jury.

In Balmer, 11th March 1830, 8. S. 715, and 10. S. App.
No. 1, there was a very full discussion of the legal principles
which regulate questions of this description. The case hav-
ing been appealed, was ultimately referred, on & recommend-
ation from the Woolsack. But an opinion was expressed
that the Issues, which had been sent to trial in the Court
of Session were incorrectly framed, inasmuch as the ques-
tions of falsehood and fraud ought to have been put sepa-
rately. The reason of this is obvious. Whenever there is
fraud, however slight, in a material part of an agreement, it
cannot stand. But a mis-statement merely, is quite a dif-
ferent matter, and will not nullify a contract, unless it be of
a material description, or, in technical phraseology, amount
to an error in essentialibus.
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In the recent case of Oliver, 1st February 1840, 2. D.
514, the Note of Lord Cuninghame as Ordinary in the case, is
particularly valuable for the exposition of authorities it con-
tains. The decision was to the effect, that a tenant in the
last year of a lease of nine years duration of a sheep farm,
(which was described as possessed by the preceding tenant,
without any specification of quantity of acres, and for which
a slump rent was payable,) who, during its currency, de-
olined to give it up, although frequently in arrear of rent,
of which he was occasionally relieved, was not entitled to
have it reduced, on the allegation that in the advertise-
ment it was represented as containing 6000 acres, whereas
it contained only 4000, and to insist for count, reckon-
ing and damages—there being no charge of fraudulent mis-
representation.

Mislabouring, or Mismanagement by the Tenant.— The
mode of management or cultivation incumbent on a tenant,
and the manner in which he is bound to exercise his posses-
sion, depend of course on the nature and terms of the con-
tract betwixt him and the landlord. These matters may be
made the subject of special written stipulation, or they may
be left to the ordinary rules of law.

‘Where there is a special written contract, it must speak
for itself, and its interpretation or construction is for the
consideration of the Court.

In the absence of any special contract, the right of parties
fall to be determined agreeably to the rules of common law,
—the principles of which are likewise applied by the Court,
according to the circumstances of each case, and the usage
or practice of the district.

In all cases where the question is—not what is incum-
bent on the tenant, but—whether he has duly implemented
his obligations, it may, as depending on contested facts, be
indispensable to send the parties to a Jury.

In the case of the Marguis of Tweeddals, 18th Septem-
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ber 1821, 2 M. 563, it was matter of issue before & Jury—
Whether, or how far, a tenant had mislaboured his farm, in
violation of the rules of good husbandry as these were
understood and established by the ordimary usage of the
district? And in the case of Hamilton, 26th December
1825,4 M. 8, it was tried by a Jury—Whether a tenant
had mislaboured his farm, in violation of the express written
conditions of his lease !

Nos. I. I1. 11I1. and IV. of the subjoined examples are
illustrations of cases falling under this head.

Meliorations and Repairs.— Whether the landlord or
tenant is bound to be at the expense of meliorations or
repairs, or has a claim—the one against the other—for
such expenses, or for damages, will generally be matter of
law and construction, for the Court to determine on a consi-
deration of the nature and terms of the contract of parties.
But the extent of the meliorations or repairs, and the
amount of the expenses or damages, or other reparation,
are proper questions of fact for a Jury.

The case of Bell, 26th February 1822, 1 S. 353, is a
striking example of the inexpediency of resorting to any
other mode of adjustment. There,—in a question as to the
amount of damages due by a tenant to his landlord for non-
implement of his lease,—the reporters to whom the case
had been remitted, differed in opinion ; and a new report
having been ordered, but rendered impracticable by lapse of
time ; the Court resorted to the very unsatisfactory and
anomalous expedient of decerning for an average of the
damages as formerly reported.

The tenant may, by his acts and conduct, have so barred
himself from maintaining an action for meliorations against
the landlord, as to preclude even a trial of his claim. Jenkin,
10th March 1825, 3 S. 639.

Nos. IX. and X. of the subjoined examples are Issues
applicable to questions of meliorations.
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Claims arising on the obligations or warrandics of the land-
lord.—As the landlord is always—(except in the unusual case
of there being a special stipulation to the contrary)—under
an express or implied obligation to warrant the right to the
tenant, and to protect him in the possession, Jury questions
—generally arising in the shape of claims of damages—
have frequently occurred, founded on this obligation ; and
the Court has determined various questions of relevancy,
bearing on the subject, which arose, or might have arisen,
in the preparation of Issues.

In Munro v. MacKenzie, 18th December 1823, 2 S. 593,
the principle was recognised and given effect to—that where
a particular mode of settling disputes has been made the
subject of special contract and agreement between landlord
and tenant, they cannot insist on these disputes being sent
to a Jury. The tenant may also be barred altogether from
claiming damages from his landlord for operations by the
latter, alleged to have been injurious to him, but of which
he did not complain at the time. Clugston, 15th May 1823 ;
2. S.308. A bar, however, of this description, founded as
it is on the principle of acquiescence or homologation, is ob-
viously one, which can seldom be given effect to before trial,
and will generally—as depending on a variety of facts and
circumstances—be the subject of & separate or counter issue
for the defender, rather than of preliminary discussion be-
fore the Court.

The Court are averse to interpose between the parties and
a Jury, by taking up and deciding questions of law and re-
levancy, previous to the trial, provided there are otherwise
sufficient matter of averment in point of disputed fact on
record. Devon Iron Company, 20th December 1839 ; 2. D.
268. The Issues in this case—which involved a claim of
damages by tenants against their landlord for devastation
by fire of the subjects of the lease—are peculiarly compli-
cated. It may be questioned, whether a general Issue of
resting owing would not have been better suited than those
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which were adopted, for trying the case,—leaving it for the
presiding Judge to direct the Jury as to the various points
requiring their attention as these might appear in evidence,
and if necessary, to require them to return a special verdict.

As illustrations of cases, where claims of damages founded
on the warrandice of the landlord, eitherexpressed or implied,
have actually occurred, and of corresponding Issues which
were sent to and tried by a Jury, reference may be made to—
Roberts, 7th December 1825, 1 M. 3, where the claim was
- founded on the allegation of the tenant that he had been for a
certain time deprived of the subject let. Dalziel,2d February
1826, 4 M. 18; and Innes, 12th January 1828, 4 M.
434, where the tenant was deprived of his farm in oonse-
quence of want of power in his landlord to grant a lease ;
and Watson, 15th March 1839, M‘F.’s J. T. R. 213 ; and
11th July 1839, 1 D. 1254; where a verdict was returned
for the tenants, as pursuers of an action of damages against
their landlord for non-implement of the conditions of the
lease.

In the case of Weston & Sons, 26th December 1838,
M<F.s J. R. 191, the Issue tried, related to a claim of
damages by third parties against both the landlord and the
tenant of an upper floor of a house for damage done by an
overflow of water into the floor below. A new trial was
afterwards granted on the discussion of a Bill of Exceptions
to the law stated to the Jury, in regard to the liability of
a landlord for his tenant, 10th July 1839, 1 D. 1218; and
on this point some observations are afterwards made.*

Failure to give, or to take possession of subject of Leass.—
The landlord may be in fault for not duly giving possession,
or the tenant may be in fault for not duly taking possession
of the subject let. A claim of damages may thus arise to
either party, requiring the interposition of a Jury.

In the case of Dickson, 7th September 1828, 6 S. 504,

® Infra, p. 228.
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damages were awarded to a landlord against his tenant for
failure on the part of the latter to enter into possession.
And in the case of Smith, 16th June 1831, 9 S.751, and
18th June 1832, 10 S. 829-807, damages were awarded
to a tenant against his landlord, in respect of failure on the
part of the latter duly to give possession.

Nos. V. V1. VII. and VIII of the subjoined Issues are
examples of cases where the ground of action was failure on
the part of the Jandlord duly to give, or failure on the part
of the tenant duly to take possession.

Questions of Nuisance or improper use of subjects let.—The
general principles which require attention in the framing of
Issues for the trying of questions of nuisance, will be after-
wards adverted to under a separate part or division of this
Work.* Besides, such questions generally ocour—not be-
tween the landlord and the tenant—but between them, one
or both, and third parties. )

There can be no doubt, however, of the landlord’s right
and title to prevent his tenant making such use of the sub-
ject let as amounts to a nuisance, in the same way as he
would be entitled to prevent an inversion of the possession.
Accordingly, on this principle, a landlord, who had let his
coal with exclusive privileges to a tenant, was entitled to
prohibit charring coal, in respect there was no permission to
that effect in the lease, Heriot, 31st January 1804, F. C.
and Mor. 15,251. And in the later case of Mowbray, 13th
June 1833, 11 S. 714, a complaint by a landlord against his
tenant for using a sink-pipe in the kitchen as a soil-pipe,
and thereby creating a nuisance, was dismissed—not for
want of title, right, or interest on the part of the pursuer—
but in respect there was no proof of the sink-pipe being em-
ployed in an unusual or improper manner, and that the
nuisance arose from a defective construction of the pipes
and gutter attached to the house. This case exhibits many
of the features of a proper Jury question, although having

® See ‘Nuisance” infra.
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originated in the Inferior Court, the requisite proof was
taken on commission.

The still more recent case of JoAnstos, 17th July 1841, 3
D. 1263, is an instance of a complaint, as for a nuisance, by a
tenant against his landlord, founded on the allegation that the
latter, by the use of a steam engine, boiler, and machinery in
the lower floor of a house, had caused, and was causing injury
and discomfort to the former in the upper floor. It is true that
in this case, it was remitted to inspectors of skill to re-
port on the state of matters, but that remit was made
before answer, and with reference to the more immediate
and interim question of interdict. This would not neces-
sarily preclude a trial of the main question by a Jury, espe-
oially with a view to the assessment of damages, supposing
a claim for damages or reparation had been insisted in.

In the case of Collins, 14th and 18th April 1837, 15 S.
8985, where premises situated on a stream were let on a lease,
in which it was declared that they were to be used * for pur-
poses of bleaching, dying, or printing, and any other opera-
tions connected with bleaching, dying, or printing ;" it was
held that if the tenant established a dye-work, which created
& nuisance, to the injury of the proprietors or tenants of
inferior properties, the landlord was not necessarily liable
in the damage occasioned by his tenant, but that he was
liable for such damages only as were the inevitable conse-
quence of his manner of letting the subjects. This is an
important precedent in actions of damages for a nuisance
by third parties against both the landlord and the ten-
ant of a subject; for, in such cases a question of rele-
vancy may arise in framing the Issues, touching the liabi-
lity in law of the landlord even assuming the liability of
the tenant. In Collins'’ case the pursuers would appear to
have so laid their case on record as entitled them to an
Issue against the tenant, and also to a second Issue, to
the effect— Whether the operations complained of, as car-
ried on by the tenants, “ were in whole or in part wrong-
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fully authorised by the defenders, James Hamilton or his
predecessor, and Archibald Arthur, or either of them” —
these latter parties standing in the position of landlords.
In reference to this Issue, Lord Cockburn who presided at
the trial, charged the Jury in point of law thus :—* If you
are of opinion under the first Issue that no wrong has been
done, you must of necessity find for the defenders here. If,
on the other hand, you think damage has been proven, then
you are called on to consider this second Issue. In so far
as the pursuer rests his case upon this, viz—that in law the
mere granting of the lease, or of the sub-lease, makes the
granters liable respectively for the damage occasioned by
the sub-tenant, I lay it down to you that no such liability is
implied in these acts. If, in addition to granting the lease
and sub-lease, you shall be satisfied either that the pollution
of the stream down at Dalmuir was intended by Mr. Hamil-
ton or Mr. Arthur, or that it was the necessary consequence
of their letting or sub-letting, they are responsible. But if
you are not satisfied that the pollution was intended, or that
it was the necessary consequence of what they did, so that
nothing can be charged against them except the mere grant-
ing of the tack or sub-tack, then I repeat that in law, this
act does not make them liable.”

A similar charge in point of law was, about the sametime,
given by Lord Jeffrey in the case of Dun v. Hamilton, 11th
March 1837, 15 S. 853 ; or (as appealed) Hamilton v. Dun,
30th July 1838, 2 S. & M‘L. 356, where the general prin-
ciple was very anxiously discussed.

The result would appear to be, that the law was laid
down too broadly in favour of the landlord by Lords Jeffrey
and Cockburn, and that it is enough to subject him, as well
as the tenant, that the nuisance might have occurred in
the ordinary bona fide exercise of the powers of the lease,
although it should not be a  necessary consequence.’
The Lord Chancellor remarked—* If the operations con-
nected with bleaching, dying or printing, would in the ordin-
ary course of business have created a nuisance, is the landlord
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to be irresponsible because the tenant might by possibility
have avoided the nuisance, and yet have obtained a reason-
able profit, or have prevented the injury without much ex-
pence. There is no such distinction in the doctrine laid
down in the King v. Moore, in 2 Barnwell and Adolphus, p.
184, or the King v. Pedley, in 3 Neville and Manning, and
no author in Scotland is cited to support the rule, as laid
down by the learned Judge.”

The legal principles, bearing on the liability of the land-
lord for his tenant, in questions with third parties, were
more recently very fully discussed in the case of Weston
and Sons, 10th July 1839, 1 D. 1218. In that case—
which involved a claim of damage by the owners of a street
floor against both the landlord and tenant of an upper
floor in respect of an overflow of water into the former,
from a water-closet in the latter—Lord Meadowbank, who
presided at the trial (26th December 1838 ; M‘F.’s J. R.
191), charged the Jury in point of law to the effect, that
a landlord, as he had a right to choose his tenant, was
responsible for such damage as that in question, though
arising solely from the act of the tenant. His Lordsnip
said, “I lay it down as law, that if any thing has been done,
whereby damage has been created to the possessor of the
inferior tenement through the fault or negligence of the ten-
ant of the upper, it must be held that it was done by him
acting for behoof of the proprietors of the latter, under im-
plied authority from them ; in fact he was placed there as
their representative, and it must be held that the act was
done for their behoof.” To this law an exception was
taken by the landlord, and, as already mentioned,* was
sustained, and a new trial granted. In disposing of the bill
of exceptions, the true legal principle was thus enunci-
ated by the Lord Justice-Clerk, Boyle—* In the pre-
gent case every thing should have gone to the Jury; and
as to the law applicable to the Issues, I should perhaps
have put the case thus—‘ that if the Jury were satis-

& Swpra, p. 224. -
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fied, on the evidence, that the landlord had been guilty
of any faunlt or negligence, either by himself or any one
employed by him, fromm which the damage arose, he was
liable ; or if they were satisfied that the water-closet in

.question, when let with the house to Mr. Pettit was so con-

structed as necessarily, or in strong probability from its ords-
sary use, to lead to the damage sustained, the landlord would
also be liable ; but if the water-closet was constructed in the
usual way, and not in its construction such as to lead to
what occasioned the damage, except from the negligence,
ignorance or mischievous conduct of those who used it, then
the landlord of this tenement could not be held responsible
for what happened.”

With regard to the terms and structure of the first issue
—which put it to the Jury to say, * Whether by the fault
or negligence of the said Incorporation (the landlords) or of
another, or those acting under their authority and for their
behoof,” the water-closet overflowed and occasioned the
damage—the Lord Justice-Clerk also remarked, that ¢ the
question it contains, would not have been a proper ques-
tion to put, if the law, which has been laid down, (by Lord
Meadowbank), had been the law of the case. The pursuer
had to prove damage done by the incorporation themselves,
or of others acting for their behoof ; and with reference to
this, it is said that the landlord of such a tenement as the
present is responsible for any damage arising from the act of
his tenant, who is to be taken as * acting for his behoof,”
the party suffering the injury not being bound to look to the
tenant. I cannot discover legal principle to authorise me
in concurring in the law so laid down.”

Inversion of possession.—As a tenant is not entitled to in-
vert the state of possession, or, in other words, to use the
subject of his lease in a way inconsistent with the special
nature and dona fids construction of the contract and under-
standing of parties, the Jury questions may arise— W hether
there has been de facto any inversion ; and, if there has been:
an inversion,—What reparation or redress is the landlord
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entitled to! The case of Ford, 20th May 1808 ; Mor. voce
Tack, App. No. 17, is a good illustration of the Jury nature
of questions of this description, although having occurred
before the institution of Jury trial in this country, it was de-
termined by the Court on such materials as were presented
by the parties.

Where, in answer to a complaint by the landlord, of an
inversion or improper use of the subjects of lease, the tenant
pleads acquiescence, as in the case of Skene, 2d March 1822,
1 8. 369, two Issues arise for trial-——one in which the land-
lord stands as pursuer—to ascertain whether or not there
has been any inversion or improper use of the subject ? and
another—in which, as the Counter Issue, the tenant stands
as pursuer, to determine whether the landlord has, by acqui-
escence in the new or inverted state of possession barred
himself from challenging it !

Wrongous use of sequestration and other diligence by the
landlord.—The general principles which require attention
in the framing of Issues in actions of damages by a tenant
against his landlord, for the wrongous use of sequestration
and other diligence, were formerly adverted to.*

Nos. XVIII. XIX. and XX. of the subjoined Issues are
additional examples of cases of this class; and there are
some farther precedents which may be noted. Thus:—

It was found that damages were due to a tenant by his
landlord, in consequence of the latter having arrested farm
stock for rent, after an offer of payment to a factor. Came-
ron, 14th March 1820, 2 M. 232.

The case of Davidson, 13th March 1826, 4 M. 40, was
an action of damages by a tenant, who had been ejected
from his farm, against his landlord, for illegally detaining
ocertain effects belonging to the pursuer. And in the case
of Urqukart, 28th May 1824, 3 S. 84, the Court sustained
as relevant an action of damages at the instance of a tenant
against his landlord, founded on an illegal ejectment. In
an action of damages by a tenant against his landlord, for

® Part V1. supra p. 174, et seq.
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an illegal sequestration of his effects, which had been re-
called, but the process remained in dependence as to ex-
pences, the Court repelled a preliminary defence of Zs alibs,
the pursuer having consented that an advocation ob contin-
gentiam should be brought by the defender. Aitchison, 19th
February 1830, 8 S. 562.

Where a tenant claimed damages because a sequestra-
tion of his effects had been executed for the current rent
on the 18th of May, whereas it did not become due till
the 26th, the defence, that the sequestration was justifiable
in respect the tenant was carrying off his effects, and the
rent was legally due at Whitsunday (the 15th), but pay-
ment postponed till the 26th, was sustained, and the action
dismissed. M*Intyre, as affirmed in the House of Lords,
8th July 1831, 9 S. App. 7, No. 24, Note.*

In Horn, 5th February 1830, 8 S. 454, it was held to be
incompetent for a landlord to sequestrate the crop of ome
year for the rent of a previous crop and year ; and a remit
was made to the Jury Court to ascertain whether damages
were due to the tenant in respect of a sale under such &
sequestration.

An application by a landlord against a tenant under a nine-
teen years® lease, which had fifteen years still to run, to have
the tenant imprisoned as in meditations fuge, till he found
caution de judicio sisti to the amount of the future rents of
the lease, the terms of the payment being first come and by-
gone, and the warrant following thereon, were found to be
competent and legal. M‘Gill, 9th March 1838, 16 S. 934,

In Bisset, 27th July 1842, 5 W. 5, it was ruled that the
applying for and obtaining an illegal warrant of ejectment may
in certain circumstances form a relevant ground of damage,
though the warrant may not have been executed ; and a
landlord was also found liable in damages for illegally un-
roofing his tenant’s dwelling-house.

Questions toxching the landlord’s right of hypothec.—Qases
of this nature may so depend on circumstances as to require
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the interposition of a Jury. No. XXI of the subjoined Issues
is an example in point. -

The case in which these Issues were framed for trial
was evidently one of a sale of the subject of the hypothec,
privately, and not in open market. But a sale, even in open
market, if made not in bulk, but merely by sample, will not
protect the purchaser in a competition with the landlord’s
right of hypothec. Earl of Dalhousie, 27th February 1828,
6 S. 626. Affd. 7th December 1830, 4 W. & S. 420. Nor
will a sale of cattle in a public market, two days before the
term, stand good against the landlord’s right of hypothee,
if the purchaser is made aware, before carrying them off,
that the rent has not been paid. Cooper, 18th December
1823, 2 S. 598.

These precedents will at once serve to illustrate the nature
of the contested facts, which may, in cases of this class, re-
quire to be sent to a Jury for trial, and to suggest the points
of relevancy and law, which may require attention in the pre-
paration of the Issues.

Admissions prefized to the Issue.—It will be observed from
the examples which follow, that the admissions prefixed to
the Issues in actions between landlord and tenant, generally
refer to the relative position of parties, the title of the pur-
suers, and the subject matter of the dispute. In the absence
of admissions on these points, they—or at least the matter
of title—would require to be put in Issue.

Counter Issue.—It will be noticed also, that a Counter
Issue is necessary on the part of a defender, who urges a plea
founded on homologation, which necessarily proceeds on the
assumption of the truth of the pursuer’s case considered by
itself, and his being entitled toa verdict, were it not for the
intervention of a separate principle. When the defender
pleads a discharge or abandonment of the pursuer’s claims,
the corresponding Counter Issue falls to be given to him.
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EXAMPLES.
No. L.
Johnston v. Little,—12th February 1825.

It being admitted, that William Little, defender, pos-
sessed the farm of Seafield, extending to about acres,
the property of Simon Halliday of Whinnyrigg, for the
period of fourteen years from and after the term of Candle-
mas and Whiteunday 1810, under articles of roup, being
No. 21 of process, dated the 17th day of February 1810,

It being also admitted, that on the 14th February 1818,
the defender assigned to William Johnston, pursuer, pos-
session of the said farm, fromn and after the term of Whit-
sunday 1818,

Whether it was agreed betwixt the said pursuer and the
said defender, that the defender should be bound to crop
and manage the said farm from the said 14th day of
February 1818 to the term of Whitsunday 1818, accord-
ing to the rules of good husbandry, or according to the
rules laid down in the said articles of roup entered into
between the said William Little and the said Simon
Halliday ?

Whether the defender did violate the obligation so under-
taken to the pursuer to crop and manage the farm as
aforesaid, to the loes, injury, and damage of the said
pursuer ?

Or,

‘Whether the pursuer, on or subsequent to the said 14th day
of February 1818, agreed to, or homologated the course
of cropping or management of the said farm, followed by
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the defender from the said 14th day of February 1818 to
Whitsunday 1818 ¢

No. II.
Home v. Calder,—20tA February 1827.

It being admitted, that the pursuer is proprietor of the
estate of Linhouse, including the farm of Skivo and West
Park of Balquin, and has been so from the 30th day of
June 1801; and that the defender and his predecessors
possessed the said farm and park from Martinmas 1774 to
Martinmas 1824, by virtue of a lease dated the 16th and
17th days of November 1774, and a missive letter dated the
16th day of August 1793, and from Martinmas 1824 to
Martinmas 1825, by tacit relocation,

Whether the defender did, during the years 1822, 1823,
1824, and 1825, or any of them, cultivate the said farm
or field in violation of the rules of good husbandry as
practised in the neighbourhood, to the loss, injury, and
damage of the pursuer !

Whether, in violation of the conditions of the said tack and
missive, the defender failed to keep the houses on the said
farm in good repair, and to leave the same in good habi-
table and tenantable condition at the end of the said
lease, to the loss, injury, and damage of the pursuer ?

‘Whether, in violation of the conditions of the said lease and
missive, the defender failed to leave, at the end of the
lease, the said Balquin Park in grass, sown with good
clover and rye grass seed, to have the ground well pre-
pared for the said seeds, to the loss, injury, and damage
of the pursuer?
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Whether, in violation of the conditions of the said tack and
missive, the defenders failed to lay on the land of the said
farm, all the dung made upon the same during the last

year he possessed the same, to the loss, injury, and
damage of the pursuer ?

No. III.
Lyon, &c. v. Reid's Trustees,—18th December 1835.

It being also admitted, that by a lease for 500 years
granted by the late Sir James Montgomery to the deceased
Peter Lyon, druggist in Edinburgh, the pursuer, as heir of
the said Peter Lyon, has right to the said lease of the
garden called Comely Garden, situate near the Palace of
Holyroodhouse, and had so from the death of the said Peter
Lyon, in June 1826,

It being also admitted, that the defenders are trustees
appointed by the late John Reid, innkeeper in Glasgow,
and that the said John Reid by himself, or others, possessed
the said garden from the said year 1826 to October 1832,
by virtue of an assignation to the said lease,

Whether, during the said possession, the said John Reid
by himself, or another or others, wrongfully injured the
fruit trees and shrubs, or any of them, in the said garden,
to the loss, injury, and damage of the pursuer?

Whether, during the said possession, the said John Reid
by himself, or another or others, wrongfully failed to clear,
or keep in order, certain drains or common sewers pass-
ing through the said garden, to the injury and damage
of the pursuer?

Whether, during the said possession, the said John Reid by
himself, or another or others, wrongfully permitted cer-
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tain drains or common sewers to be formed or construot-
ed in or through the said garden, to the loss, injury, and
damage of the pursuer?

Damages laid at £600.

No. IV.
Hart v. Alszander,—1st July 1840.

It being admitted, that the defender became tenant of a
villa, the property of the pursuer, near Blackness, in the
county of Linlithgow, in terms of the letters, Nos. 3, 4, & 5,
of process, and continued to possess the same during the
years 1838 and 1839,

Whether, in Spring 1839, the defender, in violation of the
understanding and agreement of parties, wrongfully
ploughed up, or during the said year, wrongfully cropped
all or any part of the land attached to the said villa, or
wrongfully destroyed or injured all or any part of the
shrubs growing on the said lands, to the loss, injury, and
damage of the pursuer?

Damages laid at £250.

No. V.
Pratt v. Dundas,~25th June 1829.

It being admitted, that the defender, James Buice, was in
the year 1819, Commissioner in Orkney for Thomas, late
Lord Dundas, father of the defender, Lord Dundas, with
power to let the farms, the property of Lord Dundas,

Whether, on or about the 22d day of July 1819, the defend-
er, as Commissioner foresaid, agreed to let to the pursuer,
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for the period of seven years from Martinmas 1819, the
farm of Overbister, otherwise called Queensbrig and Cun-
ninghole in Overbister lands, the property of the late Lord
Dundas, and now of the defender, and the kelp shores
thereof ; and Whether the defender has failed to put the
pursuer in possession of the said farm and kelp shores, to
the loss, injury and damage of the pursuer !

Damages laid at £1500.

No. VI.
Monro v. Kenwnedy,—10th July 1840.

Whether, on or about the 16th day of April 1836, the
defender took in lease from the pursuer, the farms of
Arskeg, Crossmel, and Salachy, for nineteen years from
Whitsunday 1836, at the rent of £240 sterling a year;
and Whether the defender wrongfully failed to enter into
possession of the said farms, or any of them, and to pay
the rent of the same, to the loss, injury, and damage of
the pursuer ¢

Damages laid at £10,000.

No. VII.
Swanston v. Falconer,—10th February 1829.

It being admitted that the defender and Robert Barclay,
on the day of April 1826, were joint proprietors of
the White Horse Inn, situate in Canongate, Edinburgh, and
that by letter dated the day of April 1826, the pur-
suer made offer for a lease of the said Inn, at the rent of
£50 a year,
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Whether, at and prior to Whitsunday 1826, the defender,
for himself, and as having authority from the said Robert
Barclay, accepted of the offer in the said letter; and
Whether he failed to perform the conditions contained in
the same, to the loas, injury, and damage of the pursuer?

Damages laid at £574 17 6
and yearly during
thelease, . 100 0 0

No. VIIL
Chisholm v. Lambton,~—16th Juns 1837.

Whether, on or about the 8th day of April 1836, the
defender agreed to let to the pursuer the right of shoot-
ing over the lands of Colzium and Cairns, for the ensuing
year, in terms of the missive letter, No. 3 of process, and
wrongfully failed to implement the said agreement, to the
loss, injury, and damage of the pursuer ¢

Damages laid at £15.

No. IX.
Fraser v. Fraser,—13th Deocomber 1831.

It being found by the First Division of the Court of Ses-
sion, that the defender is liable to the pursuer in the value
of the meliorations on the farms of Kintylie, Well, and
others, Little Glendoe and others, and Drummond and
others, part of the entailed estate of Lovat, so far as due
under two leases and a contract of lease, dated 9th October
1802, being Nos. 6, 7, and 8, of process, and under two mis-
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sives for meliorations, dated respectively 30th November
1802, and 28th November 1803, being Nos. 9 and 10 of
process, granted by the late Honourable Archibald Fraser,
then proprietor of the said estate, to and in favour of the
late Alexander Fraser of Well; and it being admitted that
the endurance of the said leases, and contract of lease was
for nineteen years, .

Whether the said Charles Fraser, or his predecessors, as
tenants of the said farms, executed meliorations on the
same, or any of them; and Whether, under the said
leases, contract of lease, and missives, or any of them, the
defender is indebted and resting owing to the pursuer in
the sum of £1063 : 12 : 3 sterling, or any part thereof,
with interest thereon, from the 25th day of May 1821, as
the value of the said meliorations?

No. X.
Falconer v. Fraser,—29th Junes 1833.

It being admitted that the defender, Archibald Thomas
Frederick Fraser, is general disponee and representative of
the late Honourable Archibald Fraser of Lovat, who died in
December 1815, and has been succeeded by Thomas Alex-
ander Fraser, as heir of entail ; and that by the leage dated
6th June 1807, No.  of process, the said Honourable
Archibald Fraser let the farms of Englishtown and Kinley
to Murdo Dallas, for the period of 19 years from Whitsun-
day 1808 ;—It being also admitted, that under the stipula-
tions of the said lease, the said Murdo Dallas paid the out-
going tenant the sum of £236: 10s. sterling as the part of
the estimated value of the houses, biggings, dykes, and
enclosures on the said farms, to which the said outgoing
tenant had right,
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‘Whether, on or about Martinmas 1810, Alexander Ander-
son became tenant or sub-tenant of the said farms, or
either of them, with the consent of the said Honourable
Archibald Fraser, and the said Thomas Alexander Fraser,
or either of them, and paid to the said Murdo Dallas the
said sum of £236 : 10s. or any part thereof ?

Whether, on or about the 3d day of November 1820, the
pursuer became tenant or sub-tenant of the said farms, or
either of them, under the said lease, with the consent and
approbation of the said Thomas Alexander Fraser; and
Whether the pursuer paid to the said Alexander Ander-
son, outgoing tenant or sub-tenant, the said sum of
£236:10s. or any part thereof; and Whether the de-
fender, under the stipulation in the said lease, is indebted
or resting owing to the pursuer in the said sum, or any
part thereof, with interest thereon, as the said part of
the value of the said houses and biggings, dykes, and
enclosures!?

Whether the pursuer, or predecessors, tenants, or sub-tenants
of the said farms, or either of them, under the said lease,
executed meliorations on the said farms, or either of
them ; and Whether the defender, under the stipulations
of the said lease, is indebted and resting owing to the
pursuer in the sum of £354:19: 6, or any part thereof,
with interest thereon, as the-value of the said meliora-
tions ?

No. XI.
Dods v. Marguis of Tweeddale,—5th June 1824.
It being admitted that the pursuer, Dods, took in lease

from the Marquis of Tweeddale, defender, the farm of West-
hopes, and that by the articles of roup, the pursuer was
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bound to receive the houses and fences in the condition in
which the former tenant was bound to leave them, and that
the said houses and fences were not repaired by the defender
or the outgoing tenant, subsequent to the entry of the
pursuer,

Whether the said houses and fences were delivered to the
pursuer not in so good, habitable, tenantable, and fencible
condition as that in which the outgoing tenant was bound
to leave them !

Or,

Whether the pursuer agreed to receive the said houses and
fences in the condition in which they were delivered to the
pursuer at his entry to the said farm?.

No. XII.
Campbell v. Clephans,—10th March 1838.

It being admitted that the defender let to the pursuer
the farm of Ensay for 12 years, from Whitsunday 1835, and
agreed to deliver certain sheep to the pursuer, in terms of
the missives, Nos. 4 and 23 of process,

Whether the defender failed to put the pursuer in posses-
sion of the said farm, in terms of the said missives, or
either of them, until on or about the 10th day of July
1835, to the loss, injury, and damage of the pursuer !

‘Whether the defender failed to deliver to the pursuer all or
any of the said sheep, in terms of the said missives, or
either of them, to the loss, injury, and damage of the
pursuer !

17
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Whether the defender wrongfully failed to erect a house on
the said farm, in terms of the said missives, or either of
them, to the loss, injury, and damage of the pursuer!

Damages claimed under 1st Issue, £75

” ”» ” 2d’ ” 175
” ” ” 3d’ ” 30
£280
No. XIII
Rae v. Jack,—3d February 1838.

1. Whether, by a tack dated 23d June 1823, the pursuer
became tenant of part of the lands of Uddingstone, for
19 years, from Martinmas 1822 and Whitsunday 1823 ¢

2. Whether, on or about the . day of September 1835,
the defender wrongfully cut down, or wrongfully carried
off, or wrongfully deprived the pursuer of certain oats,
beans, and pease, or any of them, the property of the
pursuer, from all or any part of four acres of the lands of
the said farm, to the loss, injury, and damage of the pur-
suer ¢

3. Whether, on or about the said  day of September
1835, the defender wrongfully took and retained posses-
sion of all or any part of the said four acres of the said
farm, to the loss, injury, and damage of the pursuer t

Damages laid at £500.
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No. XIV.
Astchison v. Earl of Mansfisld,==22d January 1831,

1. Whether, by a tack dated the 12th and 19th days of
December 1828, the pursuer became tenant of certain
farms, the property of the defender ¢

2. Whether the defender, in violation of the conditions of
the said tack, wrongfully failed to put the houses and
fences on all or any of the said farms in good tenantable,

. habitable, and fencible condition, to the loss, injury, and
damage of the pursuer?

3. Whether, at the time the pursuer entered on the said
lease, it was agreed between the said parties that certain
straw then on the farm of Ardgilzean should be delivered
to the pursuer at its value, and whether the defender
wrongfully failed to deliver the said straw, to the loss, in-
jury, and damage of the pursuer ?

4. Whéther, at the time last aforesaid, it was agreed between
the said parties that certain dung on the said farm should
be delivered to the pursuer at half its value, and whether
the defender wrongfully failed to deliver the said dung at
the said value, to the loss, injury, and damage of the
pursuer ?

Damages laid at £1,500.
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No. XV.
Watsons v. Kidston & Co.—1st December 1838.

It being admitted that on the 25th and 3lst days of
August 1835, the pursuer and defenders entered into the
tack, or contract of lease, No. 4 of process,

Whether, in violation of the stipulations and conditions of
the said tack, the defenders wrongfully refused or failed
to erect the buildings, with the necessary accommodation
stipulated for in the said tack, to the loes, injury, and

damage of the pursuer?

Damages laid at £650.

No. XVI.
Scott v. Tait & Russell,—1st March 1826,

It being admitted that the defender, Orawfurd Tait, let

in lease to the pursuer the farm of Lower Sheardale for the
period of 19 years, from and after the term of Martinmas
1820;
. It being also admitted that the said defender became bound
to inclose, during the spring or summer 1820, with a suffi-
cient sea-dyke, the whole of the said farm upon the north
and upon the east sides, so as to prevent its being overflowed
by the river Devon, and to put in tooks, and otherwise to
defend the banks of the river, and to make the sea-dyke, all
at his own expense,

Whether the said Crawfurd Tait, in violation of the said
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obligation, failed to defend the bank of the said river, by
making a sufficient sea-dyke upon the said farm !—and
Whether, in consequence of the said failure on the part of
of the said defender, the said river did, on or about the
7th or 8th days of March 1825, overflow part of the said

farm, to the loes, injury, and damage of the pursuer !

Damages laid at £2,000.

No. XVIL

Kennody v. Duke of Queonsberry’s Enscutors,—25th May 1825.

It being admitted that Crawfurd Tait, Writer to the
Signet, Commissioner for the late Duke of Queensberry, by
lease dated the 17th and 25th July 1810, let to the pur-
suer the farms of Glenmanno, Welltrees, and part of Craig-
buie, lying in the parish of Penpont, and county of Dum-
fries, and the farms of Craigburra and Chappel, lying in the
parieh of Tynron, and sheriffdom aforesaid, for a period of
19 years, from Whitsunday 1810, as to the houses and
grass, and the separation of crop 1810 from the ground, as
to the arable land ;

It being also admitted, that by decree of Lord Cringletie,
dated 8th December 1821, now final, the said lease was
reduced and set aside,

‘What loss and damage has the pursuer suffered by, and in
consequence of the said lease having been reduced and
set aside as aforesaid ¢

(Schedule of Damages claimed.)
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No. XVIIL

Granger v. Duke of Buccleugh,—20th January 1838.

It being admitted that, previous to Whitsunday 1832,
the pursuer was tenant of the farm of Morton Mains, the
property of the defender, and that at the said date he
obtained a new lease of the whole or a part of the said farm,
for the period of 19 years, at the rent of £310 per annum ;

It being also admitted, that before granting the new
lease, the defender obtained caution that the arrears due
under the former lease should be paid within five or six
years from the 4th day of April 1832,

1. Whether the defender, on or about the 2d day of May
1835, wrongfully sequestrated all, or any part of the crop
and stook on the said farm, in security of the rent due at
Martinmas 1834 and Whitsunday 1835, and on or about
the 22d day of the month and year last aforesaid, wrong-
fully sold a part of the said crop and stock for the sum of
£331, 7., or about that sum, in payment of the rent last
aforesaid, to the loss, injury, and damage of the pursuer?

2. Whether, during the year 1832, the defender shut up a
road leading from the said farm southwards, forming the
direct communication therefrom to Closeburn Lime-works
and Lockerby Market, to the loss, injury, and damage of
the pursuer !

3. Whether, during the years 1832, 1833, 1834, and 1835,
or any of these years, the defender opened or worked a
quarry on the said farm, occupying about a rood of
ground, for supplying stones to build a number of stead-
ings, and other erections, and led carriages to and from
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the said quarry through the said farm, to the loss, injury,
and damage of the pursuer ?

4. Whether, during the year 1832, the defender took off,
and disjoined from the said farm about 53 acres, let to
the pursuer as part of the same, to the loss, injury, and
damage of the pursuer ? .

Damages claimed under 1st Issue, £1,500.
—_ —~  — 24, 3d, and 4th, 600.

No. XIX,

Oampbell v. Moffat's Trustees,—8th Jume 1833.

It being admitted that James Campbell is assignee of
the Rev. James Russell, the original pursuer,

Whether, on or about the 30th June, and 22d and 26th
August 1828, the defenders, or any of them, wrongfully
sequestrated, inventoried, and advertised for sale, the
furniture, the property of the said James Russell, in the
house in Dirlington Wynd, Kirkcaldy, to the loss, injury,
and damage of the said James Russell ¢

(Schedule of Damages.)

No. XX.
Johnston v. Hall & Buist,—16th June 1841.
. It being admitted that the pursuer became tenant of the

farm of Redhaugh, the property of the defender, Sir John
Hall, for the period of 19 years, from Martinmas 1823,
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1. Whether, on or about the 7th July 1840, the defenders,
or either of them, wrongfully sequestrated, or caused to
be sequestrated, all or any of the crop, stock, and effects
on the said farm, as specified in the Summons, for pay-
ment of rent said to be due, and to become due by the
pursuer, to the loss, injury, and damage of the pursuer ¢

2. Whether, on or about the 22d day of July 1840, the
" defonders,. or either of them, wrongfully applied for, and
on or aboyt the 18th of August, obtained from the Sheriff
of Berwickshire the appointment of a Manager of the
property sequestrated as aforesaid, to the loss, injury, and
damage of the pursuer ¢

3. Whether, on or about the 20th, 21et, 22d, 24th, and 25th
days of August 1840, the defenders, or either of them, by
themselves, or by another, or by others, wrongfully took
possession of all or any part of the property sequestrated
as aforesaid, or wrongfully interfered or intermeddled
with the pursuer’s management of the said farm, or crop

and stock thereof, to the loss, injury, and damage of the
pursuer

Damages laid at £1,000.

No. XXI.

Ramsay v. Glen,—4th June 1829.

It being admitted that the pursuers are Commissioners
appointed by the Earl and Countess of Dalhousie for the
management of their property in Scotland, and that the
farm of Seggarsdean is the property of the said Earl and
Countess ;

It being also admitted that, by a lease dated the 30th
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day of November 1819, the late Robert Amos became
tenant of the said farm, for the period of 19 years, from
1819, and that, on the 26th day of September 1825, the
said Robert Amos died, and at the period of his death
was due to the said Earl and Countess, as rent for crop
1821, the sum of £250;

It being also admitted that the remt for crop 1825
amounted to £400, and that no part of the said £400 was
paid before the 28th day of October 1825, when the crop
and stock on the said farm were sold, under a sequestration
for payment of the said rent,

Whether, between the 25th day of September and the said
28th day of October 1825, the defender privately, and
not in public market, purchased about 30 bolls of wheat,
reaped from the said farm during the said year 18251
and, Whether the defender is indebted and resting-owing
to the pursuer, as Commissioner aforesaid, in any, or what
sum, as the price of the said wheat?

Note.—The claim is limited to £94, 15s. 9d.

XXIIL
Urguhart v. Camerons & MacRae,—3d March 1847.

It being admitted that the pursuer, Thomas Urquhart,
was and is proprietor of the estate of Kinbeachie, in Ross-
shire, and that Roderick MacRae was, in the years 1844 and
1845, tenant of the farm of Mains of Kinbeachie, part of
the pursuer’s said property, at the rent of £75 per annum,

1. Whether, on or about the 9th, 10th, or 11th days of
April 1845, or one or more of the days of that month,
the defenders, William Cameron, Murdoch Cameron, and
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Kenneth MacRae, or one or more of them, in concert with
the said Roderick MacRae, clandestinely and wrongfully
removed or secreted, or assisted in clandestinely removing
or secreting the stock, crop, and articles on the said farm,
specified in the Schedule hereto annexed, or any of them,
for the purpose of injuring or impairing the pursuer’s
right of hypothec ; and, Whether the defenders, or one or
more of them, are thereby liable to the pursuer in the sum

of £73, 17s., or any part thereof ?

2. Whether, on or about the 9th, 10th, or 11th of April
1845, or one or more of the days of that month, the said
William Cameron did wrongfully reeeive or intromit with
three heifers, a cow and calf, and & mare, or ocertain of
them, the property of the said Roderick MaocRae, and
wrongfully retain the same, to the effeet of injuring or
impairing the pursuer’s right of hypothec ! and, Whether
the said defender is liable to the pursuer in the sum of
£73 sterling, or any part thereof, as the value of said
articles, or of certain of them ?

3. Whether, on or about the 9th, 10th, or 11th of April
1845, or on one or more of the days of that month, the
said Murdoch Cameron did wrongfully receive or intromit
with the machinery of a thrashing-mill, a long cart, two
meal barrels, a cart-saddle, two cart-collars, two hens,
one brace and one stretcher, a black year-old bull, three
black cows, a grey mare, and a brown horse, or certain of
them, the property of the said Roderick MacRae, and
wrongously retain the same, to the effect of injuring or
impairing the pursuer’s right of hypotheo ! and, Whether
the said defender is liable to the pursuer in the sum of
£73, or any part thereof, as the value of said articles, or
of certain of them? :

4. Whether, on or about the 8th, 10th, or 11th of April
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1845, or one or more of the days of the said month, the
said Kenneth MacRae did wrongfully receive or intromit
with a grey mare, a coup-cart, two iron ploughs, a pair of
harrows, and three cart loads of potatoes, or certain of
them, the property of the said Roderick MacRae, and
wrongously retain the same, to the effect of injuring or
impairing the pursuer’s right of hypotheo ¢ and, Whether
the said defender is liable to the pursuer in the sum of
£73, or any part thereof, as the value of said articles, or
of certain of them ?

Scheduls,— Articles referred to in First Issue.

Nine head of black cattle—cows and heifers— and one bull,
five horses, three iron ploughs, two pair of harrows, two
coup carts, one wood eart, one roller, one fanners, one
bushel measure, harness for two pair and a half of horses, a
gig and harness, one riding saddle and bridle, a quantity of
dressed oats, amounting to quarters or there-
by, a quantity of potatoes, amounting to bolls
or thereby, a quantity of straw, and the machinery of a

thrashing-mill.

No. XXIII.
Mackintash v, Wishart,—8th Juns 1843,

It being admitted that the pursuer is proprietor of the
farm of Dalmagary, and that his predecessor in the said
property did, by & missive letter dated the 7th day of May
1831, let to the defender the said farm, and that the defen-
der entered into possession thereof at or about the terms
following, viz. Whitsunday 1831 as to the houses and pas-
ture, and Martinmas 1831 as to the arable land and natural

hay grass,
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Whether the defender agreed, in addition to the rent, to
deliver at Whitsunday yearly, the following customs, viz.
seven wedders, nine custom fowls, six faces of peats and
nine long loads, to the proprietor of the estates of Mack-
intosh, during the currency of the said lease *—and,
Whether the defender is indebted and resting-owing to
the pursuer the sum of £70, 13s. 9d. sterling, as the
value of the said customs since Whitsunday 1838 ?

No. XXIV.
’Ogiloy v. Devon Iron Co. and Others,—12th March 1848.

It being admitted that the defenders, the Devon Iron
Co., became tenants of all and whole the iron-stone and
iron-ore within the three-sixth parts of the town and lands
of Blairngone, then belonging to Mark Watt, Esq. of
Blairngone, under the tack No. 8 of process, and that the
pursuer is trustee of the said Mark Watt ;

It being also admitted that the defenders, the Devon
Iron Co., entered into possession and worked the minerals
under the foresaid lease, from the 10th July 1827 till the
term of Martinmas 1842,

Whether the operations by the defenders, in working the
iron-stone and iron-ore, sinking pits, making roads, or
otherwise, under the foresaid lease, occasioned surface
damage to the said lands of Blairngone ! and, Whether
the defenders are indebted and resting-owing to the pur-
suer, as trustee foresaid, in the sum of £500, or any part
thereof, as the damage caused by the said operation ?
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No. XXV.
Sutherland v. Macadams,—13th November 1845.

Whether, on or about the 5th day of September 1844, the de-
fenders applied for, and obtained sequestration of the goods
and effects, crop and stocking, situated on the premises at
Lochside, in the parish of Old Monkland, and shire of
Lanark, then occupied by the pursuer, as tenant of the
defenders ; and did thereafter, on or about the 27th Sep-
tember 1844, wrongfully apply for, and obtain from the
Sheriff-Substitute of the county of Lanark, warrants to
sell the said sequestrated orop, or part thereof; and did
thereafter, on or about the 9th October 1844, wrongfully
publish and proclaim the intended sale of the said seques-
trated crop, or part thereof, under the said warrant of
sale, by circulation of printed handbills, to the loss, injury,
and damage of the pursuer !

Damages laid at £100.

No. XXVI.
Bisset v. Whitson,—10th June 1842,

1. Whether the pursuer was tenant of a dwelling-house
and other premises at Countlaw, on the estate of Park-
hill, the property of the defender, from the term of
Martinmas 1839 to the term of Martinmas 1840¢ and,
Whether the defender, on or about the 26th day of May
1840, wrongfully applied for and obtained the warrant,
No. 23 of process, for ejecting the pursuer from the said
dwelling-house and premises !
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2. Whether the defender wrongfully removed, or caused to
be removed, the roof of the said dwelling-house, or other-
wise injured the same, and the other premises, to the
loss, injury, and damage of the pursuer !

Damages laid at £500.

No. XXVIIL
Feryior v. Combe,—6th July 1842,

It being admitted that the pursuer is proprietor of Sea-
field Baths, with the dwelling-house and other premises
connected therewith, and that the same were let to the
defender, as a public bath establishment, for the period of
one year, from July 1841, at the rent of £80 sterling,

Whether the defender, during the said period, wrongfully
discontinued the use of the same as a publio bath establish-
ment, to the loss and damage of the pursuer ?

Whether, in consequence of the ignorance, unskilfulness,
or negligence of the defender, or of those employed by
him, the machinery, apparatus, and erections of the said
baths, have been deteriorated, to the loss and damage of
the pursuer!?

Or,

Whether, in violation of the conditions of the said tack,
the pursuer failed to put and keep the said bath establish-
ment in good and sufficient condition and repair, to the
loss, injury, and damage of the defender?

Damages claimed by the pursuer, £1,000.
Damages claimed by the defender, £400.
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No. XXVIIIL

Wilson v. Wemyss and Erskine's Trustess,—
224 January 1848.

Whether the defender, Captain James Erskine Wemyss, is
proprietor of the lands called Muirton and the Dargs,
‘part of the estate of Lundin, in the parish of Largo, and
county of Fife, and the pursuer iz tenant thereof, under
missives of lease dated 10th May and 15th June 1837,

* for 19 years from and after the term of Martinmas 1837,
at the rent of £130, 14s. 10d. or thereby; and the said
parties were respectively proprietor and tenant of the
said lands in the year 1845 ; and,

Whether the growing crops on the said lands, in the year
1845, were injured by the game preserved wrongously in
excess thereon, by the said defender, to the loss and
damage of the said pursuer ?

Damages claimed, £80, 8s. 0d.

N.B.—For the discussion of the right of the tenant, on
which the above Issue is founded, see Wemyss and Others
v. Wilson,—December 2, 1847 ; and as to other similar ques-
tions between landlord and tenant, the case of Wemyss
v. Gulland, decided same day, and authorities referred to
in these two cases,



PART IX

INSURANCOE,

INCLUDING

CONSTITUTION OF THE CONTRACT OF INSURANCE—QUESTIONS AS
TO PAYMENT OF PREMIUMS—STRUCTURE OF GENERAL AND
COUNTER ISSUES—ISSUES IN OASES OF MARINE INSURANCE—
ISSUES IK CASES OF LIFE INSURANCE—ISSUES IN CASES OF
FIRE INSUBANCE—ISSUES IN ACTIONS OF REDUCTION AND
CONJOINED AOTIONS.

Constitution of the Contract of Insurance—As the contraot
of Insurance is invariably reduced into a written instrument
—the policy—questions of fact regarding its constitution
and terms can rarely arise for trial by a Jury. Such ques-
tions, however, do sometimes occur. In the case of Mills
v. Albton Fire and Life Insurancs Co., 4. Murr. 133; 5. Sh.
930; 6. Sh. 409; and 3. W. & Sh. 218, the question was,
Whether the Albion Company had agreed to insure a vessel
against fire while at ssa ? The fact, as proved before the
Jury, was, that they had, by their agent in Scotland, under-
taken to do so, although, when the policy was made out, it
contained a clause exempting the Company from loss while
the vessel was at sea. The policy, however, had not been
delivered or exhibited to the insured. The Lord Chancellor
held, that having agreed to effect a policy of a particular
desecription, the Company were answerable to the party for
the loss arising from their not having done so, and were
bound to settle with him * precisely as if the agreement had
been executed.”
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It may also be a question for a Jury, Whether an In-
surance-broker undertook to effect an insurance in certain
terms, and not having done so, is liable in damages. In
Gilbert v. Galloway, June 12, 1811, F. C. it was held that
an Insurance-broker was liable as the insurer if he under-
took to get a complete policy, and by delay or negligence
failed to do so; and in Seott & Gifford v. Miller & Kor,
5 Murr. 236, a broker was found liable as the insurer, who,
upon an order to effect an Insurance, with leave to call at a
port or ports in the Highlands, procured one, with leave to
call at Tobermory alone, the vessel having, in fact, called at
Inverary, and the insurers having been held discharged on
the ground of deviation. In the latter case, the Lord Chief
Commissioner, in reference to a defence that there had been
another subsequent deviation sufficient to have liberated the
underwriters, directed the Jury thus :—* The single ques-
tion is, Whether the non-recovery has been occasioned by
the non-performance of the agreement? The broker will be
relieved if the underwriter would have been relieved, and
this is to be decided on the order, not on the policy™—
5 Murr. 246. There was also in this case the Counter-
Issue, which may always be taken in such cases, Whether
the pursuer accepted of the policy in question as implement
of the agreement ?—See No. XI.

On the same principle, liability as insurers was inferred
against a trading Company who were part-owners of a
vessel with the master and neglected to re-insure the “ cap-
tain’s effects™ upon the master informing them, by letter,
of a change of voyage, and requesting them to insure to
cover any extra risk to * ship and goods,” Petrie’s Kzecutors
v. Astchison, Feb. 6,1841. In the case of Harding v. Carter,
Park on Insurance, p. 4,5, Lord Mansfield held the brokers
liable as actual insurers, because they had represented to
the master of a vessel that they had effected an Insurance
on his clothes and wages, when, in fact, they had only done
80 on the ship.

18
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Somewhat akin to the above is the question, Whether a
warehouseman promised to communicate the benefit of In-
surances to a party who deposited goods in his warehouse ?
—See No. XXXI.

Unless made matter of prefatory admission, the pursuer
must of course prove the insurance on which he founds, and
the Issue will generally commence with the initiatory ques-
tion, Whether the defender granted the policy of Insurance
founded on ? see No. X. If there is anything left ambignous
in the policy, the burden of proving that the agreement was
made as alleged, falls on the pursuer. Thus in Lister v. Scott,
December 22, 1809, F. C. where the name of the ship only
was inserted, and not that of the port or of the master,
and there were two ships of the name, the burden of prov-
ing that the one lost was stated to the underwriter as the
subject of Insurance, was laid on the pursuer. It has been
held in England that the claim under a policy will not be
avoided by a mistake in the name of the ship as * Leopard™
for “‘Leonard,” if the identity be proved,—the policy contain-
ing the words,  or by whatsoever other name or names the
same ship should be called,” Park 19 ; Le Mesurior v.
Vaughan, 6 East. 382.

Questions as to Payment of Premiums.—Few Issues of Fact
arise in regard to premiums of Insurance. The policy itself
generally proves payment of the premiums, but in cases of
Fire and Life Insurance the premiums after the first, must,
if denied, be proved to have been paid within the time and un-
der the conditions stipulated in the policy, as requisite to se-
cure its renewal or prevent forfeiture. In the case of Barker v.
North British Insurance Co. 9 Sh. 869, on appeal, Sh. Suppl.
61, and under remit, 12 Sh. 500, the Issue of Fact came to
be, whether a bill placed in the hands of the secretary of
the company before, but not falling due till after expiry of
the period stipulated in the policy, was received by him
as payment of the premium then due?! The House of
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Lords remitted to the Court of Session, infer alia, * to as-
oertain, by the examination of the Secretary,” if consistent
with the law and practice of Scotland, and from  other
legal evidence,” whether the bill was received by him as pay-
ment of the premium. The Judges of the First Division
remarking that, under the remit, it was open to them to
proceed either by hearing evidenoce i prasentia, or on com-
mission, or by obtaining the verdict of a Jury, held that
this was a proper question for a Jury, before whom the
Secretary might be examined, and approved of the Issue
No. XXII of the subjoined Examples, as calculated to try
the question. The question may sometimes go to the Jury,
Whether the premiums have been paid, or what is their
amount —S8ee No. XIII.

Structure of General axd Coumter-Issues.—The subject of
Insurance affords a favourable occasion for the general Issue,
the question being, whether the defender is indebted and rest-
ing-owing the sum in the policy? The admissions may set
forth the policy and the occurrence of the event the risk of
which was undertaken. Frequently, however, the latter is
disputed, and then the question of loss by one of the perils
insured against must be put to the Jury. If the title to
recover be in dispute, this question also must be put in issue,
a8 in No. IV and XI of the annexed Examples.

Under the general Issue the defender is entitled not only
to put the pursuer to the proof of the contract, his title to
recover, the loss, and the amount of damage, but himself to
lead proof in support of most, if not all, of the avoidances
which arise out of the nature of the contraet of Insurance.
And generally, pleas in defence may be maintained by way of
exception to the action on the policy ; and in each case,
when the general Issue, or pursuer's Issue alone goes to
the Jury, the averments and pleas on record both direct the
Judge as to the evidence to be admitted for the defender,

and guard the pursuer against surprise,
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Under the general Issue the defence of unseaworthiness
has gone to the Jury in Cook v. Greenock Marine Insurance
Co. July 18, 1843 ; those of want of due notice of abandon-
ment and election in Fleming v. Smith, March 5, 1846 ;
and that of deviation in Logan v. Forth Marine Insurance
Co. not reported. The defence pleaded in Fordes & Co. v.
Edinburgh Lifs Assurancs Co—5 Murr. 247 and 10 Sh. 451
—was misrepresentation and non-statement of material facts
as to the health and habits of the insured, and proof of this
was led under the general Issue ; the view of the Lord Chief
Commissioner being, that concealment voids the policy, and
therofore being proved, prevents the Jury from returning
an affirmative answer to the question of resting-owing. In
the case of Campbell v. Aberdeon Fire and Lifs Assurance
Co. June 12, 1841, an allegation was made on the record,
that the Fire Policy on which the action was founded had
been fraudulently entered into by the pursuer. The Court
held that the defence of fraud in the original constitution of
the eontract might, in the general case, competently, and
without disadvantage, be tried under the general Issue of
resting-owing ; but that it was not imperative on the Judge
to allow the case to go to trial on the general Issue; and
looking to the circumstances of the case, the vague nature
of the allegation, and the manner in which it was insinuated
along with other grounds of defence, they directed, that in
this case the defenders should either take a special Issue on
the allegation of fraud, or expunge the averments and pleas
regarding it from the record. The latter course appears to
have been adopted.—See Example No. XXIV.

. In such a oourse the defender suffers no prejudice, because
the burden must always lie on him of proving his defence, since
prima facis evidence that the conditions of the policy have
been observed will be sufficient on the part of the pursuer.
The view taken in the case of Campbell is confirmed by the
observations of Lord Fullerton in the subsequent case of
Hutchison, Feb. 21, 1845 :— It requires no Counter-Issue
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to enable the defender to prove the violation or non-per-
formance of the conditions of the contract. The party
founding on the contract, and claiming payment, must
bring at least prima facis proof that the conditions have
been observed, and his adversary would be entitled, without
a Counter-Issue, to negative the averment of their fulfilment.”
7 Cases, 477. It may also be observed, that although fraud
is alleged on the record, it was held, in an action te reduce
a Life Policy, not necessary for the pursuers to take an
Issue going that length, provided the Issue taken was at
once within the summons, and relevant to support the cop-
clusions of the action, Spro#t v. Ross, June 16, 1838 ; 16
Sh.1145. It doesnot seem to have been thought necessary in
this case to expunge the allegations of fraud from the record.

Under the general lssue may also be tried the disputed
fact, whether payment has been made by the insurer to the
insured of the whole or part of the sum admitted to be due
under the policy, Anderson, Garrow & Co. v. Forth Marine
Insurance Co. Jan. 15, 1845, and Example No. XII.

Although the general Issue is of such comprehensive use,
there is so much convenience in indicating the nature
of the defence by a Counter-Issue, that this is occa-
sionally done in practice, even when not required by the
Court from any peculiar circumstances. This is the more
appropriate, because in Insurance the defencer generally
range themselves under certain known legal positions, and
thus admit of Counter-Issues which are, in their nature,
general Issues of style, applicable to these known legal avoid-
ances, and not special Issues, or Issues of specific fact.—See
Examples III, IX, XV, XVI. In the case of Symersv.
Glasgow Marine Insurance Co. 25th November 1846, a
Counter-Issue of fraudulent misrepresentation and conceal-
ment was settled for trial, although not quoted in the
Report.

Defences may exist to payment, not arising out of the
nature of the contract of Insurance, and on these a Counter-
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Issue ought to be taken, as when it is alleged that the in-
sured agreed to discharge the underwriters.—See Example
No. XXX.

The Issue ought always to put the question, Whether in-
terest is due on the sum claimed ? as the Court, in applying
the verdict, cannot add interest to the sum found due by
the Jury, M‘Kay v. M‘Leods, 4 Murr. 291. In England
the Jury is empowered by Statute to give damages in the
nature of interest, over and above the money recoverable
in all actions on Policies of Insurance, 3 and 4 Will. IV.
c. 42, § 29.

For the earlier forms of Issue in cases of Insurance, see
1 Murr. 25, 302; 2 Murr.265; 3 Murr. 294, and 4 Murr. 189.

Zssues i cases of Marine Insurance.—In an action under
a policy of Marine Insurance, the ownership of the vessel
insured may afford question of fact for a Jury. In thecase
of Scott & Gifford v. Miller & Ker, 7 Sh. 56, one plea in
defence was, that one of the registered owners truly held
in trust for an alien. The Court held that the registry of
the vessel in the names of the pursuers was not per ss evi-
dence that the vessel was truly their property, and that it
was incumbent on them to prove the fact by other evi-
dence. An Issue was accordingly taken, Whether Gifford
was owner of one-half of the vessel? and the case having
gone to trial—5 Murr. 236—the Jury on this Issue found
for the defenders. In a discussion on a Bill of Excep-
tions to the charge of the Judge—11 Sh. 21—it was held
that although a conveyance to Gifford was proved, yet
it was rightly left to the Jury, Whether on the evidence
the transaction by which he became the owner was simulate,
and truly to enable him to hold in trust for the alien? and
that it would have been erroneous to have directed that
under the Registry Acts there could not be any trust created
in the property of a vessel.

If the loss is not admitted, it will be put in Issue, and
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must be proved to have arisen in the course of the voyage
insured, and from perils of the nature insured against. The
Judge will construe the policy and direct as to the law on
these points. Sometimes the legal view of what is within the
voyage or risk insured will depend on facts to be found by the
Jury, as for instance the question, Whether underwriters will
be freed by a delay in landing goods after arrival? will de-
pend on the enquiry, Whether by the usage of the place as
to landing of goods, the delay was unreasonable —Nobls v.
Kennoway, Dougl. 492, where Lord Mansfield said that the
underwriter must be presumed to be acquainted with the
practice of the trade he insures. Barratry of the master
or mariners is one of the risks usually insured against, and
wilful breach of embargo is held as barratry, it being a
question for the Jury, Whether the master knew of the
blockade *—Harvratt v. Wiss, 9 B. and C.712. Deviation
from the voyage on a private adventure of the masters, is also
barratry—Park, 205 ; and an averment of loss by * fraud
and negligence ™ of the master, is a sufficient averment of
loss by barratry, Knight v. Cambridge, 2 Raym. 1349.

The Lord Chief Commissioner in Casrns v. Kippen, 2-Murr.
258, laid down, on the authority of the English cases, that
the owners are liable for the conduct of the master if it be
short of barratry. Lord Moncreiff, however, stated the
doctrine in a more qualified manner in M*Callum v. Sea
Insurance Co. of Scotland, July 22, 1839, M‘F. J. R. 273,
observing that the result of the English decisions was, that
if the proximate cause of the loss had been perils of the
sea, although originating in negligence and misconduct on
the part of the master and crew, the underwriters would
not be liberated ; which they would be, if the negligence and
misconduct were the proximate causes of the loss, or the
facts necessarily inferred that the crew or master had not
been of competent skill at first; the owner, as a condition
precedent, being bound to provide a crew of competent
skill. In the case of the cargo being damaged, the owners
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will be liable if the injury arose from bad stowage or negli-
gence on board the vessel. In Stromg v. Martsin, July 11,
1839, the Court held that a part-owner of a vessel is en-
titled to recover to the extent of his interest, when the
other part-owner, being also the master, has committed
barratry. The expenses of salvage may be recovered under
the allegation that goods were spoiled by perils of the sea,
Park, 329, and the overturn of a vessel in a dry harbour,
occasioned partly by aecident and partly by the state of
the weather, may be within the terms of a policy of Insur-
ance, Napier v. Wood, 4 Sh. 19. Loss oecasioned by
another vessel running down the ship insured, is a loes by
perils of the sea, although there be negligence on the part
of the assured as well as of the other vessel, Smith v. Seott,
4 Taunt. 126.

Deviation from the voyage insured will, in the general
case, discharge the underwriter ; but if it arise from neces-
sity, or some just cause, or for the general benmefit of all
concerned, the underwriter will not be discharged, and these
are questions for the Jury, on the evidence, under direction
on the legal principles by the Judge. The legal principles
are explained in Park on Insurance, chap. 17, and other
writers ; and several cases have been adjudicated in Scot-
land, and on appeal, as Wilson, 4 Brown's Parliamentary
Cases, 470 ; Smith v. Maonsel, 2 Dow, 538 ; Tasker v. Cun-
tnkgame, 1 Bligh, 87. The definition of “ stranding,” as
employed in p