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'PREFACE

Trae Criminal Records of 2 Coumtry ave an historical
momumtent of the ideas of a Feopley of their manners
and jurisprudence: and in the days of igaovance and
barbazism, they exhibit a striking, bus hideous picrure
of haman natuse. The records of Seotland;, in parti.
alan, pressat such a frequent display of the extrava,
gonee of the human mind, as amuses the fancy after
the wesrisome devaik of form, and the disgusting re-
prassatation: of guile.

‘While these materizls gratify curiosity, thoy also 2f-
ford useful information. They show what bitter fruits
are produced understhe gloomy climate of a tyrannical
Government, and a superstitious Fyiesthood; and they
afford us ample ground of consolation, when we ¢om-

_parg those bitter fruits with the blessings which we en-
joy under a free government, and in an enlightened age,

To present these Trials unabridged, would be to fa-
tigue the reader with tedious rubbish; and to deliver
them without illustration or remark, would be to de-
prive them of that fund of entertainment and inform-
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ation which they ought to possess: But the manner
in which I thought it adviseable to publish them has
laid me under certain disadvantages, viz. the necessity
of delivering my own opinion upon a variety of diffi-
cult and important cases; and of undergoing no incon.
siderable degree of labour.

~-In the course however of my search, into volumin.
ous, ohscure; and mutilated Records, I derived: great
‘benefit.and satisfaction, from .the polite and cheerful
assistance afforded me by the Gentlemen in all the
Public Offices which I had occasion to consult; and in
-particular from that of Mr. Norris, Depute Clerk of

Justiciary, and of the Messrs. RopzaTsons, Keepers of

the Records in the General Register, whose judicious
and liberal aid greatly alleviated the.trouble of my work,:
And if it shall be honoured with the public approbation,
Ishall think myself amply recompensed for the toil of
a long and laborious research.

- Ep1nsuzcH, } ' . R
. dat Aug. 1788, :
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A
COLLECT‘IOl\,T
OF

‘CRIMINAL TRIALS.

- OF "TREASON.

Trial -of Jolm Master * 'of Forbess, for conspiring to
assassinate King Fames K. for extiting o mutiny in
. the: Kimg's host, and for attempiing. to sacr_ﬁmpart
of the -army, to the Englash.

JOHN Master of Forbess, on the 12th of hine, 1536,

~ weas: accnsed by George Earl of Huntly, before the 1“36

ng and the Lords of the Rrivy Coundil, of ‘the
-crisne of Treason. The Treason charged was, that
the accused had comispiredt the King’s death, by ine-

- ditating to kill him with the shot of a culverin, when

his Highness: wasin the borough of Aberdees. The
Master of Forbess protested his innocence, which he
offered to maintain by single combat. The Earl of

'® Masdor of Forbess is a Scottish phrase, signifying eldest son
‘and heir-apparent of Lord Forbe.ss, and so [ﬁf the eldest son of @
any Baron.

+ Bﬂ;otds of Justiciary, 12th June, 1531,
A '



TREASON.

1537 Huntly declared, that his informers were not pre.”

sent; but he would bring a-landed man, or gentle-
man, who would avow the charge before the King
any day his Highness would appoint, and, failing
thereof, he took up the pledge. !

The Privy Council having taken the Earl of Huntly
bound, under the penalty of 80,000 * merks, to make

good his accusation before the King, or the Court of

Justiciary at Edinburgh, against the first of the en-

. suing month 'of July; they, at the same time, order-
ed a herald to charge the Master of Forbess to enter
himself prisoner in Edinburgh Castle against eleven
o’clock next forenoon, under the pain of Treason;
or, at least, to find surety, to the amount of 20,000
merks, to stand trial on the day appointed; also, that,
during his residence in -Edinburgh, he should not
‘approach nearer the Royal Palace than the Nether-
bow-port; and that, when it should please his Ma.
jesty to visit the town, the Master of Forbess should
confine himself within his own apartments.

No further procedure was held in this matter till
the 8th of December, when the ng directed a
_warrant to the Privy Council, requiring them to give
orders to the Justice Clerk to take surety from Lord
Forbess, as well as the Master of Forbess, that each
‘of them remain in Edinburgh Castle till they find bail,
to the 1 extent of 10,000 merks, to appear and stand

trial when calledon. -

* For the value of Scottish money in those tix_hes,'see Armot’s
Hist. of Edinburgh, p. 87, 90, &c.

t Rec. of Just. 11th December, 1586, 14th July, 1587.

N R



TREASQON. 3

- +On the 14¢h of July, 1537, he was tried for High 1537
Treason, before the Earl of Argyle, Justice:General, “~
enid the Commissioners of Justiciary. The indict.
wadit-contained several charges, ¢ That the prisoner
< was guilty, art and part,* of a treasonable and abo.
¢ mhilatde conspitacy to perpetrate murder t upon the
¢ Kasg’s most noble person, by the shot of a culverin,
¢.wherrhis Highress was in his borough of Aberdeen,
¢ for the puspose of administering justice within the
s.Aprtherti parts of his realm; that he was concerned,
Sarf aud pari, in the treasonable mutiny which arose
<diaithe last Royal army that marched to the botders;
¢ far national defence, against the English forces, the
- 6Scuttish.army. being then at Jedburgh; and that he

“tairerdusly conspired the destruction of a part of
- ¢¢lfe army yaised to oppase the incursions and rav.
- %gew of ouir ancient enernies of England, who were
¢ hioveripg upon the borders, to the imminent peril
s of the-artny, aud to the great danger of the state;
¢ also, that be ttziterously sided our said enemies of
‘ Esw 8-

. Fifteen persons, some of them men of distinguvish.
ednnk., and. all of them of respectable station, sat
opion-the jury., They were, Robert Lord Maxwell,
William Master of Glencairn, Knight, Sir John Mel-

. vifle.of Raith, John Hume of Coldenknows, George

-Crawfurd of Feddorat, Alexander Lestie of Pitcaple,

" % Art aud part js a phrase in the Scottish law, which denotes,
aiding and abetting. It signifies the same with the Latin phrase,
ape et consilio, : :

f The imdictmentis in Latin, the verdict in English.
A2



1587 John Pantoun of Pitmidden, Davxd Duncansen of -
\~~ Standanstanes, John Leslie of Bouquhaine, Nicholag
Ross of Auchlossm, James Garloch of Killstane,
George Leslie of Newleslie, John Cumming of Cula
" len, Charles Dempster, and William Leslie of Coc~
larachie. The jury found him guilty of the whole -
crimes charged against him, article by article. .Sen-
tence was then pronounced upon him, ¢ forfeiting
¢ his life, lands, and goods, moveable and immove-
¢ able; ordaining him to be larled* through the
¢ causeway of Edinburgh, and hanged on the gallows,
¢ till he be dead, and ta be quartered and dxsmember-»
¢ ed as a traitor.’

Drummond of Hawthornden, and the later Seot-
tish writers, have thought proper, for what reasoa
I know nat, to pronounce} decidedly that this was
an unjust sentence. The following reasons, however,
lead me to think, that we are by no means entitled
to conclude that the jury returned an iniquitous ver-
dict, which was to infer so dreadful 2 doom; and
that our idea of the prisoner’s innocence cannot
exceed bare conjecture.” The evidence given cn his
trial is not recorded in the books of Justiciary, nor
was it in use to be taken down at that penod and
the presumptipn surely is, that a jury would not,
contrary to their conviction, sacrifice the life,. for,
tune, and fame of a fellow citizen.

About this period two inveterate factions sprang
vp in Scotland. Lord Forbes was, perhaps, the very

& Drawn ona hurdle.

+. D{ummond’s Hxst of the James 5 P 104 Scott’s Hxst of
Scotland, p. 344. -
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first man of rank in the north, magnae familiae et fac- 1537
tioms printeps,* who professed the doctrines of re- ‘™~
foramition; hence we may suspect the partiality of
succeeding writers when treating of this Lord and his
fammly. Such of the proceedings against the prisoner,
as we still can distinctly trace, were neither harsh nor
- precipitate. The Earl of Huntly, ‘the accuser, was
ordained by the Privy Council to find surety, to the
amount of 80,000 merks, to make good his accusa-
tion; whereas the prisoner, and Lord Forbess, by ex.
press warrant, under his Majesty’s hand, were re-
quired to find surety only for 10,000 merks, to stand
trial when called on. Upwards of thirteen months
elapsed between the accusation and trial, a period
surely sufficient: for the abating of passion, and the
investigating of truth. The prisoner was a man of
impetuous temper and profligate life; a person who,
although many believed him innocent of conspiring
the King's'death, although he denied it on the scaf-
fold, yet the public hardly regretted his fate, on ac.
count of his profligacy and wickedness; and he him.
self acknowledged that he ‘deserved to die for the
murder of the Liird of Meldrum. Even in those
barbarous times it' was not uncommon for a prisoner
to be acquitted by his peers of a charge of treason.
Robert Lord Lisle was tried before the King himself,
by sixteen Lords and Barons of Parliament,t who

# The case of Gowry affords a notable instance, that a cham.
pion of reformation was sure to find in his party advocates ready,
not only to wipe off the imputation of conspiracy, but to retort
the charge.

+ 18th March, 1481, Arnot’s Hist, p. G43.
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1537 who pronounced Mim inmocent of the treasonable
~J correspondetice with the English with which he wag
charged. And Arthibald Douglass, when prosecuted
for the treasonable murder of Darnley,* in the vers
dict of his jury; experienced the like justice, or fas
vosr. Two eminent Scottish historians were cotem-
porary with thé Master. of Forbess. At the time.of
his- trial, Buchdnan was thirty-one yeats of agey dnd -
Lesly, it is probible, was about the same period of
life. They both mention the conspiracy to assassinae
the King; but suck is their inaccuracy, that.neither
of thetir tikes fiotice of the charge of exciting a mu.
tiny ini the Scottish army; or that of a treasonable
corréespondeénce with the Eaglish. Lesly does moit
insinuate that the Master of Forbess suffered an uns
jost senitence,} but observes that his father; the Lord
Forbess, after 4 tedious confinemerit in: Edinburghi
Castle, on thé same accotint, upon a-more mismateine
vestigation, was excalpated from.evety saspicionof
guilt. The indecisive ambiguous report of Buchanan,
that many thought the Master of Forbess innocent of
theditating an assassipation, at the same time that his
other ctimeés rendéted him deserving of.death,.is the
slippery foundation on which the carelessness or par-
tiality of later authors has reared'the fabric of his in.
nocence, glittering in distant prospect, but vamshxng
-\poh approath, - S,
I present the reader thh the p:xssage from Buch '
anan. 1 will' not degrade his stile by attempting.to
tramslate-it. ¢ Joannes Forbosius; juvenis-acer, @

* 26th May, 1586,
t Lesly de Reb, Gest, Scotor. p. 4486,
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“omsgnae famillac ot factionse primcops, ab Huatileio 1537
¢ aemulo creditur oppressus. Erat erim quidam Stra- “™?

¢ chanwus, home ad quodvis flagitinm promptus, mul-

¢ tes annoa Forhosio valde familiaris, et omnitm ek
¢ pequiter. patratornm auf canscius, aul particeps, aut
‘gucier. Is parym (ut rebater) ab ea pro merito
¢ cujtus ad inimicum ejus Huntileium se confert; et

-“crimen capitale,-vel ad eum detulit, vel (ut plurims

¢ pitant ) una-cum o confnrit; Quod Forbosius vi
¢ delicit, ante -annos complures, de rege occidendo
¢ consilium inisset. Id crimen, quanquam nec satis
¢ firmis -argumentis, nec idoneis testibus fuisset pro-
‘batum, et studia inimicorum in judicio neminem
¢laterent, 18 die Julii, a judicibus, magna ex parte
¢ ab Huntileio conductis, damnatus, capite luit. Sed
¢ ejus supplicium vulgp minus triste fuit, quod, etsi
‘criminis, ob quod peenas dederat, expertem homi-
‘nes credernt, tamen, ob superioris witae facinora,
‘ morte non indignum eristemerent.'*

ayiiistase

My, Archibald Douglass, Pérson' of Glasgow, for fher

 Treasonable Murder of Henry King of Scots,

Axcmum Deotvcras was cousin to James Earl of 58;,
Morton, Regent of Scotland. By him. he was ap- “~

pointéda Lord of Session on the 11th of November,
1578; and, in the interval between the downfall

. % Buchanani Hist. lib. 14. sect. 58.
+ April 26, 1581,
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1580 2nd execdtion of the.] Regsnt,fne wmdmmsseﬂ? from
v the bench. PR TN s
- On the'31st Dacember, 45&)4, ehe Emln of Morton,
and the prisoner; wereboth iccused before theiPrivy
Council of the murder of Darnley. - The King isent
ptivately vo apprehdnd theprisoner; who:tasithen at-
Norbam; but he, having.got intelligence -of Maowton’s’
commitment,* fled to England; and Elisabethi; in the
usnal stile.of her policy, refused to disten to. James’s
repeated: entreaties-that she would sm‘render tba pri-
soner to justice. - . ;
After being degraded from bhe bench the Parh&
‘ment pronounced,in ‘absence, a decteet.of foxfauk-
ure} against him.int the:month of :November, . ¥581.
The same Parliament passed an Act of approbatien of
the Earl of Arran’s|) proceedings concerning the mur-
der of the King’s father; : This Act sets: forth, -that:
the Earl of ‘Arran hadaccused ¢ the late Part of. Mor-
ton, and Archibald Douglass, as:guilty, art-end pare,
of the murder of Darnley; that Douglass; conscious
~ of his guilt, had fled to. England, and continued fugi-
tive. And a solemn protestation was entered in Par-
liament § by many Lords, -dignified clergymien, and
barons, that pothing should be hereafter done con-
trary to the Statutes enacted -in -A.D, 11571, -and

: * Spottiswood’s History, p. 810, 388 .-
" 4 This decree is not entered in the rolis of Padiament, .
§ Forfeiture. || Captain James Stewart.

§ Unprinted Acts, October 24, 1581. . General Register.

§ The Act 1579, c. 36. prohibited and annulled all dispositions
and alienations of goods or estates, made, or to be made, by any
persons convxcted, or to be convicted, of the marder of Darnley,
or of the Regent Murray.
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-3879, concerning the murderers of the King’s father, 1586
(W V5

till his Highness should be of age.

. .At what time the prisoner returned to Scetland,
-~ Jemow not; but, if my notion of his ‘trial be well
. founded,. he returned in the well grounded confi-

-genee that all his powerful friends did not die with

Morton.- ,

- Wibile the King was yet 2 minor, the ministers and

eﬁce!s of state had the assurance to pass an act un-
_der the Great Seal,* restoring the prisoner, in his
Majesty’s name and authority, against the decree of
«Barhament forfawting him for the murder of the
Ling's father.. This act of rekabilitation, as it is called,
_coptains,. at the.same time, an awkward and incon-
.@rsous clause, declaring, that, if the prisoner should
be found guilty of the murder, the act should be of
nofaree or effect.  On the 21st of May, 1586, within
. «threp weeks after the date of the former actt, the
prisoner received a pardon uader the Great Seal for
all crimes.and treasons committed by him, except the

Jnurder of the King’s father, and five days after he

. was 4ried for that murder.

A commission was passed under the Quarter Seal,
appuinting Mr. John Prestoun,} and Edward Bruce,
Advwacates, Commissaries of Edinburgh, to sit i}:
judgement upon the prisoner, who was brought to
trial on the.26th of May, 1586. It was charged in

. the indietment, that the prisoner,§ jn the months of .

*# Qeat Seal Records, May 1,1586. Ibid, May 21, 1586.

b Récorgls of Justiciary, May 26, 1586.

§ In the indictment, he is designed Mr. Archibald Douglass,
parson of Glasgow; but, in the rekabilitation and pardon under

B

9
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1586 January and February, 1566, along with James fate
"~ Earl of Bothwell, James Ormeston of that I/k, Robert
Ormeston his uncle, James Hay* of Talla, John Hep-
burn, called John of Bowtown, and sindry other ac-
complices, did conspire, and finally did determine
upon, the murder and p’arricide of the late Henry
King of Scots: that the prisoner, and the other per-
sons mentioned, by themselves, their servants, and
thexr accomplices, were guilty of perpetrating, aid-
xng, and abetting, the treasonable murder of Henry,

and of William Tailzeor, and Andrew Mackaig, his
groomst of the chamber, in a lodging beside the
Kirk of Field, in the burgh of Edinburgh, upon the
10th of February, 1566, about two hours past mid-
night: that th'ey burned the house, and blew it upih

’

tbe Great Seal, beis fnrther desxgned one of the ordmary Lords
of Session, ‘notwithstanding he appears to have been ansmlssed
from the bench in April, 1561, .

. * It was this James Hay of Talla and John Hepburn who ac-
 ‘twally set fire to the match. The Earl of Bothwell, and othefs
of his accomplices, waited in the court-yard: As it was 2 quat-
ter of an hour ere the house blew up, the Earl grew impatient,

dreading that the match was not rightly kindled, and would have

gone into the house to see if the match was burning, had he not
been prevented by Hepburn. The conspirators saw the house
rise in the air, heard the crack, and ran off; Bothwell hied him.
_ self down to his lodgings 'in the palace of Holyroodhouse, and
‘went to bed for half an hour, till the eveat, which he so well
knew, was announced, the news having reached the palace.
{See the depositions of four of the conspirators. who suffered for
this crime, Anderson’s Collections, vol. ii. p.. 165.) ‘No mention
1s made in these deposmons of the prisoner Douglass baving been
presedt. .
1 The phrase in the libel is cubiculm-i:.

-
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the air, by the force of gunpowder, which, for that 1586
purpage, they had recently conveyed into vaults, and “~
other low and dark places under ground: that, there-
by, .the prisoner had incurred the pains of treason,
and.ought to be punished by the loss of life, fortune,
and fame: that, further, he was in the treasonable
foreknowledge of the crime, and concealed it, by
which.he had incurred the like penalty: that, as an-
other circamstance of his being guilty, art and part,
of perpetrating the said murder, he, in the hurry
and bustle which accompanied that deed of darkness,
tin¢ his mwlis,* which next day being found upon the
spot,. were acknowledged to be his; that his guijt
- vway fagther confirmed by his flight into England, to
which he bad recourse when summoned before the
Privy Council to answer for this crime: that he re-
mained in England several years, which was a tacit
acknowledgement of his guilt, and that, in Nevem-
ber, 1581, he underwent a sentence of forfeiture for
the said crime; that his intimate friend, John Bin-
ning, who was convicted and execpted for the mur-
der in Jl.(ne,- 1581, did frequently depose and declare,
that the psisemer. was guilty, art and puxt, of the
crime, and did actually devise and perpetrate. the
syme; and that Binning repeated this declaration in
presence of the whole people at the place of his exe-
eation: and, /astly, that James Earl of Morton before
his death confessed his foreknowledge of the mus-
der, and declared it was the prisonér. who revealsd
the same to him, ‘and that he, the prisoner, -was:ac-
tually present at the committing of the murder,

* 7, &, Lost his slippers.
B2
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1586  Thé indictment being read, the prisoner prodeced -

““~ a warrant from. his Majesty, directed to the justices,,
requiring them to admit his lawful defences. He
declared, that, trusting to his innocence, he desired
no prolocutor; and he pleaded, that the charge of-
foreknowledge. of the murder, and concealing the:
same, ought.not to pass to the knowledge of an as-
size, in respect of his Majesty’s pardon; and the Court
sustained this plea. The Court then proceeded to
name a jury, when an unusual obstacle to the trial
occurred. Of the persons summoned to be upon-
the jury, a sufficient number did not give obedience
to the citation, The absent jurymen were fined,
and the trial stopped; but, from whatever cause the
absent persons declined to sit on this jury, the pri«
soner had no mind that the trial should be interrupts
ed. Nor was the court hostile to his wishes. Itcon« -
tinued to sit in a pause till a precept directed to the’
justices and advocate-substitute was. procured from-
his Majesty, and produced by the prisoner. Thispre. -
cept set forth, that the prisoner was presently entered
m pannel,* to stand trial for the murder of Henry;
that the trial stopped through the not appearing of
a sufficient number of jurors; and it required the
judges and King's counsel ta supply the number of
the absents by such gentlemen as happened to be at
the bar, or in the court, The advocate:substitute
desired that this precept might be entered in the

' process as his warrant, and trial proceeded.
~ The nine jurymen who appeared, in consequence
of their summons, were Patrick Master of Gray,

“* Produced at the bar.
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chancellor (ive. foreman) of the jury, James Coleill 1586
of Easter Weennyss, ' Robert Logan of Restalrig, An- “~~
drew Gray of Dunynald, Andrew Logan younger of
Cotfield, - Gilbert Gray. of Baldinran,- Mr.'Samuel
Cockburn of Templehall, George Home of Spott,
Patrick Johnston younger of Elphinston. Those who
were picked frem the bar, and added to the list,
were William Ker younger of Ancrum, Alexander
Baillie-of Littlegill, Master Robert Fawside younger
of that Ik, Gavin - Carmichael -of Wiichtslands,
James Logan of Parsonsknows,* Andrew Ker' of
Greenhead,: George Hamilton of Preston, and Wal-
ter Ker; brother to the Laird:of Greenhead.

Sewenteen jurymen sat on this trial; this was un.
‘common, but not unprecedented.t Nineteen were
-summened: to-be upon it, of whom néne only obeyed
the citation. The ten who absented themselves were,
Sir Archibald Napier of Edenbellie, Knight, Sir John
Edmestoun of: that Ilk, George Home of Wedder-
burn, -Alexander Dalmahoy of that Ik, —— Mown"
bray of Barnbougle, Francis Douglass of Borg, Tho-
mas Otterbourne of Redhall; George Home of Brox-
mouth, Robert Lord Seytoun, and Patrick Cargill
of that Ilk. They were:fined £14.- each for thexr chs-
obedience..

It might- nammlly be expected thh regard to per-
sons even :in the respectable sphere of life to which
these jurymen belonged that the lapse of two hun-

* Parsonsknows was 2. part Qf the estate of Restalrig. It is
the spot on which the house of Mr. Alexander Robertson, one of
the principal clerks of session, is now built.

% Craig de Feudis, p. 49.
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586 dred years slrould have coasigned their actions, their |
™~ characters, and their attachments, to oblivioa. - This, |
however; is fas from being the case; and, from the 4
circumstances concerning -the jurymen which  am ,
still able totrace; I am confirmed. in' the notien, thas i
this was a collusive trial, devised with no‘other.pur. i
pese than to screen the prisoner fyom the. conse ,
quenges of guilt; a notion strongly suggested by, the |
vayal pardon and act of rehabilitation, the shyness of |
jurymen to'sit upon the trial, - the prisoner’s predue |
ing, and in -all probability procuring a royal.precgpt |
ta force on the trial, by supplying the ahsent jury,
men with: those persons who happened to be at the
bar, or in the court, the former of whom, it.must be
presumed, were his friesds; and finally, by the jury’s
refurning averdict, which seems contrary. to fact,
perhaps also to law and evidence. However infaga
ous, however astonishing it may appear to us, yet
one of the original jurymen who were summoned-on
this trial, George Home of Spott,* on the 16th of
June, 1582, was himself tried ind acquitted for this
individual murder. And in his indictment, it was
directly charged, that he was guilty of the murder;
or,. at least, that he had previous knowledge of it,
and concealed the same, and perfectly knew that the
prisoner, and John Binning, the prisoner’s servant,
were perpetrators of the murder. Another of the
jurymen was Robert Logan of Restalng, who was
. convicted and forfeited for his concern in Gowry’st v

=

* #MS. Abstract of the Records of Justiciary in the Advocate’s
Library, vol. i. p. 118. ~ ~

+ Spotuswood’s Hxstory, p 457, 509, Robertson’s History,
vol. ii. p. 258.
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tonspitacy. A third: pernon,'the Master of- Grzy, 186

. chancellor® of the jury, in the course of that very “*™
year, was sent by King James ambassador to Eng.
land to intercede for Queen Mary’s life. On this
- embassy, so faithfidly conducted, so foriunately ter-
minated, Douglass the prisoner had been formerly
sent: but his fidelity being suspected, the Master of
Gray, and Sir James Melville, were appointed to sua
persede him; - and the languor or duplicity of the
prisoner’s conduct yielded in point of treachéry to
the conduct of Gray his successor. Instead of inter.
ceding for the captive Queen, the Master of Gray
arged Elizabeth to execute the sentence, reminding
her of the mean adage, Mortui non mordent. He
was seotenced for his.treachery. to perpetual banish.
ment; and finally, he acted as Queen Elizabeth’s spy
in: ludy +

* Robertson’s History, vol. il. p. 167, 182, 246. Append. No.
18, 14.} Spottiswood, p. 851, 859, 353. Spottiswood is here
inaccurate. He addresses a letter of the King to the Master of
Gray, which was truly addressed to the pnsoner, and dated long
before Gray set out on his embassy.

4 To throw every light on this mysterious trial, as well as the

subsequent trials of the Earl of Gowry, and Logan of Restalrig,

it may not be amiss to state the following genealogical anecdotes,
as they.will forther illustrate the affinity between the families of
Gowry, of Gray, of Logan of Restalrig, of Colville of Easter
Weemyss, and Johnston of Elphinston. Several persons of the
name of Gray and Logan were upon the jury, dnd three of thé
name of Ker. The Kers end the Logans' were nearly allied:
This Wiliiam Ker younger of Ancrum, had an aunt, Janet Ker,
who got certain lands * from her father, A.D. 1519. And ia
the family vault of Logan of Restalrig, there still remains a stone

* Douglas’ Peerage, p. 618, 419,
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1566 The counsel for the prosecution, ir order to prove
¥~ the indictment, produced the process of forfeiture
far this crime, led in Parliament against the prisoner,

and sentence following upon it, in November, 1581.

.. The prisoner, in his-defence, denied simpliciter the

first article of the libel,* viz. the actual murder, and

. being conserned in it, art and part. . As to the los.

. ing his mwles, he-averred it to be false, and required
the samne to be proved by any person who was pre-

sent at the finding-of them, or. who had seen-them

at any time from that period to the present hour;

that the circumstance of losing. his mwles could not

be instructed by Binning’s deposition, declaring that

bearing this inscription, ¢ Lady Janst Ker, Lady Restalng, quka
departed this life, 1Tth May, 1526 They were agiin allied to
the person of Robert Logan himself, whose Lady’s name was
Marion Ker.{ William, second Lord Ruthven, who died A. D.
1553,]] had-a daughter; Barbara, married to Patrick, sixth Lerd

*Gray, father to the Master of Gray, who sat on this jury. He
had arother daughter. Margaret, married to James Johnston of
Elphmston William’s son, Patrick, third Lord Ruthven, who
was concerned in the murder of Riccio,” had a daughter, Isobel,

- married to Sir James Colville of Easter Weemyss. Patrick, sixth
Lord Gray, and father to the celebrated Master of Gray, mar-
ried Barbara Ruihven. sister tQ Patrick, third Lord Ruthven, and
aunt to William, first Earl of Gowry. Agnes Gray, sister to the
sixth Lord Gray, and apnt to the Master, was married to Sir
Robert Logan of Restalng, father to Robert Logan, who was
forfcited for Gowry s conspiracy.

" Libel is the Scottish law term for mdzctment
+ Arnot’s Hist. of"lidinbufgh, P 257.-

1 Record of Signatures, 15¢h July, 1607, 6th April, 1620.
1 Douglass’ Peerage, p. 305, 8}4.



.- 4her pelpones wenb forth, gsoeed ‘i his secret * and
. skaeh bannet, o the committiog pf that.horvible orime;
. .. #ok, the read between.the:prisoner’s lodging and the
. place whese the murder was committed, was- by no

Jusneg. fit for an armed 'man. “ v pass pith + welivat

. megles. éa aick, a. deed:”’ .that, in al probability, no
. #inch thing wes found theve, and that ‘it was but a
mperd.fictiofl. As to. the inference. of - gulit, . drawn

from his flight into England, upon getting intelli-

. gemce that he was accused before the King and Privy
. Council of this treasonable crime, -on the last day of

Jscombier, 1580, and his shortly afierwards being

.. . fonfeited far the same, he declared that he absented

himself from the realm out of a just fear,  which
wopld have maved any man; for his whole goods
and possessions ¢ had been intromitled with, before any

.. aitaching?® but that, speedily after his leaving the

realsn, . and as soon as he got information that he was

« charged with this horrible crime, of which hé was

innocent; -he instructed the Queen of England s am-
bassador in Scotland, for the time, to offer, in the
prisoner’s name, ta prmnt him to the King, that he
might stand trial, ¢ upon condition that there -should

¢ be deputed unsuspected judges and persons of assize;’

-whereunto his Highness answered, ¢ That he would
“ ot indent with his subject” As for the process of
forfaulture produced, it could nowise tend to his con-
viction, in respect of the letters of rehabilitation.

- To this the King’s advocate answered, and the

* Secret is an old Scottish word for an under coat of defence,

_ probably made of wire.

- 4 In velvet slippers to such a deed.
C
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answer was salid, That. the letters of rehabilitation

could-not restore the prisoner against the sexntence of

forfeiture, which being pronounced by Parliament, -

. and remaining unreduced, - could not be done away

by any other authority than that which established it;

" and.this he desired.might be attended to by the jury.

For verifying the indictment, he further produced
three declarations, and depositions, emitted before.
the Privy Council by John Binning, late servant to
the prisoner, on the 10th, 11th, and 15th May, 1581,

‘In these depositions, which were authenticated by

the subscriptions .of the great officers of state, the
deponent firmly and constantly swore, that the pri-
soner ¢ passed to the deed doing, the said John Bmmng
* and. Tizomas Gairner, his servants, being with him in
<.company.’ The pursuer produced three other de-
positions, one by the late James Ormestoun of . that
{lk, another by the late John Hay of Talla, and a
third by the late Paris, 3 Frenchman.

. The prisoner argued, that John Binning’s deposx.
tions-could not militate against him, because they

 were self-contradtctory, the deponent sometimes de-

claring that the prisoner had gone to his bed on the
night of the .myurder, and that the deponent left his-
master’s chamber and Went to his own dwelling-
house, where he was taking his repose while that

~ horrible murder. was.perpetrating; and- that, ¢ hear-

ing ¢ the crack of the blowing of the King’s house in
¢ the asr with powder, he rose and came to his mas-
¢ ter’s chamber, where he found hlm—lng on lis
¢ bed, reading on @ book.” But declaring, in another
part of his deposmon, that, on the mgbt of the mur-
der, the prisoner, after supping in hig own apart-
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ment, dobody being with him but the deponent and 159&
Thomas Gairner, both his servants, went out at the “"
hack door of -his house to the committing of the:
mutder, accompanied by these his servants: that there-
was another incansistency in the deposition; for Bin.’
ning declaved, that, on the next day, he attended
his master to the tolbooth, i.'e. to the Court of Sés.
sion, which was impossible; for the night of the mur-
der was that of Sunday preceding Fastern’s Even,
which was vacation time, when the Lords did not
sit: further, that the prisoner was not then raised to
the bench; and that Binning was not his servant at
the time of the murder, nor did he-come to his ser-
vice for two years after; and he pressed it upon the
assize to mhark these inconsistencies and contmd!c
nons.
. 'The King’s advocate answered, that the deposition
of Binning was sufficient to testify the libelto be
true; for that, in. all the material parts of his evis
dence, he declared the prisoner to be participant in
the murder. The prisoner replied, that Binning was
but a single witness, which was not sufficient to cona
vict, in a civil actxon, -far less to infer condemnation
for a-capital erime: He pleaded further, that.the
confession* of the Earl of Morton ought not to,be re-
garded, for the same had not been produced in Pas-
liament, when the sentence of forfaukure was-pro-

-#- This confession was suppased at the time not to haye been
) produced on purpose to afford the jury a pretext for acquitting
the prisoner. And the contrivance and success of this collusive
trial were 1mputed to the intrigues of the Master of Gray, and
of Randolpb, the Englxsh ambassador. Moyes’ Memonrs, P 10&,
for A. D. 1586, .

Ce
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1586 nounced against the prisoner; neither was it now
““~ hid before the jury; and, besides, the confession

-,

was emitted after the Earl’s condemnation, conse-

quently it was that of a person dead in law, Finally,

he alledged that the depositions of Ormeston, Hay,
and French Paris, far from criminating him, testified

his innocence; for that these deponents described the -
whole circumstances of the murder committed by them--

selves and their accomplices, without making any mén-
tion 6f him. The argument was finished by a reply
from the ng’s advocate, in which he maintained,

that the deposition of Binning, to which he adhered

at the hour of death, together with the notoriety of -

the fact, and the confession of the Earl of Merton,
which was ¢ more than notorious’ to the assize, and to
the whole country, and consequently needed no pro-

duction, were more than sufficient to convict the"

prisonér: and he protested for an assise of wilfil er-
ror, if the jury should ckanse and acquit him.

Sir William Stewart, son to Lord Qchiltree, also

appeared at the bar, and, as near cousin and kins-
man to the King, set forth, that in respect of the

prisoner’s being convicted in Parliament, of art and’
part in the treasonable murder of Henry, if the jury-

should acquit-him, he proteated for an assize of wil.
ful error; And the prisoner protested in the con.
trary, in respect of his answers, defences, and letters
of rehabilitation.

“The jury thhdrew, chose the Master of Gray their.
chancellor, and all in one voice found the prisoner
clean and acquit of being in company with Bothwell,
Ormeston, Hay, Hepburn, and their accomplzces, in
conmumng the crime as libelled, The jury then in-

<
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serted theit reasons for acquitting the pnsoner, and 1586
these ‘were merely a recapitulation of the arguments “~~
urged by him in the course of the trial.: Only they
mention a third person to have been killed in the
King’s lotiging, one William Glen, who was one of
his Highness’s grooms of the chamber, as well as
William Tailziour, and Andrew Mackaig, mentioned
in the libel.* -

To this account, taken from the public record, I
beg leave to subjoin Archbishop Spattiswood’s opi-
nion of the trial. ¢ In the estate,’ says he, ¢ matters
¢ went not ‘much’ better at this time, and amongst
¢ others, nothing gave more offence than the acqu:t..
¢ ting of Mr. Archibald Douglas, by form of assize.
¢ Tlns man was known to be gullty of the myrther

* In the bricf aocount of the trials of Binning and Home of
Spott, that is given in the abstract MSS. of Justiciary Records,
there is not a ward gither of proof of argumeat. That I might
throw every poss:ble light on the trial .of Douglass, I endeavoured
to have recourse to the original record; but the volume of Re-
cords, ‘or Book of Adjournal, (as it is termed,) containing the
proceedings from 20th Décember, 1580; to 27th November;,
1584, “is not.to-be found. This vexed me the more, as Binning
having been tried on ‘the 8d of June, 1581, and the Earl of Mor-
ton baving bgen fried before that same Court, on the very day’
preceding, I flattered myself with the hope of giving that trial to .
the public; but, from a note in the abstract MSS. taken from the
volume now missing, I find that Morton’s trial was not enten&
on the Record. MSS. Abstracts, p. 111, 118, 118. I also, '
searched the Records of Privy Council and Justiciary, with 2 de~"
sire of examining their proceedings in A. D. 1567, being the year
in which Ormeston, Hay,.Hepburn, &c. were condemned and
executed for the murder of Darnley: and I can hardly persuade.
myself that it is owing to accxdent that the records of both thesg
Courts for this year are also rmssmg.
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1586 © of the King his father, and had fled into England

¢ six years before. The Earl of Morton, at his death,

¢ and one Binny, Mr. Archjbald’s own servant, who

¢ was executed about the same time, did both de-

¢ clare, that he was present at the doing of that wic-

¢ ked fact, for which the King had often, by his let-

. ¢ ters and ambassages, intreated the Queen of Eng-

< land to have him delivered, yet could not obtain it,

¢ At this time a remission being purchased to him for

¢ the concealing of that murther, with a letter of re

¢ habilitation, whereby he might stand in judgement

¢ and plead against his forfeiture, he was in a jury

¢ held the 26th of May declared innocent, and ab-

< solved of the crime. o ;

¢ This was done by the procurement of the Prior

¢ of Blantire, who had obtruded himself in the Par-

< sonage’ of Glasgow, whereof Mr. Archibald  had

¢been titular, and otherwise than by his restoring

¢ could have no right in law to retain it. Many were

¢ grieved to see justice in that sort abused, for main-

¢ taining a sacrilegious possession; but to have sent

¢ him (Mr. A. Douglas) back to England, with a com.

¢ mission to reside there as ambassador for the King,

< which likewise was done, was'an errour inexcuse.

¢ able; and how he, and the Master of Gray, who

¢ was chiefe man in that led assise, carried themselves

¢in the Queen of Scotland’s businesse, wherewith

«they were trusted, we will hear in the end of this
.“year'aq} . Lt

# Spottiswood’s Hist. p. 347,
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s Iohu Earl of Gowry, and Mr. Alexander Ruthven,
Jor.conspiring to bereave his Majesty of life, at St.
Johnsion, 5th August, 1600.

¢3

TH;E Majesty of Rome had subsisted for many ages, 1600
apd bgr sway extended over the fairest part of the \~v~

globe, ere the punishment of treason was inflicted
after the death of the traitor. And it was not till the
division of the empire between Arcadius and Hono-
tgnsy a paxiod. when the weakness of government

increased its jealousies and its severities, that a sen-.

teste- of infamy could be pronounced after death for

that cyime,. and an action brought for wresting the.

sstate from. the heirs of the traitor. With a similar
poliey, James V. who had long been harrassed by his
nobles, solemnly adopted this punishment as a part
of our law, when he beheld the storms that were

gathermg round the throne from the enthusiastic.

spirit of religious and civil hberty that sprang up at
the reformation.*

Sir. Thomas Hamilton, King’s advocate, produced
befare the Parliament, on the 4th of November, 1600,
asummons of treason, duly executed, against Wil-
liam Ruthven, brother, and apparent hexr, to the

Eagl of Gowry, and to Mr, Alexander, Ruthven, spd

and against his tutors and curators, and all having
interest, to hear it found and declared that the said

* Digestorum, Iib. 48. tit. 4. lex. 9.; Coditis lib. 9. tit. 8. lex.
5. et seq. A. D. 397; James V. Parl. 6. chap. 69. A. D. 1540,

[ 4
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1600 Earl, and Mr. Alexander, had committed treason,
" by attempting to bereave his Ma_]esty of life, on the
5th of Augnst, 1600, The summons, which con-
. tams a mmute narrative of the transactions of that
busy day, is dated on the 26th of August, precisely
three weeks after the date of the conspiracy, and the
day of appearance was the 4th of November, an in-
“terval sufficient for people’s minds to cool after so
_great an event, for the defenders preparing their- de-
fences, and for investigating the tryth.
. The execution of the summons was certified when
it was first laid before Parliament. It was produced
a second time on the 11th of November, On the
. 15th, the Parliament resumed the cause; and the
Lord Advocate -produced the following depositions
that were taken before the Lords of Articles.*
_ Andrew Henderson, chamberlain to the late Earl
of Gowry, deposed, that, on the night of Monday
- the 4th of August, he, after supper, was in the Earl
. of Gowry’s. own chamber with his Lordship and Mr.
- Alexander Ruthven. The Earl asked him, What he
had to do to-morrow? to which he answered, ta ride
to Ruthven to speak with the tenants. His Lordship
desired him to pastpane that journey, and to be ready
by fopr in the morning to attend Mr. Alexander to
Falkland; to take Andrew Ruthven with him; to

& The Lords of Articles weié¢ a eommittee of -the different
estates of Parliament, who prépared the business that wastocome -
before the House. Yhey were this year chosen on the 1kth of
November; the depositions were produced in Parliament on the
15th; they must therefore have been emitted between the 11th and
the 15th.
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make haste back with what answer his Lordship’s 1600
brother should order, and to leave Andrew with Mr. “™~
Alexander. They set off at the hour appointed, and
. arriving betimes at Falkland, the Master sent the de-
‘ponent at séven o’clock to see what the King was
doing. " He found his Majesty in the court.yard
booted, upon which he returned to the Master, say-
ing, € Haste you, the King Is coming forth.” The Mas.
ter immediately followed his Majesty, spoke with him
for about a quarter of an hour, and, during the con»
versation, the King frequently clapped him on the
shoulder. The Master then bid the deponent ridein .
all haste to Perth, as he loved Lord Gowry and his
* honour, and'acquaint him that thé King would be
there with a slight retinite speedily, and tell the Earl
to cause dinner be prepared for his Majesty. The
deponent got back to Perth about ten o’clack, when
his Lordship enquired anxiously what answer he had
brought; what reception his brother had from the -
King; and what number of persons was hunting with
his Ma]est:yP The deponent® said, the answer was,
to prepare dinner for the King: that the reception
his brother had was courteous; and. that there were
sundry of his Majesty’s household, and some English-
men, hunting with the King. - The Farl asked what
noblemen were with the King? to which he answer-
ed, ¢ none but my Lord Duke.’t He then went to
his own house and put off his boots, and, upon his
return, the Earl ordered him to put on his, the de-

* Register of Parliament, November, 1600; Crémerty’s Ac-
count of Gewry’s Conspirdcy, p. 88. ef seq.
4+ The Duke of Lennoz.--
' D



26 TREASON

1600 ponent’s, coat of mail, and plate sleeves. He asked
¥~ for what puypose? The Earl answered, he had 2 High-
landman to take in the Shoegate.* About half past
twelve his Lordship bid him bring up dinner. The
Earl sat down to dinner with three gentlemen, and,
while the first course was on the table, Andrew Ruth-
ven returned from Falkland, and whispered to his
Lordship. Soon after, Alexander Ruthven and Wil-
liam Blair came to the Earl, while sitting at dinner,
ypon which the company instantly rose from tahle;
and my Lord bid the deponent send for his steel bon-
net and gauntlet, My Lord then wentto the Jnch,}
and soon returned with the ng, the Duke of Len-
pox, and the Earl of Marr.  After his Majesty came
to the house, the Master of Ruthven asked the de-
ponent for the key of the gallery chamber, who an.
swered, he had not handled it since the Earl came
to Scotland. He then went, at the Master’s desire,
and .got the key for him from Mr. William Rynd.
Immediately upon his Majesty’s sitting down to din-
ner, the Earl spoke privately to the deponent in the
room where the King dined, bidding him go to the
gallery to his brother. He went; the Earl followed;
and they being all three in the chamber, my Lord
said to the deponent, farry with my brother, and do
what he bids you. The deponent then asked the Mas.
ter’s commands, which were, to ¢ go into the round
¢ of the chamber,’ into which the Master locked the
"deponent, and took the key along with him. Here
he remained locked up, accoutered in his coat of

* Shoe Lane.
+ A level field used as a mall, adjoining to Perth, on the road
to TFalkland.
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mail, plate sleeves, sword and hanger, but wanting }600
his steel bonnet. All the while he dreaded that some ™~
mischief was to be done; and he kneeled, and prayed
to God. In about half an hour Mr. Alexander re.
turned, entered the chamber first, having the King
by the arm, put on his hat, drew the deponent’s
hanger, and addressing the King, sald, ¢ Sir, you |
¢ must be my prisoner; remember on my Father's
¢ death.” And, as he held the hanger at his Majesty’s |
breast, the deponent wrenched it out of his hand.
The King said, < Mr. Alexander, ye and I were very
¢ great together; and, as touching your father’s death,
¢ Man, I was but a minor.” The King added, © al.
¢ though ye bereave me of my life, ye will not be
¢ King of Scotlard, for I have both sons and daughe
¢ ters” 'Mr. Alexander answered with a great oath,
it was not his life that he desired, but a promise to
“his brother the Earl. The King said, fetch hither
your brother; and Mr. Alexander stipulated, that
the ng should not cry, nor open the window till
his return, and then went away, and locked the door
after him. TUpon this the King asked the deponent,
¢ How came ye in here, man?’ and this deponent
answered, ¢ As God lives I am shut in here like a
' $dog’ The King said, ¢ Will my Lord of Gowry
¢ do me any evil, man? This deponent answered,
¢1vow to God I shall die first.” He then, at the
- King’s desire, went to open the window; but, before
he got it opened, Mr. Alexander returned, and said
to his Majesty, ¢ By God there is no remedy;’ then
leaped upon the King, and gripped both his hands,
he, Mr. Alexander having a garter in his. Then the
King said, ¢l'am a free Prince, man, [ will net be
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1600 € bound.” So his Majesty cast loose his left hand
“ from Mr. Alexander, and, at the same time, the de-
ponent drew away the garter, and the King leaped
"out of his grip. He then threw his left arm round
the King’s neck, and.crammed his right fist into his
mouth; and his Majesty and he wrestling, the de-
ponent pulled his hand out of the King’s mouth.
.The deponent then reached over the King’s shoulder,
and pulled up the board of the window, and his Ma-
jesty cried, ¢ Treason! treason!” Mr. Alexander spoke
thus to the deponent, ¢ Is there no help with thee?
¢ Woe worth thee, thou villain, we all.die/”” Then he
clapped his hand to his sword; but the King putting
his hands on the Master’s, stopped him from draw-
ing it. Thus struggling, they staggered forth of the
cabinet into the chamber; the door of which the de-
ponent unlocked, that he might make his -own -ess
_cape, and let in the King’s servants. Just as he
opened it, John Ramsay entered, with.a hawh on his
hand, drew his hanger, and laid about him. ' The de-
ponent then went down stairs, and, as he came to
the front gate, the Earl of Gowry was standing be-
fore the gate, accompanied by sundry persons, kiaving:
the- deponent s helmet on his head, and a drawn
sword in * each hand. The deponent then went to
his own house, where he rémained till the King left
the town.. After this, he went to the bridge; and
walked up and down about an hour. When he re-
) * It was common, at this period, for combatants to fight with
- weapons in each hand; Lord Gowry had been long in Italy, and

probably was a good swordsman, Arnot’s Hist. of Edmburgh
P70 .
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turmed Iwme, his wife asked at him, ¢ What trouble 1600
 was' within #he place?’ To whom he answered, “
¢ Well is. me of ome. thing, that, if I had not been
¢ there, the King had been twice sticked* this night:
¢ but 'woe’s me for the thing that is fallen out.” The
deponent added, that, being met by Mr. John Mon-
crieffe .on his return from Falkland, who asked,
Where be had been, seeing his boots were on? He
answered, some miles beyond Erne, not daring to -
unfold the. particulars, as the Earl had forbid lnm to
tell the. errand.t
The Duke of Lennox deposed that, onr the 5th of
. August lst, being in company with the King at
‘Falkland, be saw- Mr. Alexander Ruthven sp'eakmg
with hstayesty before the stables, between six and
seven in- the morning. Soon after the King went 2 -
stag-hunting;. and having -killed a buck ifi the Park
of Falkland, -he desired the deponent to accompany
him to Perth, where he meaned to have some con-
versation. with the Earl of -Gowry. The depopent
immediately sent his servant for another horse; and °
for asword, and followed the King. - When he over-
took his Majesty, Mr. Alexander was speaking with
him.. Shortly after theDuke’s coming up, the Ring
rode aside, and said. to- the deponent, ¢ Ye cartnot
guess, Man, what. errand I am riding for; I am
¢ going to get a pose] in Perth: and Mr. Alexander -

# Stabbed.
t All the depositions are subscnbed by the respectwe witnesses. |
1 A hidden treasure. This was by o meaas so improbable a
tale, as one, from merely viewing modern’ manners, would deem.
it. The King was given to understand that this strange man was
an emissary of the Court of Spain, furnished with a quantity of
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1600 ¢ Ruthven has informed me that he has found a
“~~ ¢ man that has a pitcher full of coined gold of great
. ¢gorts.” The King at the same time asked the de-
ponent what sort of a2 man he took Mr. Alexander to
‘be; who answered, ¢ That he knew nothing of him,
¢ but as of an honest discreet gentleman.” The King
afterwards described to him minutely the circum-
stances of the pose; to which the deponent answered,
¢ I like not that, Sir, for that is not likely.” As they
rode by the bridge of Erne, his Majesty said, ¢ That
¢ Mr. Alexander desired ‘him to keep the matter of
¢ the pose secret, and take nobody with him.” But
the King, both at that time, and in the Farl of
Gowry’s Hall at St. Johnston, bid the Duke ‘take
taint (i. e.) take heed where I pass with Mr. Alex-
ander Ruthven, and follow me, When the King
‘was within a mile of Perth, Mr. Alexander rode on
before the company, on purpose, as the deponerit be-
lieves, to advertise the Earl of his approach; and,
when they were within two pair of buttlengths of
the town, the Earl, accompanied by diverse persons
on foot, came out to meet the King. Then his Ma-
jesty, accompanied by the deponent, the Earl of
Marr, Abbot of Inchaffrey, Sir Thomas Erskine,*
the Laird of Urquill, James Erskine, William Stu-
art, Sir Hugh Harries, Sir John Ramsay, John Mur-

gold for the purpose of exciting fresh commotions. When the
Earls of Huntly, Bothwell, and Crawfurd, were tried for varicus
points of treason, A, D. 1589, they (and in particular the Earl
(of Bothwell) were convicted of receiving from certain Jesuits,
and from Graham of Fintry, large quantities of Spanish gold,
Tor the purpose of raising forces. Rec. of Just. May 24, 1589,

~ * Created Earl of Kellie
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ray, John Hamilton of Grange, and John Graham 1600
of Balgowan, passed altogether to the Earl of Gow. *™™
ry’s hall, in company with his Lordship and Mr.
Alexander Ruthven. The King called for a drink;
which was long of being brought to him; and it was
an hour ere his dinner was served up. When the
desert was on the table, Lord Gowry came to the
deponent, and the other persons of his Majesty’s
suite, and desired them to dine; which they did ac-
cordingly in the hall. When they had nigh diped,
the Earl came to them from the King's chamber, and
called for wine, saying, he was directed from his Ma-
jesty’s chamber to drink the King’s health, to my
Lord Duke and the rest of the company. Immedi-
ately after the health was drank, the deponent rose
from table to wait on the King, conform to direc-
‘tions; but the Earl said to him, his Majesty was gone
up quielly some private errand. His Lordship then
called for the key of the garden, into which he walk-
ed, in company with the deponent and some others.
Soon after, Mr. Thomas Cranston came to them, cry-
ing, ¢ The King’s Majesty is on horseback, and riding
¢ through the Inch.’ Then the Earl cried, ¢ Horse!
¢ Horse!” Cranston answered, ¢ Your horse isin town.’
His Lordship made no reply, save continually crying,
¢ Horse! Horse!” The deponent and the Earl came
first out of the garden, through the hall, to the close;
and, as they came to the outer gate, the deponent
- asked at the porter if the King was gone forth, who
answered, that assuredly he was not. © The Earl said,
¢ I am sure he is first always. Stay, my Lord, drink,
¢ and I shall go up, and get the verity thereof.” lm-
mediately he came down ‘again, and affirmed that the
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" 1600 Kihg was goné éutatthe back § gate, and' away " Upon
"\ ithis the degonent, ‘the” Earl§ of " Gowxy ng ‘Marr,
* with the rest oF thé cothplirly; ‘Wént out 3 t:x front
gate; and, 5%ty Were stdhding fhere ih'the street,
deliberating Where to"sek the” King, the"de dgonent
Yeard - véice;-and §4id 'to the Farl of Marr This
“Ys the' Iﬁng’s‘towe thdt cries, be where he mil > So.
* they 4R Yookéd up to:the lodging, and sasy hit 'Ma-
‘jesty “loblkitig forth of thé winddw, dantirg s, S hat,
- “his face ved, aiid dn hand fi‘n'jfmg hig clzee?c and
< mouth, and the King cried, I dm ‘murdered, Trea-
~«sofi! My Lord’ Marr,’ ‘help, ﬁc&v"’ ]ns;ant’ly the
deponent, Lord Marr, and the company, ran up s stairs
to the galtery chamber, where his Majesty was, to
have telieved hirhj but the ‘door was fast. . Seemg a
Tadder, they rushed it agamst the door, ‘but the?ad-
der broke. They then sent £6r 'hammeis, and, pot-
-withstandling they thundered at the door “with Jarge

- forcing hamimers, they got no entrance, tall thei':a
of Gowry and his brother were. ‘both slain. . "When
they got admission; by assiétanée of those within.the
chamber, who helped them tg break open the door,
they-found Lord Gowry lymg ‘dead, his brotlxer, Mr.
Alexander, bemg slain, ‘and carried down st:urs,be-
fore their entry. When they entered. th'g'“rqom
where the’ ng was, the deponent saw, tﬁropgh one
* of the ddors, which was by no meansclose, the ;msh-
ing of halberts and swords; but’ knew moge, of, the
combatants save Alexander Ruthven of ,Freeland’
and liow'soort ‘the said Alexander heard my Lord
Duke’s voice, he and his accomplices left that door,
and gave nofarther disturbance. Depones, That he
saw several of Lord Gowr'y’s servants in arms in the
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¢lose, both before and after the King dined, and that 1600
‘there was 2 tumult before the Earl’s lodgings, and “™
in the High Street, for about two hours after his
‘Lordshnp s and Mr. Alexander’s death.

The Earl of Marr’s evidence, in most thmgs sub-
stantial, corroborated that of the Duke of Lennox.
* The Abbot of Inchaffrey deposed, That he saw Mr.

" Alexander Ruthyen at Falkland in conference with .

the King, for about a quarter of an hour, on the
‘morning of the 5th of August. The deponent ac-
companied his Majesty to Perth, and dined in the
‘Earl of Gowry’s. After dinner; the deponent heard
that the King had taken horse, and was gone to-
“wards Falkland, and the Earl assured the company
) '1t was s0; upon which the Duke of Lennox, the de-

-ponent, &c. called for their horses. As they waited
_for them, they heard a vonce, and the Duke said,
¢ Yon is his Majesty’s voice, be where he will.’ Im-
‘mediately they saw his Majesty looking out of a win-
dow, without his hat, his face red, and crying, .
¢ Help, my Lord Marr' Treason! Treason' I am mur-
¢ dered”

The Abbot of Lindores deposed in all things agree-
able to the ‘evidence of the Duke of Lennox; adding,
that, when the company asked if the King was gone
forth, the porter said he was not. The Earl affirm-

" ed, he had gone ¢ out by the back gate; to “which the
'porter replied it was impossible, for he had the key
'lof that gate. When the King called out of the win-
"dow, ¢ Treason!” James Erskine laid hands ¢n the
Farl upon the High Street; Sir Thomas Erskige also
?l?p&l him, _saymg, ¢ Fie, traitor! thisis thy deed;
' “thou shalt die’ "To which Lord Gowry answered,
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1660 #1'know nothinjy of the matter.”: A scuffle then en-
AN sued:: the Earl drew bothhis swords, and cried; 41

¢ will éither be at.my own house, or-die by the gate;’
and, at the head of about tlﬁrry‘ persons, he:made
his way into the place.. :
-Sir Thomas Erkine’s testimony cnnﬁrmed thoséof
4he twopréceding witnesses. He added, that, when
he had got into the close, meaning:to fiy-to his Ma-
jesty’s assistance, 'Sir John Ramsay callted.to him to
-eome up.the turnpifte * stair to the very top. When
‘he had got up five steps, he met Mr: Alexander Ruth-
wen, who was bleeding in the face and nedk. - Sir
-Hugh Herries, and others who were with himi, cried,
< This is the traitor! strike him!” He was struck a¢-
- -cordingly; and fell; and, as he was fallen, he turned
his face, and cried, ¢ Alace! I had not the witek of il
."The deponent then went up stairs to the chamber 3t
the head of the gallery, where were the King and Sir
John Ramsay. only; Sir Hugh Herries and a servant
followed him; immediately after, Mr. Thomas Cran-
-ston entered the ehamber with his sword drawn, the
Earl of Gowry following, with a.drawn sword in
-each hand, -and a helmet on his head. They. struck
at the deponent and his colieagues, who defended
: themselves and struck again, and Cranston wounded
the depopent in the right hand. At last, Sir John

--Ramsay gave the Earl a deadly stroke. .The Earl
leaned to his sword; a2 man held him up; but how
soon his Lordship fell, Cranston and the rest of his
followers left the room.

* The name given to a winding stair, very common in séiland.
1 Blame of it.
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-* Bir.John Ramsay 'deposed, that, after having dined 1600
on the day libelled in the Earl of Gowry’s, -he taok ™
his Mfajesty’s hawk from John Murray, in order that
the said John wight dine. Misting the Kiog, he and
the Laird of Pittencrief searched. fer his Majesty ig
different apartments; and, when they came. into the
gloke, Mr. Thomas Cranston told them the King wis
on'borsebagk, and at the Inch. The depenent then
2011:20 the stable for his horse, and, as he was at-the
gublé-door, he heard the King’s voice, but did not
widetstand what he said, ‘He immediately returned,
wid, -entering the close, he found a -turnpike* door
opery into which ke entered and went up stairs,
-Hearing a struggle and din of feet, he run with his
iswltle forew againet the door which enters from the
‘waip to:the-chamber at the end of the gallery. Hav-
Angsburst open the door, he saw the King and Mr,
‘Alexungdoer Ruthven striving and wrestling; his Ma.
jeaty -havisg Mr, ‘Alexander’s hesd under his arm,
-4fid - Mf. Alexinder, who was almost on his knees,
‘had his hand npon the King’s face and mouth: - His
Majesty, seeing the deponent, cried, © Fie! strike him
Imgh, because he has in pyne doubett upon him.*
Tmmediately the deponent cast the hawk off his hand,
-drew his hasgér, and struck Mr. Alexander, and
the King instantly pushed Mr. Alexander down
stairs. In the rest, he deposed in all points conform
% Sir Thomas Erskine. '
* Door of a turnpike stair.

t Pyne doublet was an under coat of defence, made of wire, to
shield from the point of a dagger It was worn by pions, ox
foot soldrers.’ )
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1600 " Riobért Cludstie; porter ¢0:the Earl of Gowry, sdw

. iy Lord Dte; thei Burl of« Mart, and theﬂarlaof

'Gowry, come into tlie eise: My ‘Lord Douke askedh -.

the deponent, if the King was gone out? Hesaid, Not,
Then Lotd Wirr §aid, * Billy, tell me the verity ifhis
¢ Majesty be furth pr not” He answered, ¢In truth
“he s not.’- The.Earl of- -Gowry, lookmg at him-
with-an angry countenance, said; ¢ Thou lie; he-is -
¢ furth at’ the back gate, and through the -Ineh:*:
Thei this deponent answered, ¢ Fhat canriot be; for -
¢ I have the key of the back gate, and all the gates
« of the place” Then the -deponent saw his Majesty .
looking out of the window of a turret, ¢rying, ¢ Trea«t-
¢ son!* &c. Upou which the Duke, Lord Marr, and
others, ran up ‘the turnpike stair to the’ gallery.’
After this Lord Gowry came from the High Street -
into the close, a steel bonnet on his head, 2 drawn,
sword in-his-hand, accompanied' by sundry persons,
all with drawn swords. -My Lord and his followers'
rushed up the turnpike stair; but the deponent knows
not what passed within #he place, save by report; nog.
knows he any more of the matter. .

John Graham of Urquill deposed ¢ conform mhe
¢ Lord Duke of Lennox and Earl of Marr, int d%
¢ things, reddens eandem causum scientiae. S

John Graham of Balgowan deposed in all thmgs
conform tu the Duke of Lennox.

Twenty-two more witnesses depose either in con~
firmation of the preceding evidence, or to other facts
of less moment. In the whole of the deposltions,
there is not a word of the Earl’s belt and magic cha-
racters, nor of his not bleeding till the belt was un-
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loosedy? and of ‘the -sheinons against. the: Earl -of 1600
Gowryfs:heind, and the’indictiménts. 2gasn9txlnbfd~ LS
lowhthdnmte\udcuted at-Perthu: .o v
10/ Lo Griar @ eyl s, S
* In the acpount tha; was pubhshed saon, after the. qomp:racy,
both ;’Bese cts are ‘mentioned, and probably they were both
true.* Piom these, two’ very diffetent conclusions hive beéen drawn,
by the‘igharunte of those who believéd, and the ‘partiality of thode
who discyeilited 'the: conspiracy; the .one, ﬁaﬂ the not-bleeding:of'
the a»wgdmu oming to the mpgyopl characters;, theother, that this
tale is 3¢ ab.rgrd, as to excite stromg suspicion concerning the reakty
of the acy. The real motter had been simply this: Lord
Gowrym;gnved the deep and mortal wound\by the thrust of a
small ¢wowd; *And hé had not'immediately bled externally; but, on
his clothes 'on his. belt being taken off, and the body being turned
into diffesent postures in the stripping, #he Mood had gushed out..
Besides, it frequently happens that, on a person’s being blooded
after wdden deat{x, no, blood will issue for some time; but, when
the sérous part-of the blood separates from the grumous, the for-
mer VAT flow out of the wound. This the fohd friend often looks
on as the mark of reverning life, while & is the most cectain indi.
cation of death.—Necromancy at this period.reigned with uncon-.
trouled sway: over the gloomy empire of. darkness. A belief in
-the power of charms, and talismans, has prevailed in a greater or
Jesser dégree in most ages and nations. A judiciou’ sceptic, thete- «.
fore, will not ground his disbelief of a natural event, because the -
ignorant withess who tesifiés it, dscribesit to a prefernatural casse.
An ificident, much more remarkable than -Lord Gowry's not
bleeding till his belt was unloosed, is authenticated in the trial of
Philip Stansfield for. parricide, A. D. 1688; a trial which it would
be superfluous in me to publish, as a proper abridgement of it hag_
already been made by Salmon. James Muirhedd, surgeon, in
the course of this trial, deposed, ¢ That, upon the prisonet’s as. -
¢ sisting: to lift the body of his dectased father BSir James:Stans. -
¢ field, after-it had been sewed up, and clean linen put: on, ¢t dars.
¢ ed out blood through the linen, from the left side of the neck, which
¢ the panel touched; but that when he (the witness) and the other
¢ surgeon put ‘en the lLinen, and stirred and moved the head and
¢ neck before, ke suw no blood at all.’ ‘TLis is confirmed by anogher -
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1890 - ‘.I‘he Parliament. pronounced a sentente, de¢lating

&0/ the late: Earl of Gowry and Mr. Alexander ‘Ruthven,
to: have committed nianifest treason in all péints cony.
faived in the sommons; and, therefore, decernimg
their name, ‘memory, and dignity, to be extin
ed; their arms. to be cancelled; their whole estate,
real and personal; to be forfeited, and annexedto-the
crown; their bodies to be taken to the Cross of E.din-
burgh, and drawn, hinged, and quartered; the name
of Ruthvento be abolished; and their posterity, and
their surviving brethren, to be incapable of sncceed-
ing to, or of holding any oﬁioes honours, ot pos-

sessions.* - AN TR
A . [
witness; and it is worthy of remark, that Sir James was not'sxalp-
‘bed or shot, but strangled.—Salmon’s State Trials, p. §10.
" * How different this sentence, how different the execrable laﬁ'
of Arcadius and Honorius, upon which it is founded, ¥rorn the
following law of our brave, our free. anceswrs, the' Gothy, whem
we, notwithstandipg, call Basbarians!: 4. Omnia crimisa suos s¢-
*.quantur auctpres.  Neg pater pro §lio, nec filiys pro.patre, .nac
¢ uxor pro marito, nec maritus pro uxore, nec frater pro fratre,
_ ¢ nec vicinus pro vicino, nec proquinquus pro proquinguo, ullam ca-
. % lamitatem pertimescat. Sed ille solus judicetur culpabilis, qui
- ¢culpanda commiserit; et -crimen cum illo qui fecerit mortatur:
¢ Nec successores aut haeredes pro factis parentum ullany calami.
¢ tatlem pertimescaat.’ Leges Wisegothorum, Lib. 6. stt.dg.,{..
The reader may compare the above with a certain other Jaw,
which his reflection will suggest to him.+-This sentepce, in’ one
particular, exceeded the capricious cruelty of the Roman Empe-
rors; viz. in the insult offered to the dead bodies. Sticking- the
head and limbs of traitors upon poles, or hanging the bedy in
chains, is a refinement of modern tyrants. ¢ Corpora eorum qui
¢ capite damnantur, eégnatis ipsorum neganda non sunt. Eorum
¢ quoque corpora qui exuriendi damnantur, peti possunt: Scikcet
¢ ut ossa et vineres callecta sepulturae tradi possmt.’ ‘Di gest. Lib.
48. 24 L 1, . .. _ . o
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‘The Parkameat at the same time pronduticed i si- 1600
wilay sentence on Alexander-and Heary Ruthvens, v
sons te'the Laird of Freeland,, Hugh Mencritffe,
brosher-to the Laird of Moncriefle, and Patrick Evioe,
broghes to the Laird of Balhousie, And, on-the 28d
of August preceding, three of théir accompkices, Mr.
Thomas Cranston, and George Craigengede, servants
to thie: Earl of Gowry, aad John Macduff,* who with
thejr. dzawn swords had rushed up the turnpike with
the Earl of Gowry, and assaulted Sir Thomas Ers-
kine, &c on a.proof led, as well ‘as their own con-
fessions, were convicted before the Court of Justs-
diary at Perth, and executed the saime day.

I have thus presented the simple evidence, and
wighout arguments to enlighten, or ingenuity to per-
plex the case,. 1 apprehend the reader has already
formed his opinion, whether this was a plot of Gow-
ry’s.against the King, or of the King against Gowry.

1 shall mow state the following arguments, which im-
press me ‘with the most coinpleéte - conviction, that zt was

a plot bf Gowry against the King. ' .
" Argument 1st, That an attempt upon the King’s per- *
son was neither uncommon nor unlikely. This will be
best evinced by a list of the vaiious attempts made
by King James’s subjects on the person of their Sove-
reign. '

1s¢ Attempt, 24th May, 1578, The Earl of Mor-
ton, one of the murderers of the King’s father, seizes
the King and the castle of Stirlingt

* Lord Govnjy had not made these three ,a,c:q;zainted with his
‘plot, nor had they any other share in the guilt but joining their
_ master with drawn swords. Records of Justiciary, Aug. 22,1600.
" 1 Robertson’s History of Scotland, vol. Il. p. 62.  Arnot’s

History of Edinburgh, p. 84. '
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- 1600 + 2d Aftempi; 23d.August, 1582, . Willlhar el of
W~ Gowry, father:to the Earl whose triald present, at
. his-own house of Ruthven, wnh the aid .of-other
Lords, seiges the King, .changes his Misisters, and
Jeeeps him in ward about a twelvemonth.- ’l‘.hjo the
«church voted to be a.good and -acceptable. service to
God, the King, -and the country. . . ..

. 8d Aitempt* Francis Earl of. BoehwelL nq:hew
4a James Earl.of Bothwell, who was one. of Darnley’s
murderers, aided by some Popish Lords, assemble at
Quarrel-holw,’r with 2 number of . persons, for the
purpose of seizing the King in his palace of. Holy-
.roodhouse, murdering the Chancellor, .and- over-

.. throwing the, established religion. “

. 4th Astempt, 27th December,.. 1591. 'Dhe same

Earl of Bothwell, .James Douglass|} of Spott, and

. Rec of Just. 24th. May, 1589 Spomswood’s Hist. p '876.

““It is worthy of remark, that Eogan, in his letter to Lord Gowry,

.of the'29th July, 1600, on the subject 'of the intended ‘conspiracy,

when speaking of the Earl of Bothwell, uses these words:—¢ In

. -$case God grant us happy success.in thigerrand, I hape to have

«  “both your Lordship, and his Lordship, with many others gfyour
¢ lovers, and his, at a good dinner, before I die.’

+ Close by the village of Restalng, about a mdn distant from

_ . Holyroodhouse.

Il Son-inlaw to George Home of Spott, who was tmd for the
mugder of Darnley, and who afterwards was one of the jurymen
who sat on the trial of Archibald Douglass for the said mwtder,
By the bye, this George Home of Spott was himself murdered,
not without great suspicion of the murder being perpetrated by
the said James Douglass, his son-in-law and successor. Deuglass’s
inducement to jvin the conspiracy, was to relieve his servants who
were confined within the palace, and who next day were to be put
to the torture concerning the murder of his father.in-law. John.
stoni Rer. Brit. Hist. p. 158, Spottiswood’s Hist. p. 386.
Moyse’s Memoirs, p. 130,
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- 1wt atirty accomnplices; sufpriss’ the pafuce 'of Hagu 1600,
.. Joodhqusé, while the King-sad Queda: dre- v migper, ™™
1 ;11 joréak bipenithe  Ghansellor’s; 1adzsaule stheiroyal
. 1napaninietits, *kilk Johav'Sclaw,? his Majesty’s pHntipal
» |7 eiglifrryy. und: calt for- fize {0 ‘convummerguchof! the

» odome asidhey could aét break-up 'bucarb repalsed
by Sir -James Sandilands’ ahd theioiizeds of Rdin.

.. -(yorght and eight of the conspirdtins hinged next

< shawondiihg, withoot jury*, on u,gallbwurec!ed before

< -idre pakaod gate. -} e Poen

1@&M;A2m Jum:, 1599 m ‘samé M qf
BOM the Master of Gray; and:others; who, in
7@ fdmanowehs aftes], were detetteddn @firesh conspi-
racy with the Gourt oft Spaln, for irvdifig:Scotland

« canddBngland,’ assxult .che! King in thé putdee ‘of Falks
-anlagdomr midoights but, by resistamce* of those with-
”in and by the country, on the early tumout of dan-
" “gér, tising in his Majesty’s defence,, they are forced
m q.lm;;ion the en.tetpnze, they plundet tha toyal

O P

. of Great Beaﬁ Record, Book 40. No. 21 Ide Aug 1598.—
-T&rdon to the Master of Gray, his uncle,. and two brothers, and
to James Graham, brother to the late Laird ‘of Fintry, for trea-
sonably atracking the King’s person and the palace of Falkland,
Johnstgri. Rer. Brit. Hist. p. 168. Moyse’s. Meroirs, p. 188.—
+»; o show how- grossly the sacred piriniple of religion was prosti.
.. .haw it was.a mere mask put on to hide the ambition or
. qonritief ahose Nobles, whose. piety even modern historians have
- ‘st et ashamed 20 celebrate, it is not incuripus to-obsesve, that
- :Nighlesof the, Pppish and Prashyterian religions, fiequently united
in the same.conspiragies. ¢ The wolf and the lamb shall feed to-

« gather? . saiah, cb, lxv. 7. €5. The flames of Loodon, in the

. year, 17680, gave a fatal and memorsble testimony-of the deltsion

* and owtrage, which, under the prétence of rehgxm; may still be
excited by a champion of the covenant, .

r
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1600 stables and park.of the horses, and betake themsglves
Y™ ta ﬂlght. Several of the conspirators are slain in the
pursuit, or hanged. Tke Master of- Gmy is pardon..
ed, that he might have the opportunity of giving
additional proofs of his treachery.*® S
6th. Attempt,- 1'7th December, 15._59. The rabble
of Edinburgh, instigated by the clergy, and counte-
pancedt by the Lords Lindsay and Forbes, assault
with great fury the tolbooth of Ed‘mburgh in which,
are the King, his ministers and Judges; but are re-
pulsed or appeased by the magistrates, and more
gespectable citizens.
7th Atlempt, 5th August, 1600, bg/ Jokn Earl qf
Gowry, and Mr. Alexander Ruthven, on the person
/¢f the King, in the Earl's own house of St. Johnston.

# There were other attempts of less note upon the King’s. per.
son, which I pass over. )

t Amot’s History of Edmburgh, p. 43, Moyse’s Memoirs,

p. 249.—When Ogilvy the Jesuit was brought to trial, his jadges,
or tather iquisitors; interrogated him about the Pdpe’s right to
depose excommunicated princes, and if it was lawful to put such
princes to.death. In amwermg these i mterrogatohes, he reproach-
ed the Court with this attempt.” After saying it was niot Papists
but heretics, who inculcated pamclde, he goes on thus: ¢ Pul-
¢ veraria conspiratio aulicorum fuit, at non sic cum die Septem.-
¢'bris vestra (it should be Decembris) quando ingenti armaterom
* manu regem in Praetorio cum Senatn necare voluistis, quod e¢
« fecissetis nisi concursa opificum satellites adjuti e manibus vestris
¢ regem eripuissent:. Duo millia sunt hadie Edinburgi qui illo
.. e die arma tulerant, et tot esse possunt testes, tres predicantes eg»
¢ hortatos fuisse ad fortiter agendum, clamantes, Deus et ecclesia;
"« cum ex altera parte clamaretor pro Deo et Rege; pro quo facto
* Edinburgum-debebat comburi,” Relatio incarcerationis et mar.

vyrii Joannis Ogilbei, &c. typis vidure, L. Kellami, 1615. See
is trial below.
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_ means an unlikely person to make such an attempt.

. Lord Gowry had the misfortune to be bora ih 2
‘country which had been recently stained with-a deed
of the mast diffused and complicated foulness, of any
that disgraces the anmals of the most corrupt and pro-
figate Court.- The Prince under whom he tived,
fpossessed no solid nor permanent authority; nor did
his ideas of prerogative correspond with the extent
‘of his power; for he deemed the Royal pleasure
to be the standard for measuring out law to the
. subjects.” The people, on the other hand, enjoyed
no regular system of liberty, yet were extremely
" destitute of the respect due to the Sovereign. The
tutbulent nobdes, in gratifying their common pur.
swivs, ambition, and revenge, were restrained by no
‘delicacy of sentiment, no politeness of mantiers, The

_clergy held the pulpit to be a sanctuary from which
they might declaim without challenge on matters of
state; and their bold sentiments, their. lofty preten-
sions, were often unfolded in the most coarse-and

intemperate language. To add to the public disor- ~

der, the kingdom was distracted between two fo-
reign factions, and two rival religions. The Spanish
faumn »med with the Popnh the }:.nghsh . w}th

* Tt is bighly pro‘bnble that some persons in the Coarto’f !.'.ng.
land were privy to this censpiracy, In a letter of Logan’s, which
is ingrossed in the indictment agamst George Sproit, who wag
executed for concealing this conspiracy, there is this passage: ¢ [
“trust, and am assuréd, we shall hear word within a few days
"¢ frtom them your Lordship knoweth of; for I have a care to see
¢ what ships comes home by’ Records of Justiviary, August'12,
1608, o

43
" Argumént 8d. That the Earl of Gowry was by o 1600
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1600 the Presbyterian. The Prince wha gpided the gaz of . .
“~~ state over those arduons paths, increased. she; confu. .
sion by his inability, to dirget it..- From, a. want- of
judgepient, of rasolunon, and of temper, he fre.
quently conmved at, Qr, pardongd, the, MORL WTOCIONS .
crimes, while he pnmshad, with illegal and excessing

. rigour,* trivial or imaginary. oﬂ"euces.ﬂ Equally, ner .
skilled to hurl, the imperial thunder, or to encircle .
his temples with the rays of mercy, be weakened ...
maral dlsuncnon, while he broke down'the hamctp.
to the commission of the more atrocious erimes; . ~

The murder of Riccio, by.Lord .Gowry’s ’grgndw :
father, was perhaps the greatest insult-ever Joﬁ'emdq ,C
to a woman ahd a:Sovereign, and may be deemed .
the harbinger of the succeeding.tumults.. Amd. the
Earl’s father, when he seized.the King at Ruthyen,.
changed his ministers, and keps.him in ward fora’
.gwelvemonth showed that his xespect for ngnses -
was nof much, greater than his fathers, - ... -,

Tlus Eir] soon after fell upon the scaffold, and in

. his déath we may probably look for. the prmc:pal mo-
tive to Gowry’s Conspiracy. The Church, in 2. so-
lemn act of their Assembly, declared their approba-

* tion of the elder Gowry’s seizing the King at Ruth. -
ven; and. the Presbyterian clergy, . in their writings _
and declamations,. always enforced this topic, and
expreséed their opihion, that he fell by ari unjust sen-
terice. One of thie most eminent and popular of that
order was prece,ptor to Lord Gowry and his brothers
Thus the idea o{ a murdered father, instilled in the

s

* See the Index, articles Tennent, Cornwall, Flemmg, Gush-
ue, Maccalzeanc, Ognlvxe, Roxs, Saudxlands
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‘conversatiohs of théir preceptor,® ‘and supported by 1600.
the authority of the Chorclt, must have made a deep “~~
impression on the youthful minds of the offspring of
Gowry.  This, indeéd, is not sithply supported by
plaus:bie ‘Conjéctire; it is instructed by evidence.—
When' Alexander Ruthven approa.ched the Klng with
a drawn hanger, his words were, ¢ Remember onmy
¢ father's-death.” The same is corroborated by Lo-
gan ’s Jetters; letters which, frorm the proof adduced
in the following trial, I hold to be authentic evidence,
particularly in thé following passage: :t « I think there ~
¢ is pome of a nohle heart, or carries a stomach worth
¢ a pbuny, but-they would be content and glad to
¢ see an ‘contented revenge of Greysteil's death.’}
" The family of Ruthven had long been looked up-.
on as the head of -that party which was attached to
Englind and the Reformation; and the accomplish:
ments of the latter GOWty qualified him to be the
leader of an enterpnsmg faction. Thei unportange. he
derived from aristocratic influence over his extensive
domains, and from the attachment of a powerful
party iir Chutch and State, was embellished with the

" # To exclude misrepresentation, I desire it may be understood,
I neither wish to insinuate, nor do I believe, that Lérd Gowry’s
preceptor, or any of the clergy, instilled into his mind to reveage
his father’s death; but only, that they muss have repeatedly told
bim his fatha' fell by a hard sentence; and that bis mind breod-
ing over this, Jomed to his ambition, and the stat¢ of the conn-
try, probably suggested to him this conspifacy against the ng.
Awhich terminatcd in the ruin of himself and of his family. ' Lo.
gan’s Letters, No. 5, would completely vindicate Lord Gowry’s
preceptor £ frem such aspersion.
1- Logan s Letters, No 5. ult. Juiy, 1600.
1 A nickname for the elder Gowry.
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4500 lustre of a royal desqet/xt.' Thus ambition,. as well
a5 pevenga, might stixmﬂate Gowry to his .daring

" William, secoad Lord Ruthven, the Earl’s great gmdfathq,
married ~Janet Haliburton, eldest daughter, and co-heiress, of
Patrick Lord Haliburton of Dirleton, whose predecessor, Sir
Walter Haliburton, married Lady Isabel Stuart, eldest daugbt&
of ‘Robert Duke of Albany, Regent of Scbtland, third ‘son of
Kiog Robert IT. The Easl's father, William, first Earl of Gow-
1y, maarried Doyothea, danghter to Henry Lord Methven, who
was figst married to the Princess Margaret of England, daughter
of Henry VII. and widow of James V. It is said Lord Gowry
propagated a rumour of his mother’s being descended of thay
marriage, ‘and that many low pedple about Perth credited the re.
port. (Scot’s Hist, of Stotland, p. 558.) Yet it seems damm-
strated hat she was sprung of a marriage between Lord Metewen
and Janet Stewart, daoghter of John Earl of Athole, Jouglass’
Peerage. p. 16, 805, 821. Lord Gowry adopted i mto the ama
of his family, A. D. 1597, a sword pointing towards an zmpenal
crown, with the moito, ¢ Tibi soli» Crawfurd’s Peerage, p. 186.

" I am'induced to believe that, Bowever atrocious Lord Gowrf s
purpose might be, he did not intend to dispatch the King imme-
diately. The evidence of what passed between the King and
Alexander Ruthven, as well as a consideration of the most wary
steps Gorwry could puirsue, confirm this notion.  Ruthven’s speech
to the King was, ¢ Szr, You must be my prisoner;’ and, when he
returned 2 second txme, and swore there was no remedy, instead
of stabbing the Ku';g, he only proposed tying his harids. “Whe-
ther the brathers consulted their ambition or their safety, it was

prudent for them not to dispatch the King at St. Johnston. The
notonous murderer of the King could have little hope of ascend.
ing ‘his throne. By throwing the bloody task upon the hands of
an assassin, at an after day, they might shift off the imputation‘of
pamade, and their partizans might deny, with ‘as much effrontery,
that Gowry committed the murder, as_they have since done that
Gowry hatched a conspiracy. Besides, while the King remained
in custody of the brothers, his lnfe was a hostage for their safety,
and a check upen any spmted measures in the adherents tp the
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"eafetprise, Indeed, if his attempt was to be directed 1600
against the e of the King, it could no bonger be ™

aife-for him to remain in the condition of a subject:
and the indecent and malicious.imputation of bas-
tardy, with which the fanatics' veproached King
James, might afford a plausible pretext for seclnadmg
the royal offspring. - -

The family of Hamikon, next heu to t.l;e Crown,
had long lost its popularity, and the Easl of Arran,
its lezd, had lost his judgement; and, although there
undoubtedly were several families interposed be.
tween Gowry and the Crown, in the strict line of
succession, pone of them probably possessed power
and'popularity to support their right. -But, if Gow-
ry and his brother were really endowed with those
‘personal accomplishments which have beén so. highly
“extolled, and which made their countrymen conceive
¢ the most sanguine hopes of their early virtues,'} it is
absurd to have supposed Lord Gowry to have flat-
tered himself, that, in a country where #e church
was in danger, where the trumpet -of sedition was

royal cause. The house of St. Johnston was but a few yards from
the river Tay. Had Lord Gowry been successful in his actual
attempt to dismiss the King’s followers, by telling them the will-

Jul fulsehood that his Majesty was gone; had the shades of night ,

falten, ‘he mighit have conveyed the King down the Tay, with
equal ease and secrecy; and his Majesty might either be carried
prisoner to England, where his mother had ended her days, or to
Logan’s house of Fastcastle, on the coast of Berwxck where Lo-
gan boasts that he had ¢ keeped my Lord Bothwell i in his greatest
¢ extremities, say the King and hp Colmc:l what. they would.’—
Logan’s Letters, No. 4. ) :

4 Robertsor’s Hist. of Scotland, vol 1L p. 252.

1
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1600 soended by the ministerss who fortified the *vhief

v ¢ blackshouse of the Lord's Jerusalem,’ his piety, po-

pularity, and bravery, should supply the defect in
title, and make him be called, while there were

"nearer heirs to the Crown; as has since happened, in

the same country, on a similar occasion.

Sundry dark expressions in Logan’s letters, pam-
cularly, that the estate of Dirletont was to be be-
stowed on bim, if Lord Gowry’s scheme should take
effect, confirm the notion that his- Lotdslnp aimed at
the Crown.

) Argme_ni sd, Z?uifthe d}cwu.#twwes of the 5ih Au-
gust, as established in progf; are consistent } wiﬁ c

* mgo_.m Ministers of Edinburgh! Calderwood’s Hist. of
the Church, written by appointment of the Gcnen\l Assemﬁr
p- 447, a

+ The Gowry family acquxred the estate of Dirleton, one of the
‘best in East Lothian; by the marriage of Lord Ruthven with 3
daughtér of Lord Halburton,

1 A celebrated historian has endeavoured to invalidate the tes.
timony of Gowry’s conspiracy, recorded before Parliament, by
remarking certain discrepancies and contradictions between this
testimony and the account of the plot published by.the ng, re-
cently after the event; and likewise between the evidence given by
Henderson before the Privy Council, and that afierwards emitted
by him before Parliament. In some of these, he points out dis-’
crepancies so mﬂmg, as with me rather tend to strengthen the
candour and credibility of the eviderice. 1 present en instance:
¢ The King asserts, that Henderson' opened the window .during
¢ Mr. Ruthven’s absence, Disc. 23. Henderson deposes that he
¢ was only attempting to open it when Mr. Ruthven returned; and
¢ that, during the struggle between the King and him, he opened
¢it’ Rebertson’s Hist. vol. IL. p. 270.—Such ‘are the concep-
vions agd faculties of man, that it is merally émpossible for twenty



+plot Y Gowry ayainst the ng, and incampatzbﬁ twith 1600
~te déSigm Of'the King uvgdainst Gowry, *
: ?'Oﬁtlnsg Ithink, 2ny impartial mind nmy be satiss
-+fied; Wy a bare perusal of the eviderice. Ishall; thete.
 fore] "briefly observe; that it' is instructed by Alex.
dnder Ruthiver’s coming to Falkland,and taking the
- King" aong with himt' to’ his' bréther’s ‘house of St.
- Johimstotr; ‘by' the “ng’s setting out imiriediately af-
-ger: the chave, without so much as a 'sword; By the
- ddighimeds'of ‘his ‘Majesty’s retinue; by the Duke of
Lennox, Lord Gowry'’s brother-in-law, being of the
party; by the suspicions which the King expressed
“%0 the Dike, bidding him take liced and follow him;
. By Alexander ‘Ruthven’s “separating the King’s at.
tendants from him, on the false pretext of bis Ma.
.- jesty’s.commands; by his locking the doors as the
T#ing-amd- he wént up stairs; thereby secludmg' all
followers; by Lord Gowry’s attempting, in the mean
' time, tp get the King’s suit sent back to Falkland,
" for which purpose he asseverated the falsehood, that
the King was on_harseback .and away; and, by the
King’s being reduced to such distress, as to stretch
his neck forth of a window, at the top of the house,
his face red, a hand gripping his cheek,and himstlf
crying, ¢ Treason! Help! I am ‘murdered!’ '—I shall
only add, that, if the ng had entertained -any

. orshirty persoms whé witness, much more who are concerned in
a.busy scene of violence and danger, to give a precisely simtilar
acoount of-gvery minute circumstance; and, were an account tal-
lying so wonderfully to bé given in evidence, ‘with me it would
destroy. the credibility of the whole. " The various depositions in
the trial of Gowry, in my Humble opnmon, axe very dxstmct and
consistent,” - N O '

G

’
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1600 bloody design against Gowry; it was safer, both to
his person and government, and more suitable to his
timid counsels, to have taken off Gowry by the dag-
ger of a brava, or by inveigling him into a plot
against the state, than by going in person alone, and
unarmed, into the secret chambers of the castle of
the greatest baron in the kingdom, there to have
murdered him, surrounded by his domestics, his
friends, and his vassals, and in the center of his ex.
tensive domains. And, if the King had, at his de-
votion, a person so dexterous in the art of forgery,
a3 he must have had, i Logen’s letters are fictitious,
‘there could be no difficulty in convicting Gowry of
any crime his Majesty might think fit to lay to bis
charge.

. Argument 4th, That the letters of Logan of Restal.
rig, one of the conspirators, afford a separate incon.
lestible evidence of the reality of this conspiracy.

As this argument rests entirely upon the authenti-
city of Logan’s letters, it falls to be discussed in the
following trial of Logan himself.

ettt e

Havmg stated the evidence, and the argument,
which impress me with the most perfect conviction
of the reality of this conspiracy, it may not be amiss
to enquire how so strange a delusion, as the deubt.
ing of this conspiracy, has been propagated and main-
tained. '

In those days, religion was not that gentle and
holy affection which strengthens and purifies the
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mind, while it humanizes the heart: it was an ethe- 1600
rial luid which pervaded the whole mass of the con. “*™
stitution, and whose electric shocks served sometimes
to purify, and sometimes to consume; and the poli:
tical atmosphere, strongly impregnated with the
flame, often burst forth in thunder. Whatever the
clergy were pleased to inculcate was swallowed with
the most stupid and greedy faith; and, from the in.
variable principles of human nature, I may venture
to assert they were the less studious of plausibility in
their doctrines, in proportion to. the simplicity of
their flock.

It had pleased the clergy to pass a solemn act of
approbation of the elder Gowry’s apprehending the
King, although it was nothing less than an act of
open and manifest rebellion. Is it then wonderful
that those who justified the successful rebellion of the
father, should deny their belief of the disappointed
treason of the son?* When the ministers of Edin-
burgh were desired to assemble the people, to lay
before them 'the particulars of the plot against the
King, and to praise God for his delivery, they re-
fused abedience, alledging that they could not deliver
from the chair of truth,t a relation of facts concern-
ing which they themselves were dubious. And Mr.
Robert Bruce, a bold and popular preacher, persist.
ing in his denial, notwithstanding the arguments, the

* To deny the reality of plots, unless the treason was sezled
with the blood of the Prince, was no new matter: ¢ Conditionem
¢ Principum miserrimam aiebat (Domitianus) quibus de conjura«
¢ tione comperta noa crederetur, nisi occisis.” Suetonis Dclphini,
-Pr 695, :
1 Calderwood’s History, p. 4444
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1600 entreaties, and the threatenings of the ng, was
“~ banished for his disobedience. The spirit of incre-
. dulity naturally spread from the pastor through the
flock, and it continued to be fostered by the more
bigotted of the clergy during the civil wars, which
rent the state for a great part of the last century: in.
deed, with the different factions, a belief or disbelief
in Gowry’s conspiracy, became a touchstone of par.
ty. ‘When the nation was no longer distracted by
virulent contention between Church-man and Cove-
nanter, Loyalist and Republican, Whig and Jacobite;
when the minds of men were dispdsed to receive the
trutb, a circumstance purely accidental has tended to
continue this delusion. An eminent historian ap-
peared, whose writings have stamped a deserved im-
pression upon the opiniops of the public. Attached
to the order to which he belongs, it was natural for
him to entertain a higher respect for the opinion and
authority of those fathers: of the church than they
deserved, and consequently to imbibe in part their
sceptical notions concerning Gowry’s conspiracy.
These he has delivered with a subtility ef argument,
an engaging and persuasive manmer,* which  capti

* Human natyre is liable to error, from partiality of affection,
as well as fm;ky of Judgement, but ¢andour is in every man’s.
power. It is therefore my duty to observe, that incontestible”
evidénce is recorded in the books of Sederunt of the Court of
Session, of the Earl of Gowry, at the time of his death, being.
creditor to the King in 196,465, 18s. 6d. of accumulated sum of
principal and interest. By the King’s inability to pay him, the
Earl was so much embarrassed in his ¢ircamstances, that the Court
of Session granted him for a twelvemonth a personal protection
from the diligence of his creditors, just forty-six days before he

was killed. Aud from the common law, as well as the silence.

’
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vate the attention, and rivet the wavering 0pihion, 1600

while perhaps they are unable to convince upon a.50-
lid investigation of ‘the judgement.

of the public records, it is probable the Earl’s creditors were never
paid. I am aware that this fact may make a forcible.impression
upon those who have been accustomed to doubt of the reality of
this congpiracy. But a consideration of the following circum-

stance will entirely remove every suspicion, Lord Gowry was

creditor to the King in this sum, as representing his father, the
late Earl, who was Treasurer of Scotland, and that, by accompt
fitted on the 10th of May, 1583, the balance then resting to the
Earl being 48,063l which (as Scottish money was greater by the
balf at:that time than it is now) was 72,094l. 17s. of our pre-
sent Scottish money of principal, besides seventeen years interest

. at the then rate of ten per cent. On the 4th of May, 1584, the

elder Gowry was convicted, condemned, and beheaded for wea-
son, and his estate forfeited. King James, by a solemn act, re-
stored his son, the latter Gowry, against the forfeiture, and rati-
fied the debt he owed him, which that forfeiture had proscribed,
in December, 1585. The personal protection to Gawry was

granted on the 20th of June, and his X.ordship was killed on the

5th of August, 1600. Can it therefore be alledged that the
King miade an dttempt upon Gowry, with a view of getting quit
of this debt, without maintaining that his Majesty restored to the
heir, the estate of a person”justly condemmed, that he might af-
terwards murder the innocent heir, in order to wrest back the
estate he bad conferved from-his royal clemency? Gowry was re-
stored by two acts of the Parliament, which sat on the 1st, 4th,
and 10th December, 1585; the one a general act of indemnity
and restoration of all persons who had been forfeited since the King®s
coronation, excepting the murderers of Darnley, and some others.
The other was a special statute in favour of the widow and chil
dren of William Earl of Gowry.” MS8. Acts of Sederunt, vol.
IV. 20th June, 1600; Records of Parliament, 1st, 4th, 10th De-

cember, 1585; Spottiswood®s Hist. p. 381. See the Act of Se..

derunt which 1 have printed in Appcndix,lNo. L

53
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Robert iogan of Restalrig, for Accession to Gowry's
Conspiracy.

1600 IN the year 1608, George Home, Earl of Dunbar,
“~ was informed by a gentleman of his acquaintance,
~ that-there was one Sprott, a notary at Eyemouth,
who had communicated to him some particulars re-
lative to Gowry’s conspiracy, which this Sprott had
kept secret till .the persons concerned in it were
dead.* The Earl acquainted the Lord Advocate,
and Sprott was inStantly apprehended. He was ex.
amified before the Privy Council on the 5th of July,
1608, and afterwards underwent frequent examina-
tions. His voluntary confession was made the
subject of an indictment against him before the
Court of Justiciary, as being in- the treasonable
foreknowledge of Gowry’s' conspiracy. He was
tried capitally on the 12th of August, 1608, upon
his own confession alone. He was convicted. He
was condemned to be hanged that very day at the

+ . eross of Edinburgh, and his head to be put up
on the. tolbooth, beside the traitor Gowry’s. He
confessed he perfectly knew that Logan of Res-
talrig was in the foreknowledge of Gowry’s conspi-
racy: that letters passed between the Earl and Res- *
talrig on the subject, in the beginning of July, 1600;
that a servant of Restalrig’s, commonly called Laird
Bour, was the messenger employed in these dispatch-

* Logan of Restalrig, and his servant, Lanrd Bour, died about
the year 1606.
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" es, had some of them in his keeping, and showed 1600
them to the prisoner in the house of Fastcastle, “~*
-among other papers, he, Bour, being unable to read,
and' that he took the’ opportuhxty to secret them.*
-He confessed that he was often in company with
Restalrig, as well as with Laird Bour, heard the
conference which passed between them relative to a
letter which Bour had brought back to his master
from Lord Gowry: that he afterwards enquired of
Bour what was going on between his master and the
‘Earl of Gowry? to which- Bour answered, ¢ He be-
¢ lieved that the Laird should get Dirleton without
¢ gither gold or silver, but feared that it should be s
¢.dear unto him;> and Sprott enquiring how that

- could be? Bour said, ¢ they had another pye in hand
¢ not the selling of any land; but prayed Sprott, for
4.God’ sake, he would let ‘be, and not trouble
¢ himself about the Laird’s business; for he feared,
¢ within few days, the Laird would be either landless
¢ or lifeless.” By this declaration he uniformly abode,
He adhered to it on the scaffold, when he was per-
forming the last solemmn duties of pemtence and
prayer; and he declared that he should give the peo-
ple asignal of its truth after he was thrown over the
ladder; accordingly, to the astonishment of the spec-

* The summons of forfanlture against Logan’s heirs, explains
more pasticalarly how Sprott came by these letters: that Laird
Bour, when be got them back from the Easl of Gowry to be re-
turned to Restalng, detained the letters; that Sprott stole them
from him, and Restalrig becoming apprehensive that Sprott or
Bour would betray him, bribed them both with‘many presents,
to keep the secret. Sec an excerpt from this summons in Appen-
dix, No. 2. : ‘ S :
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1600 tators, he clapped his hands thrice when he i%as gns-
~ pended on the gallows. All this is testified invthe
Records of Parliament under the subscription. of;the
Lards of the Privy Council, the Archbishop of Glas-
gow, many noblemen, apd the magistrates-and mi-
nisters of ,Edmburgh who were .upon the scaffold
-during the:time of his execution.

The gueue being thus given to Restalng 8 gmlt.
summons of treason was execused against. Robert
Logan, his eldest son and heir, and all others con-
.cerned, on the 15th of February, 1609, to jppear
before the King and estates of Parliament, on_the

- 12th of April,and defend themselves from the charge
.of high treason exhibited against the late Loga:; of
Restalrig,
The cause was brought before Parlmnent on -the
24th of June, and his Majesty’s Advocate, for prov-
'mg of the charge, produced George Sprott’s declar-
ations,* and confessions before the Privy Coyacil,

_ the Court of Justiciary, and on the scaffold.. His
Lordship also produced the depositions of witnesses.
examined before the any Council, and the Lords of
Articles; and the followmg letters of the.deceased
Logan of Restalrig. ° .

LE'I‘TER L

Right Honourable Sir, my duty, wx;h service re-
membered.—Please you understand, my Lord of
Gouwrie, and some others his Lordship’s friends and

- well-wishers, who tenders his Lordship’s preferment,

* Register of Parliament, 24th June, 1609,

.
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are uptn the resolution, you know, fot the revenge 1600
“of that canse: and his Lordship has written to me
anent that purpose; whereto I will accord, in case ye
-will stand-to, and bear a patt; and before ye resolve,
meet me and Mr. Alezander Ruthven, in the Canon-
gate, on Thursday the next week; and be as wary
as you can. Indeed, Mr. Alexander Ruthven spoke
" with me four or five days since, and I have promised
his Lordship an answer within ten days at farthest.
* As for the purpose, how Mr. Alexander Rutlwes and
I has set down the course, it will be a very easy dane
turn; and not far by that form with the like strati.
gem whereof we had’ coriference in T.S. But it
 case you and Mr. Alexander Ruithven forgather; be-
cause he is somewhat uncautious, for God’s sake be-
ware with his racklessness as to this of Padua; for
" Be told me one of the strangest tales of a Nobleman
of ‘Padua® that 1 ever heard in'my life, resembling
the like purpose. I pray you, Sir, think nothing,
although this bearer understand of it; for he is the
special secretary of my life; his name is Laird Bour,
and was old Manderston’s man for dead and life; and
even so now for me. And for my own part, he shall
know of all that I do in this. world, so long as ever
we live together; for I make him my household man:
he is well worthy of credit, and recommend him to
you. Always to the purpose, I think best, for our
plot, that we meet all at my house of Fastcastle: for
1 have concluded with 31r. Alexander, who, I think,

* What this story is of a Nobleman of Padua, a lea:ned anti-
quarian of Italy may possibly be able to unfold. I despair of
ever hearing it. Lord Gowry and his brother, as they travelled
for their accomplishment, passed a considerable time at Pacua. -

11
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1600 shall be meetest to be conveyed quietly in 2 boat by
Y™ sea; at which time, upon sure advertisement, I shall
have the place very quiet and well provided; and, as
I receive your answer, I will post this bearer to my
Lord: and I pray you, as you love your own life,
(because it is not a matter of mowse,) be circumspect
in all things, and take no fear but all shall be weil.
I have no will that either my brother, or yet M. N. R.
my Lord’s old pedagogue, know any thing of the
matter, till all be done that we would have done;
and then I care not who gets wit that loves us.
When ye have read, send this my letter back again
with the bearer, that I may see it burn’t myself; for
so is the fashion in such errands: and, if you please,
write your answer on the back hereof, in case ye will
take my word for the credit of the bearer, and use
all expedition; for the turn would not be long de-
layed. Ye know the King’s hunting will be shortly;
and then shall be best time, as Mr. Alezander has as-
sured me, that my Lord has resolved to enterprize
that matter. Looking for your answer, commits
you to Christ’s holy protection. From Fastcastle, .

the 18th day of July, 1600.

Your’s to utter power ready,

RESTALRIG.

LETTER IL

- K
7

Laird Bour, I pray you haste you west to me about

- the errand I told you; and we shall confer at length
of all things. I have received a new letter from my
Lord of Gowrie, concerning the purpose that Mr.
Alexander, his Lordship’s brother, spoke to me be-
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fore; and I perceive that I may have advantage of 1600
Dirleton, in case his other matter take effect; as we ™™ '

+hope it shall. Always, I beseech you, be at me, the
morn at even; for I assured his Lordship’s servant,
-that I shall send you over the water within three
-days, with a full resolution of all my will, anent all
‘purposes, and I shall indeed recommend you and
your trustiness to his Lordship, as ye shall find an
honest recompence for your pains in the end. I care
not for all the land I have in this kingdom, in case I
- can grip off Dirleton; for I esteem it the pleasantest
"dwelling in Scotland. For God’s cause keep all
: things secret, that my Lord, my brother, get no
-knowledge of our purposes; for I rather be earded
+ quick®. Andsolooking for you, I rest till meeting.
From the Canongate the 18th day of July.

P.S. Iam very ill at ease, therefore speed you
hither.
Your’s to power ready.
RESTALRIG.

LETTER IIL

Right Honourable Sir, all my hearty with humble
service remembhered, since | have taken on hand to
interprise with my Loid of Gowrie, your special and
only best beloved; 2s we have set down the platt al-
ready, I will request you that you will be very cir.
cumspect and wise, that no man get an advantage of
us. I doubt not but you know the peril to be both

* Buried alive.
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life, lands, and honour, in case the matter be not
wisely used; and, for my own part, I shall have a
special respect to. my promise that I have made to his
Lordship and Mr. Alezander, his Lordship’s brother,
although the scaffold were set up. If I cannet come
to Falkland the first night, I shall be timely in St.
Joknston on the morn. Indeed, I lippenedt for my

.Lord himself, or €lse Mr. Alexander, his Lordship’s

brother, at my house of Fasfcastle, as 1 wrote to
them both. Always I repdse on your advertisement
of the precise day, with credit to the bearer; for

_howbeit he be but ane sillie glyed old carle, I will
.answer for him, that he shall be very true. I prag..

you, Sir, read, and either burn or send‘again with -

.the bearet; for I dare hazard my life, and all 1 have
. else in the world, on his message, I have such proof

of his constant truth. So commits you to Chnst’
holy protection.

From the Canongate the 27th day of July, 1600.

. P.S. 1used not to write on the back of any of
my letters, concerning this errand.
Your’s to all power, with humble service ready,
| RESTALRIG.

LETTER IV.

My Lord, my most humble duty, with service, in"

- most hearty manner remembered. Aj the receipt of

your Lordship’s letter, I am so comforted, especially

at your Lordship’s purpose communicated .to me -

1 I trusted to, I expected the coming of,
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therein, that 1 can ‘neither utter my joy, nor find 1600
myself able how to encounter your Lordship with “™ -
due thanks. Indeed, my Lord, at my being last in

the town, Mr. dlezander, your Lordship’s brother,
imparted somewhat of your Lordship’s intention
anent that matter unto me: and, if I had not been
busied about-some turns of my own, I thought to
-have come over to St. Joknston and spoken with your
"Lordship. - Yet always, ‘my Lord, I beseech yeur
-Lordship, both for the sake of your honour, credit,
“and, more than that, that your life, my life, and

lives of many ethers, who may, perhaps, innocently
-smgat for that turn afterwards, in case it be relieved

by any, and likewise the utter wrecking of our
lands and houses, and extirpating of our name, look

. that-we be all as sure as your Lordship, and I my-

-gel€ shll be for my own part; - and then [ doubt not

-but, with God’s grace, we shall bring our matter to

an fine*, whickh shall bring the contentment to us all
that ever wished for the revenge of Machivellian mas-
sacring of our dearest friends.” 1 doubt not but Mr.
Alexander, your Lordship’s brother, has informed
your Lordship what course I laid down to bring all
- your co-associates to my house of Fastcastle by sea,
-where I should have all materials in readiness for
their safe receiving on land, and into my house,
making, as it were, but a manner of - passing time
in an boat on the sea in this fair summer-tide,
and no other strangers to haunt my house while we
had concluded on the laying our plot, which is al-
ready devised by Mr. Alezander and me. And |

-~

* To a conclusion.
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1600 would wish that your Lordship would either come,
“ or send Mr. Alexander to me, and thereafter I would
meet your Lordship in Leith, or quietly at Restalrig,
where we should have prépared an fine hatted kit®,
with sugar and comfeits and wine, and thereafter
confer on matters; and the sooner we brought our
purpose to pass it were the better, before harvest.
“Let not Mr. ., R. your old pedagogue, ken of your
coming. But rather would I, if I durst be so bold
to intreat your Lordship once to come and see my
own house, where I have keeped my Lord Bothwel
in his greatest extremities, say the King and his
Council what they would. And in case God grant
“us happy success in this errand, I hope both to have
your Lofdship and his Lordship, with many others
of 'your lovers and his, at a good dinner. before I die.
Allways I hope that"the King's buck-hunting at
Falkland this year shall prepare some dainty chear
for us, against that dinner, the next year, jicos¢ ko,
to animate your Lordship at this time: but, after-
wards, we will have better occasion to make merry.
I protest, my Lord, before God, I wish nothing with _
a better hedrt nor.to aichieve to that which your Lord-
ship would fain attain unto; and my continual prayer
“shall tend to that effect; and with the large spending
of my lands, goods, yea, the hazarding of my life,
shall not afray me from that, although the scaffold
were already set up, before I should falsify my pro-

_ * A hatted kit is a dish common in Scotland at this hour. It
is a preparation of milk kept for some time. The whey is let off,
and the remainder is of a pretty thick consistence, and no unplea-
sant acidity. ‘

~
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mise to your Lordship, and persuade your Lordship 1600
thereof. I trow your Lordship has an proof of my “*~
constancy already or now. But, my Lord, whereas
your Lordship desires, in your letter, that I crave
my Lord, my brother’s mind anent this matter, I
utterly disalsent from that, that he ever should
be an counsellor thereto; for, in good faith, he
will never help his friend nor hurt his foe. Your
Lordship may confide more in this old man, the
bearer hereof, my man, Laird Bour, than in my
brother; for I lippen my life, and all that I have else,
in his hands; and I trow he would not spare to ride
tq hell’s gate to please me; and'he is not beguiled of
my part to him. Always, my Lord, when your
Lordship has read my letter, deliver it to the bearer
again, that I may see it burnt with my own eyes; as
1 have sent your Lordship’s letter to your Lordship
again; for so it is the fashion I grant. And I pray
your Lordship to rest fully persuaded of me, and all
that I have promised; for I am resolved, howbeit it
were to die the morn. I must entreat your Lord-
ship to expede Bour, and give him strait directions,
upon pain of his life, that he take never a wink of
sleep until he see me again, or else he will utterly
undo us. I have already sent another letter to the
gentleman your Lordship knows, ag the bearer wilk
show your Lordship of his answer, and forwardness
with your Lordship; and 1 shall show your Lordship
farther at meeting, when and where your Lordship
shall think it meetest. Till which time, and ever, |
commit your Lordship to the protection of Almighty
God.
From Gunn’s Green, the 29th day of July, 1600.
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1600 P. 8. Prays your Lordship hold nie. excused for
“~ my unseemly letter, which is not so well, written as
mister were; forT durst pat let agy | writers ken of it,
but took two sundry idle days to do. it. myself., 1
- 'will never forget tfxe good sport that.l\g.u Alezander,

" your Lordshnp sbrother, told me of a noble;pn of
Podua. Tt comes so oft to my memory; andyindeed,

itis aparastut‘ to this purpose we have in hand, ..

' Your’Lordslnp’s own sworn, and. bu,nde;l,man,
to obey and serve with effold and ever xeady
servxce, to hls utter power, tQ his life}siendd,

RESTALR:IG
A 18

LETTEB, Mo e o .

Rxgbt Honourable, my hearty du:y remm!zemd,
ye know I told you at our, last ‘meeting in.the Cann.
gate, that Mr. Alezander, my Lord of Gaxrie’s. bio<

" ther, had spoken with me anent xhe matter4f onr
concluslon, and, for my own paxt, Isbau aot. be hind-
most, And smsyne, I got a letter fram, his Idvd-
ship’s self for that same purpose; amd,;w the. te-
ceipt thereof, understandmg his Londship’s :fraede-
ness and forwardness in it, God knqws. if.my heart
was not lifted ten stages. I posted . this.same bearer
to your Lordslnp, to whom. you, may concsedit all
your heart in that as well as I:. for, :angit werecmy
very soul, T durst make him messengem thereofy: ¥
have such expemence of his. truth in: smny. other
things. He is a silly old glied carle, but wonder ho-
nest; and, as. he has: reperted ¢o e his Loxrdship’s

* Apropos.

N
T
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own answer, I think all matters shall be concluded 1600
at my*house of Fastcastle; for 1 and Mr. Alezander ™~
Ruthven conctuded, that ye should:come with him
and his Lordship, and’ only another man with you,
being but only four in company, intill one of the
great fishing-boats, be sea, to my house, where ye
shall land als safely as on Leith shore, and the house,
agalnst your Lordship’s coming, to be quiet; and,
when you are about halfa mile from shore, as it were
passing by the house, to gar set fortha waff*. But,
for God’s sake, let neither any knowledge come to
my Lord, my brother’s ears, nor yet to Mr. . R.
-y Lord’s old pedagogue; for my brother is kittlet
to shoe behind, and dare not enterprise for fear; and
-the other will disswade us from our purpose with
reagons of religion, which I can never abide. Ithink
there is none of a noble heart, or carries a stomach
worth a penny, but they would be content, and glad
to see an contented revenge of Greysteil's death; and
the sooner the better his Lordship be quick; and bid -
Mr. Alexander remember on the sport he told me of
Padua; for 1 think with myself thar the cogitation on
that should stimulate your Lordship. And, for God’s
€ause, use all your courses cum discretione. Fail not,
8ir, to send back again this letter, for Mr. Alezander
learned me that fashion, that I may see it desttoyed
myself. So, till your coming, ever commits you
heartily to Christ’s holy protection.}

From Gunnw’s Green, the last day of July, 1600.

* Cause hang out 2 flag.
{ Ticklish.
t The subscription {s torn away from the last letter, -

t . I
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1806 If these letters are’ genume, the controversy re-

A siecting Gowry’s conspiracy is énded. 3 shall now

state the proof of their authenticity. On the subs

stance of these letters, or what is called the internal
evidence, 1 shall make few remarks.

" "There  are certain passages in theseluters which -
express such a strength, and originality of feature, -

asindicate the author to have been a character strong.
ly marked; and give reason to beliewe that the per.
son who composed them was not writing under a fic-
titious signature. In one of them Logan obeerves,
¢ your Lordship desires in your letter that I crave my
¢ Lord, my brother’s mind, anent this master}, Luge
¢térly. disassent from that, that he should ever be an
¢ counsellor thereto, for: i’ good fuitk he will never
¢ help his friend, nor hurt his foe.! In another, he
adds, ‘for God's sake let neither any knowledge
¢ come to my Lord, my brother’s ears, nor yet to
¢Mr: W. R, my Lord’s old Pedagogue; for. my bro.

® ther is kittle*'to shoe behind, and dare not enter-

¢ prise for fear; the other will disswade us from our
¢ purpose, with reasons of religion which I can never
¢ abide’ The following passage in-letter 1st, ivamy
opinion, confirms its origimality: ¢ When ye bave

¢ read, send this back again with the bearer, that I

¢ may see it burn’t myself.’. This precaution, which
it was extremely natural for a person to suggest, who
was writing on so dangerous a subject, yet which
might in the issue be neglected, would have been-the
most absurd paragraph that could be invented by one

# Ticklish, in allusion to a horse ghat kicks and winces while
he is shoed,

S
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" who' was fabricating letters applicable to a period 1600

leng prev:ous to that on which they were to be | p;o- A
dueed

'Fo come, then, to the extrinsic or positive evi-
dence of these letters, it must be remembered, that
a testimony of a very singular nature and force has
already been produced, aud that Sproftwho gave it seal-
ed itwith his blood. The following proof is also given of
the authenticity of these letters: Mr, Alexander Wat.
son, minister of Coldingham, deposed, That on his
conscience, he believed the five letters produced, to
bewritten by the late Robert Logan of Restalrig,
with ‘liis own hand, not only because the character
reserhbled perfectly his hand.write every way, but
4o agreed with the fashion of spelling, which the
d&eponent -remembered in sundry specialities which:
he stated in his evidence. And, in confirmation of
this, he produced three letters holograph of Restal.
rig, to'show.their coxxformnty w:th the letters proe
dueed ' :

-’-'Mr. Alexander Smith, minister of Chirnside, dee
posed, Fhat he was well acquainted ‘with the hte
Logan of Restalrig, and also with his hand.write,
having been preceptor'to his children for many years.
He swore that he firmly believed these five letters,
and every word of them, to be the proper hand-write
bf the: Laird of Restalrig, both on account of the re-
semblance of character, and of the peculiarity of
Restalrig’s spelling, which was different from the
mede commonly used, in many particulars, as spes
cilled at length by the preceding witness,
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1600 8ir John Arnot,* Provost of Edinburgh, deposed,-
> that he ‘was well acquainted . with Restabxg's
of writé, having seen many of-his writings, ‘and re-.
ceived various letters:from bim. ' He -deposed, that,.
having considered ‘the five letters produced by the
Lord .Advocate, he, on:his conscience,. believed: the
whole. of them fto he written by Restalrig, . hecause
the. character agreed everyway with theishape.of
Restalrig’d hand-write, and also ¢he speliing in many-
part:cuhrs, in: which -Restalrig differed, fooms other
men’s form- of writing. And, in.comfirmation.of
this, he produced four deeds, all of the. - propet hand-
* writing of Restalrig, agreeing perfectly, in. m“h&
and character with the missives-produged. : R
The ‘Sheriff-clerk: of Berwickshire, .the: Mjplsgex,ab
Aytoun,, and two other witnesses; eonﬁrm the. gre-
ceding evidence. . s :

A sentence similar to that passed upon Gowry was
pronounced upon Restalrig; a sentence, in one re-
spect, asillegal as it was severe; for the treason laws
only admitted of trial after death aguinst the heirs of
such persons as were known in their lifetime to have
committed treason, as Dr. Robertson excellently ar-
gues.t The statute, however, was not violated in
any other particular, for the summons against Res-
talrig’s heirs was executed within three years after

# Sir John Arnot was appointed treasurer.depute of Scotland
about the year 1604. The General Register still shaws the great
estate he possessed in the countnes of Edinburgh, Fife, Berwick,
and Oxkney

" 1 Robertson’s Hist. of Scotland, .vol. IL. p. 26Q.
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his deaglh -Such; however, was then the state of the 1600
country; that, in a.capital trial, 0 man could buitd
hisiseourity on the precepts- ofilaw,;- thaprmcxples of.
justne, ‘and ﬂle feehngs of humzmﬂy e

:Ldmmw tlux mesngatwn thh mhmtttmg t:be
following proposition: ¢ Whether, if .the evidence L
¢Ihrawe . firesented of the state of ‘parties inScotland,
“andof their qatrigeous attempss; -of what passed:
“.bdfore: such .2 multitude of witnesses at St. Johnston.
¢onithe:important day; of Sprott’s foreknowledge of
¢the tomspiracy, which he- testified and-sealed with
WAds Mod; and of ‘the authenticity of Logan’s letters;
¢ 1 say, if these united testimonies collected into one
< foous' do not ascertdin the -reality of Gowry’s con-
< spiiracy, I submit, whether thege he such a tlnng'as
¢ hnstoncal or legal evidence,’ :

IR SRR

«de _ 3 "

N . .

Francis Tennent, Merchant-Burgess of Edinburgh,
Jor Wn‘tmv a Sedztzous Pasqwnade agamst thc
King.

T*HE pvisoner was indicted at-the instance of Tho-
mas Hamilton,* his Majesty’s Advocate, for writing
and dispersing slanderous letters, reproachful of the
ng, his progenitors, and council. :

No counsel appeared for the prisoner; but he gave

* Afterwards Easl of Haddington, and Secretary of State,
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3600 in defences in ‘writing,} which must have been done
by a lawyer. His defences were:~~That he was not
apprehended nor prosecuted on account of 4 recent
crime, but for a fact alledged to have been commit.
ted three years before: that he was not allowed the
legal induciee, or warning of fifteen days, provided
by statute for prisoners to prepare their defences:
that no copy of the indictment was given him; but
that he was summarily presented in pannell without
any citation preceding: that ¢ speaking’ generally, with
¢ out cursing, is mo lawful cause for taking a man’s lfe,
accarding to the liberal and humane rescript of the
Roman Emperdrs, Si quis Imperatori malediverit.}
¢ Quoniam si id ex levitate processerit, contemnen:
¢ dum est; Si ex insania, miseratione dngmssxmum°
¢ Si abinjuria, remittendum.’

The Lord Advocate answered, That the prisonet?
pleas of the distance of time at which the offence was
committed, of his being furnished with no copy of
the indictment, and being denied the usual time for
preparing his defemrces, -ought to be repelled, becausé
the crime libelled was sedition against the Prince:
that the defence which he founded on the Impeérial
Code ought also to be repelled by reason of the sta-
tute of James VI. parl. 14. c. 205, A statitte, in’
which it must be confessed, that King James exceed-
ed the tyranny of his predecessors, a3 it extended the
pdin of death to those who even read, or héard, any
slanderous writings or speeches agdinst the King;
without lodging imformations against the offenders.

1 Records 6f Justiciary, October 8, 1600,
* Codici‘ l_ib. a ﬁtQ 7. 1._ unicq
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“The Court repelled the prisoner’s defences, and found 1600
the libel relevant, Wy

.The Lord, Advocate produced before the Court,
agd the Juty, which consisted of merchants and
tradesmen of Edinburgh, two letters. These the
prisoner acknowledged to be of his hand-writing;
apd the Jury, in respect of the act of Parliament
cited above, and of the Jerters prodnc'ed unanimous-
Jy found the prisoner guilty.

. It. may, perhaps, appear surpmmg that the. pn- '
soner should have confessed; but, I apprehend it was
bath. the most natural and most pradent conduct he
z:{]c‘ ;mrsue for it is probable the letters could have

proved agamst him; and he was threatened
wigh the-torture in the course of the process,

A royal warrant, dated at Linlithgow, Sept. 28, -
was ¢he ,pmdw;eds ordaining the Court to pronounce
the following sentence: That the prisoner be taken to
tk&tross of Edinburgh, and his tongue cut out at
qbe root; - that a paper be fixed on his brow, denote
iag him to be the author of wikd and Seditious pas-
guils,*- and that he then be taken. taa gallows, apd
haoged . till he be dead, But, as the King affected
the vaia boast of clementy, a second royal warrant
was produced, in which the torturing and cutting
out the tongue were dispensed with; and his Majes-
ty: Was' gxmpwly pleased to declare, he was, content
that the prisonar shonld-—onfy be hgnged: a2 septence
which was accordingly pmnounced.

Immediately upon the prisomer’s being sentenced,
the Lord Advocate took away the letters upon which

.he was convicted, declaring, that he would not have
them entered upon the record.

* Pasquinades.
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Archibald Cornwall, ToinOfficer in Edinburgh, for
attempting to hang up the King's Picture on the
Gallows

AS this trial is nonpareil, I present it neat. ¢ Arch&
A~ ¢ bald Cornwall, town-officer, dilaited* of the dgmo-
™ muuously dishonouring and defaming of his Ma-
* jesty, in taking off his portrait, and laying of the

¢ same, and setting thereof to the stoops and up-
¢ bearers.of the gibbet, pressmg to ﬁx up eha hmt
¢ thereupon.’

¢ Pursuer, Mr. Thomas Hamxlton,f advomte to onr
Soveraigne Lord.’

Then follow: the names of the assize;- they are
mostly tailors; two of them are designed firmitmen. °

¢ The assize, by plurality of voices, choose John
¢ Ranken, (tailor, burgess of Edinburgh,) chancelior.

¢ The assize, for the most part, file and convict
¢ Archibald Cornwall, officer, of the treasonable set-
<.ting of his Majesty’s portrait -to the stoops of the
¢ gibbet, and putting of the same to be huag forth
¢ ypon an nai} infixt -in the said gibbet.

¢ The justice-depute, by -the'mouth of Robert Gal-
¢ braith, dempster} of the said Court, decerned and
¢ ordained the said Archibald Cornwall to forfeit life,

- ¢lands, and goods, and to be taken to the said gib-

¢ bet, whereupon he pressed to hang his Majesty’s

* 4. e. aocused. + Records of Just. 25th April, 1601. -
1 Executioner, from the word doom; or perhaps from the La.
tin verb demo, dempsi.
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¢ portrait, and there to be hanged qukill* he be dead, 1600
¢ and to hang thereupon by the space of twenty-four R

¢ hours, -with an paper on. his forehead, containing
¢ that vile crime committed by him, which was pro-
< nounced for doom"”—A man hanged for attempt-
ing to fix up a paultry daubing, or a halfpenny print
upon the gallows, or even a halfpenny itself; for it
g bears * the i umge and snperscnption of Cesar.

Butatlns bad ag it #s, is not- the worst point of
llghl in: which this trial. must be viewed. For to
hang 2 man-on account of transgressing a- law, an-
pamingwaapital puaishment to the knotting of straws,
is not so repugnant to liserty and justice, as the hang-
g hinaupon no law! at all, but merely at the caprice
of atyrant. Now, there is nothing in the Scottish
sigtuses upati: which this indictment could have been
fowndedy: The idea, .indeed, must have been bor-
sowed frem-the Romun law;. yet, even upon the Im-
pavinl edicts, this man could not have been.egally
ganyictéds-for there is hardly an -analogy between
the iniages of ‘the: Roman Emperors and a modern
pittuse; - Emperors, who themselves were deified, and
- ythose-corsecrated statues were the objects of reli-
gious adoration. - Nay, were the analogy complete
Listween the Imperiat images, and fhe pictures of a

thodern printe; and, were the sanguinary edicts that
" guarded the majesty of Rome, suitable to a limited
monarchy, still the prisoner must, by law, have been
acquitted; for ¢ Non videri contra majestatem fieri
¢ ob imaginest Cesaris nondum consecratas venditas.”

“sunil. ¥ Digest. Lib. 48, Tit. 4 Lex 5. § &
K




74 TREASON,

Doom pronounced over the Dead Body of Francis
" Mowbray, a prisoner, who was killed in his atlempt
to escapeﬁom Edinburgh Castle.

1605 A Royal warrant was directed to Sir William Hart,
“~~ and the other Judges of the Court of Justiciary, set-
ting forth, in the usual bombast stile of treasanable
indictments, that the deceased had been guilty of
.most high, horrible, and detestable poinis of treason:*
that the same was verified by fwo or fhree witnesses;
but that the deceased obstinately persisted to deny
the charge: that he attemnpted to make his escape
#rom Edinburgh Castle, which rendered his guilt the
jnore manifest; and that, in the attempt, he had
‘brought about his own miserable and shameful death.
‘The warrant, therefore, required the Court to pro-
nounce sentence on the deceased ¢ Francis Mowbray,
* now presented on pannel,’ (i. e. produced at the bar,)
to be dismembered as a traitor; his body to be hang-
ed on a gibbet, and afterwards quartered; his head
- and limbs stuck on conspicuous places in the city of
Edinburgh; and his whole estate to be forfeited.
The warrant is dated at Holyroodhouse, S1st January,
1603, and is subscribed James Rex, Montrose Can-
cellar, Marr, Herreis, Halyrudhouse. Doom was
pronounced accordingly.
This, perhaps, exceeds every act of King James’s
tyranny. For, 1st, this sentence of forfeiture, pro-

* Rec. of Just. ult. Jan. 1608.
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nounced after death, was not adjudged by Parlia- 1603
ment, but by the Court of Justiciary, in consequence “"™
-of a royal edict. 24, No summons of treason was
executed against the heirs of the deceased, nor any
defender cited, unless the corpse, which was pro-
duced at the bar, can be called a defender. 38d, No
specific charge was exhibited against the deceased;
nor any thing but a general accusation of treason and -
laese- Majesty, which, in those days, was so far from
conveying any precise and definite jdea, that it might
have been any thing which occurred to the whim of
the King’s Advocate, or that of his Royal Master;
44, No proof was adduced in Court, no jury called,
nor verdict returned, establishing the charge upon
which the sentence of forfeiture was pranounced.

" Nothing ean impress us with a worse opinion of
those times, than to behold the people stupid, yet
whimsical, abject, yet insolent. When aroused by
the clergy, on the score of speculative doctrines, or
éven forms ef religion, they would break forth inta
the wildest outrages against their governors; yet they
would remain supinely indifferent to the wanton in.
vasion of the most established principles of law, and
of the mast sacred nghts of mankind,
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Trial of Mr. Audrew Crichton, for Declining the Au-
thority of the King and Privy Council,

1610 THE prisoner, who was brother to-the Laird of
"~ Innernytie, was prosecuted at the instance of Sir
’ Thomas Hamilton, his Majesty’s Advocate, for frea-
sonably* declining the jurisdiction of the King and
Privy Council. The indictment set forth, that the
prisoner beirg brought before the Privy Council, ¢to
¢ be examined vpon such matters concerning his Ma~
§ jesty and the estates of this his kingdom, and re.
¢ quired by their Lordships to give your oath to them,
¢ that you should faithfully and truly answer to them,
¢ and declare the verity -of such things as should be
¢ demanded of you: Ye treasonably refused to ac-
¢ knowledge his Majesty, and the said Lords of his
¢ -most honourable Privy Couxcil, tobe your judges;
¢ but most tréasonably declined their judgement.’
The act of Parliament, A.D. 1584, c. 129. con-
firming the authority of the King and Privy Council,
in all cases, and over all persons, and annexing the
pain of treason ta the denial of the same, was then
read over to the prisoner: but he persisted in declin-
ing the jurisdiction of the King and Privy Council,
and judicially ratified his declinature. ‘
The Court sentenced him to be taken to the Cross
of Edinburgh, and to be hanged, his body to be dis-
membered as a traitor, and his whole estate to be

* Rec. of Just, 29th August, 1610.
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forfeited. ‘But, after remaining six months in pri- 1610
son, under sentence of death,* the King was pleased “*~
to change the sentence to perpetual banishment.

'In reading the Judn:lal proceeding of those wretch-
ed times, our surprise is divided between the mulish
conceit of individuals in declining the royal authori.
ty, and the tyranny of government in-the exercise of
that authority. This mode of calling people before
the-Privy Council, and requiring them to make oath
that.they should answer every question. which might
be put to them, is as high a stretch of tyranny, a$
any tribunal on earth, I presume, ever attained.
That no rude breath might pollute the Majesty of the
Thbrome,  a capital punishment had been annexed,
even to the hearing of slanderous spceches against the
King, without informing upon the authors; and the
unsocial spiritt of the reformed religion had guarded
its monopoly of the mind, by annexing the like penal-
ty to those: whio gave food or lodging to a Popish
priest.. To call then people hefore the Council, and
oblige-them to give an oath that they should answer
every question which might be.put to them, was lay.
ing them under the necessity of becdming public in.
formers, in. a case where the pain of death was an-
nexed to the exercise of an act perhaps of hospuaht.y
or chamy. . -

# Records of Just. 27th-February, 161L

-} It is strange that the ¢rue religion, which is the only dzrect
road to salvation, will not content itself with the endless spiritual
consequences it presents to mankind, but that it will also deal out
fire and faggot, to those who are so far-mistaken, as to pursue
their course tp heaven by any other road, . . |

<
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1615 I presume it must have been some motive of relis

\~ gion which induced the prisoner, Crichton, to de-
cline the authority of the King and Privy Council.
So nearly do extremes meet, that Black, the Presby-
terlan minister at St. Andrews, declined their autho-
rity in the year 1596, when cited before the Privy
Council to answer for an offence which he had com-
mitted;* and Ogilvie, the Jesuit, declined the same
jurisdiction, A. D. 1615, when required to answer
every interrogatory that might be put to him. Black-
received a censure, but Ogilvie was hanged.

g y———

John Fleming, for. Slanderous Specches against the

ThE prisoner was pursued at the instance of Sit
William Oliphant of Newtown, King’s Advocate,
on account of ¢ treasonable, blasphemous, and damna«
¢ ble speeches, uttered by him to John Lauder, mi.
¢ nister at Cocksburnspath.” The prisoner most hum.
bly threw himself in his Majesty’s will, 7. e. submit.
ted to his Maj sty's pleasure.t

The indictment set forth, -that this Lauder, the
minister, ¢ having reprehended and found fault with
¢ the said John Fleming, because his son repaired not
¢ to the communion; saying to the said John, that
¢ albeit (although) he contemned the order and dis-

, # Spottiswood’s Hist. p. 419. See the trial of Ogilvie infra.
+ Records of Justiciary, May 17, 1614,
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¢ cxphne of the kirk, yet the King’s most gracxous 1615
¢ Majesty, who is 2 most religious and godly Prince, ™’
¢ and wnder whose blessed government the true religion
¢ and discipline of the kirk.is established, and ad-
® vanced, would not suffer such contempt and dis-
¢ obedience to pass unpunished! The said John Flem-
¢ ing, upon deliveraace of the said speeches, shaking
¢ off all fear of God, and that reverend respect which
¢ in conscience before God, and in his duty and al-
¢ Jegiance he owed to his Majesty, most treasonably,
¢ blasphemously, and mischantlie®, replied to the said
¢ minister in these words: Feindt nor the King shoot
¢ ta dead or the morn, and that he die of the falling
¢ sickpess. And it being demanded of the said John
¢ what moved him to utter such blasphemous and
< horrible speeches against his Majesty? made this
s scornful and disdainful answer, Were not the
¢ King and his laws,} he had not wanted his lands;
¢ and therefore he cared not for the King, for kang-
S ing would be the worst of it,’
" The prisoner was not far mistaken in his predic-
tion. He was sentenced to he hapged at the cross of
Edmburgh and his moveable goods ta be forfeited.

* From an obsolete French word me:c.hantmm, wickedly, ma-
liciously.

+ An oath, a mode of swearing.

1 The cause of offence which this poor man had received was
the loss of a law.suit.
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Thomas Rois,s sor of the late John Rais of Craigi,
for writing and pubﬁshmg at Ozford, a Pasqumade
agamst the Scots.

<
-

1618 THE pnsonerwasprosecuted before Mr. Alexander
v Colville, Justice-depute, at the instance of Sir:Wil-
liam Oliphant of Newton, his Majesty’s Advocate,
who produced in Court an act of Privy. Coundjl, au-
thorising the prosecution..
The prisoner was charged in the mdxctment with
¢ the devilish and detestable ﬁnng, fexgnmg, blas.
< phemous. uttering, and by writ publficly exposmg’,
< of an villainous,} infamous, and devilish writ,” &c.
. In this pasqumade, which was in the form of a the>
sis, the prisoner had maintained, that all Sootsmen,,
except-the King, bis sons, and a very few others,
ought to be debarred from the  Court of England-
He expressed his surprise, that the English, who i in
other respects were quick enough slghted, should
suffer such an unprofitable and pernicious multitude,
the very oﬂ'scounngs of the people, to domineer
within their territories. He laid down his thesis'in
ten propositions, or articles, composed in Latin, and
. written with his own hand. He affixed it to the
door of St. Mary s church in Oxford, and publlcly

L] Iknow not if the family of Rois, or Ross, of Craigie, be still
extant; but their armorial bearings are described by Sir James
Balfour, Lyon King at Arms in the reign of Charles L; Nisbet’s
Heraldry, vol. L. p. 416.

+-Records of Justiciary, August 20, September 1Q, 1618.
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offered to defend his thiesis, at the universities of Pa- 1618
s, Cambridge, or Oxford. From af these seditions ™
2wt inflamimatdry ditieds, the indictment concluded,
that the prisoner had acted a most unpatural part to.
wards his 6wn ¢ountrymen, had endeavoured to stir
ap the Edghish to rrurdet them, and had transgressed
sutidry atts of Pirlisittent, viz. James L. Parliament

8. Atr48.; Jumes'tl Black Acts*, Aét 100); Jimes
VL ﬂkhhmm 8. Act 134 Paﬂimnent 10. Act 10,;
Pirfiament 21 Ace 205, o

* However admitidl the prisomer might be in exdt-
ing jealoosies and Qissentiony between the English
aid Sédts; I wad taly 2Bserd to tharge hith with
having ttunsgrexsed these titutés; fof they related to
the sowing dissention between the King and his peo-
ple; and they were endcred before the inion of the
Crowms, 1t a time whes the foimet of these nations
was desctibéd in the  statatebook,; 4s ¢ owr ancient
“enemies of England.® Not only was the prisoner -
imnioeant of transgressing these statutes, but the Court
of Jasticlary Had surely no jurisdictioh over hiri, in
art o¥ewre® which ¢orisisted m hdvifig published a ¢ de-
« véseuble, fireing, Blasphemous thesis,’ at the univet-
sity of Oxford. T those timies, however, it was
sufficient, if some attention was paid to the forms,
withoat the smallest regrard to the principles of law
and justice. King James knew, that, even armed
with the terrors of the Star Chamber, he could
not, in England, overwhelm the prisoner with that
destruction which he meditated; he therefore em-
braced the illegal resolution of sending the prisoner

- #4, . printed in Saxon character,

L
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1618 to be tried in his own country; a country where the

“~ transient gleams of fanaticism served only to cast a
gloomy light athwart the regions of tyranny and
slavery.

The indictment bemg read over, the prisoner ju-
dicially confessed his guilt, but declared, at the same
time, that. he committed this offence, while he was
in a state of insanity. - He craved -pardon of -God,
the King, and his countrymen, and came in the King’s
will; i. e. submitted to his Majesty’s: pleasure. He
expressed his bape,that his Majesty, being a-gracious
Brince, would indline to mercy, which is God’s right
hand, .rather than to justice, which is but his lefh
4And he eptreated the Court to intercede in his be.
balf.. .. .

. Bepng found gyilty. by the jury, the Court o:dam.
ed him to be taken back to prison, and .to be kept
ig irons till the King should be informed of his con-
viction, and till he should suffer an exemplary pun.-
ishment. The Court met again on the 10th of Sep-
tember, when a warrant from. his Majesty, directed
to Lord Binning, Secretary. of State, was produded,
conform to which, sentence was proaounced on the -
Prisoner,. that he be, taken to the cross of Edirburgh,
and his right hand struck off; and thereafter his head-
to be struck from his body, his hand to be-put np-.
on the West Port, and his head on the Netherbow. ..
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‘7 M“' Sketie, for Treasonable Opinions and Declara-
TR - ;zw. T T R SR ORI I B

[N ' Poagere, 02 R O

THFﬂpahoner, who was’ bmthbr to the Laird of 1680
Skeene,wag prasecuted at the instancé'-of his Majes. v/
ty'scAdwidcate  for 'high ereason*’ He wis charged

im the indictment with being atcessory to - the rebels

lion headed by Balfour of Kisloch; -and Hackston of
Rachillét, at-Air’s Moss and ‘Bothwellibtidge; -with
having umintained the lawfulness of that rebeHion;
evenih presence of the Duke of York, and ‘of the
Lords of Privy Council, and those of Justiciary; with/
having justified thefexcommunicafion of the King,
andhawing niaintained it was lawful to 161l kim, &c.’
.sbhe: proof adduced against the prisoner was his
ewnconfession, emitted before the Duke of York’

amd Privy: Council:on the 13th November, 1636 o?
which the tenor follows.

. Ble said, he did not know who were rebels, but
demied:thatihe was present at the bat¥les of Bothwell’
bridge #ad :of Air’s Moss. He thought the persons’
emgafed: in those insurrections were not rebels, for -
they werein defence of God’s cause. He was not®
at-the Torwood conventicle when the King was éx- '
communicated, nor did he know who contrived it,
but he thought the reasons of the excommunication
just. He acknowledged the burning the Acts of Par.
liament, because.they were against the Covenant; and,

* Records of Justiciary, November 22, 1680,
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1680 would not adxmt the authority of the ng or Parlia-
“*~ ment in things that were agamst the Covenant. He
did not know if any new insurrection was plotted;
but he belicved that God’s people were always ready to
take arms in deféence of themselves and of the gospel;
that he was one of God's people, and had resolved to
give an testimony for the cause. He thought the kill.’
ing of the Archbishop of 8t. Andrew’s was not mur-
der: that there is a declared war between these who
serve the Lord, aed those who serve the King-against
the Covenant;- and that it is lawful to kill such én
défence of the gospel: thet the King being: eacommis.
nicated, and ‘there being now o lawful dechired wer
against him on account of the Ireavh vf the. Covéhait,
it is lowfiel to kil kim, and all'those: wimarc mopywa.
tion 18 the Covepant, - s
" He renewed hia corfession bcfon the Couttud
Jury, He was desired to delibezate before hg should
sign it: he answered, he had resolved to siga it; be
thought it his honour to do so; and ‘he did ifc ac
cordmgly. ' R

The" jury upanimously found the prisongr ¢ gudlg
¢ of the treasonable crimes and expressions mention-
¢ ed in his dittay, and that by his-own.confession.”
The Court sentenced him ta be taken to the Cross
of Edinburgh ou the 24th of Novamber instant, to
he hanged on a gibbet till he be dead, his head to be
separated from his body, and fixed on the Nether
bow, and lus whale estate, real and personal to be
forfeltcd. .



Ehuertis Lord Fraser,* for High Treason, in pro-
clamung the late King James to be R:ghkous and
La'aﬁd Sovereign of this Reala, &c.

I’I‘vm cbuged -againgt the ptimm that, eonmry 1698
tmhis allegiance, he, in the month -of June or July,
A$8Sy weat with.kis accomplices to the market-cross
of Fusgetburgh, stepped upon the.: cross, and, after
shrea several O Xes's,t did three seversl times pre-
wlaim 4he late King James, and the pretended Prince
ok Waley, to be righteous and lawful King of this
Jsingdom,- and syceessor to the same, and.that they
cursed all wha would say the contrary: then they
sgank, and caused to be drank, King James’s good
heakb, and that of the Prince of Wales, aad cursed
XKing William and all his adberents; drank to his
sanfasion; uttered reproachful speeches of him, call,
ing him Byrpar, and Burgar-Master of the Hague,
and:saying that he was only Prince of Orange; that,
fox she greater solomnjty, they fired guns and pistols '
from the Cress on.the oecasion, and forced some of
hia Majesty's subjects to drink treasonable_ healths:
By all which the prisoner testified his rebellion. ggajoat
his. Majesty’s person and autherity, and hjs. treason.
2hle mundomto dcpqoe tlmxtng; and did disowa

" ® Thiz famxly was raised to the peerage by Cbarles . AD
1633. The title became extinet by the prisoner’s dying wnhont
igue.~Douglass’ Peerage, page 278,

t Records of Justiciary, March 29, 1693
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1698 the King's title to the crown, and did all that-in hine

s~ Lay to incite the people to take arms: for which con-
tempts and treasons he ought to be punished with
death, and the forfeiture of his estate. .

After a prolix argument, the Court found the in.
dictment relevant to infer the pains libelled. -

The following persons composed the amize: Lord
Forrester, Lord Bargeny, the -Master of Fozbess,
James Oswald of Singletoun, James Baird of Saughw
tonhall, Patrick Murray of Livingstone, Mr. George
Scot of Giblestone, William Dick of Grange, .Sir
Alexander Gilmour -of Craigmillar, James. Eleis of
Southsyde, Sir Robert Milne of Binnie, Hugh Wals
lace of Inglistoun, Alexander Nisbet of Craigintinniey
Wllham Biggar of Woolmet, znd Sir Wllh.am Bine
ning of Wallyfoord o s

THE PROOF. e

Thomas Pyper, weaver, saw Lgtd Ftaser cmnc;
from the house of John Hay, viatner, and go to the.
Cross, and step. upon it; he heard ane in the com+
pany cry three O Yes’s, and proclaim the late King .
James and the, Prince-of Wales, and this. was after
some person bid him proclaim, ¢ fo whom he answens.
¢ edy what shall I proclaim, vy Lord?’, After these
proclamations, the witness heard King James’s name
mentjoped, saw the people on the cross haye drink:-
with them, and heard the shooting of pistols. Adds, .
that Lord Fraser was op the cross at the sam¢ time
with | the man whq proclaimed King James. S

John Wood saw Lord Fraser and others go to the
Cross, saw his Lordship on the Cross, heard a serv.
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amt belonjging t0 the. company cly thrée several O 1698
Yes's; aad then proclaim the laté; King Jamtes and “™
the Ptince of Wales; and -after -the preclamation he
heard two shots of a pistok’ ‘The witness carried’wine
to: the: comipany-at the Créss,

Heory-Finhyson saw -Lord Fraser and others on
the €ros drinking healths; their servants told him
it was the late King James, and Prince of Wales’s
hexith: Lord Fraser and another gentleman held
dtawn swords to the deponent’s breast, and forced
lnm todrink some healths. ¢

: :John- Hay, -vintner, deposed, “that Lord Frashr
weat out of kis kouse to the Cross, and the deponérit
went there also, and heard his Lordship drink King
James’s and the Prince of Wales’s health. He heard
also the firing of pistols.

Alexander Robertson heard a noise at-the Cross,
opened his window, and:saw and heard a person
clothed in red cry three O Yes’s, and proclaim King
James as our righteous King. “The deponent, at the
sasie time, saw the prisoner on the Cross, and heard.
the company drinking healths, - He did not distinct-
lg hear whose health, but heard the words, ¢ Bur-
¢ guar, the'Hague, and Orange,’ come jrom the com-
pany. -

' James Hardxe, servant to John Hay, vintner, saw
Lord Fraser, and several others, go to the Cross, and
the ' witness was employed to hold some of their
horses. He heard and saw a footman make three
O Yes's off the Cross, and begin a health to King"
James and the Prince of Wales, ¢ and bid the ¢4 man*

«  * A fanatical term for. the Devil. ’ \
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1698 take.all © that refused ts pledgd it - He wer e
W brisoner, and .othurs, drink -the- haltb xhd Bexod
somse shots of & pistol.  © SR R
Jansed Scot saw - Ldrd Fraser, :mdo:ﬁen, i the
Cross; he saw and heard thorti drinkt King Jameehs
and the: Primce of Waless hesiths, ind lnard Lidrd:
Fraser..cusse:ithose prasent who nkmd m M
He heard four-shats. R SRR R
: cEbh
The Iud Advodlcpmed ﬂn! an mwm
ful error, if the jury should acqeit che. prisoned
The prisoner protestad is the tontesly; BEtatsts the
Committer of Extates which declursd King Jantees.
have forfaudied the Crown, aud bestowed: tie tame
on William and Mary, soletmuly enacted 21d dafhrcly
¢ That assizes of ervar are a griesance’® ... .. ' *
- Seven Peers and ecight geutemen: of M'
who were sumshohed to be upon thd jury, were fined
"2 hundred merks each; for net obeying the cltadion.
The jury, of which Lord Bargeny was ChanceRior,
all in one voice fewnd it not proved that-the pfh()ﬂdr
either actually preclaimed, ot camod procisn; dhe
" late King James, and the pretended Prince of Wales)
but found it proved that ke was presemt at the pro-
clamation. Found, by a plurility of voices, that &
proclamation was made at the Gross of Frasetbuzgh,
of the late King James and the Priace of Wales; &
not in terms of the indictment, viz. as being righteoks
end lewful King of this kingdom, and lewful sustessor
therein. The assize, all in owe voice, fownd it not
proved, that the prisoner and his accomplices corsed

o - % Act of Estates, No. 18. April- 19th, 1689.
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allithose who would say to the contrary. They 1693
found. it psoved, that the prisoner drank King James’s “~~
health,* and that of the Prince of Wales: . but found
his cursing King William; and drinking to his con-
futsion,iand ustering: reproachful. speeches: of - him,
apdforsing peaple to drink treasonable healths; not
poowesl.s: They. found:that pistols were fired; but did
not find that it was by the prisoner’s order. The.
Master of Forbess, the Lairds of Craigmillar, Liv-
ingetome, dnd Southsyde, desisred it to be marked in
the zecord, that-they found the proclamation proved
in terms of the libel. 'On the 16th of May the Court
peengnpted. sentence .on Lord qu, fining him in
m Stﬁ'hﬂSb S

L2337 T ad e . . -

* In the reign of Geérge I -Alexander Crawfurd- was -fined '

lqiﬂﬁtpi)pg, for dyiaking the heabh of King James VIIL and
13) yrestpragnon, . Rec. of Just. 21st Feb. 1715. Anda,.

hland Minister was turned ont of his meeting-bouse for three
years, for not praying for ng George by name, but for the
« Supdine i authority who sits upon the royal throne;® and this at
atimeiWhien there was no statute for praying for the' King by
nae Gxoept that whivh. prdained.the clergy to pray for Qween
Ang,:and the Princess Sophig : ner any law for it, but.2 proelama.
tion of the Lords of the Regency. Rec.of Jnst 11th, 14th, 18th,
19tb, 25th Ju'ly, 1715,

M
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" Captain Simon Fraser* of Begufort, and many, other

. persans, mostly of the Clan Fraser, for -High Treg-

. som, in forming wnlewful associations, collecting nn

- armed force, occupying and fortifiing -houses avd

| garrisons, tmprisoning and ravishing persons of

" distinguished rank, and confinuing in arms afler
‘being charged by a Herald to lay them down.

.

1698 "J'HIS s the only case T know of since the Revolu-
“" tion in which a person was tried in absence before
the Court of Justiciary; a proof led, a jury inclosed,
a vetdict returned, and senterice pronounced,’ fdr-
feiting life and estate, honours, fame, and posterity.
The first instance of this tyrannical mode 6f proceed.
ing was the illegal sentence upon the Rebel Cove-
nanters after the battle of Pentland, which was &f.
terwards rescinded by act ‘of Parliament. - The ré.
bels at Bothwell-bridge met with the sdme treatméfit;
4nd the h’ke was repeated after the defeat of 'Mon.
mouth. -
~The following is one of the most singular prosecu.-
tions in our criminal record: whether we respect the
stretch of law that wasmade to convict the absentee,
or the savageness of his conduct, or the absolute do-
minion that he possessed over his followers, and di-
rected to purposes the most shocking to human na-
ture.

# The celebrated Simon Lord Lovat.
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By the law of Scotland, oﬁthwry, even for trea- 1698
son, inferred the forfeiture only of personal estate. *™~

_ It was sanctioned by statute, that trials for treason

could not be taken in absence; but that the whole
accusation,* argument, and evidence, should be led'
in presence of the accused, and no otherwise. So
anxionsly did the professional lawyers adhere to this
form, thst, as qur jurisprudence admitted, under
certain limitations, of trial after death,t for this hei-
nous offence, on such occasions the bones of the de-
ceased were dug out of the grave, and formally pre-
sented in Court.
- iWbhen the Covenanters were defeated in the battle
of Pentland, a. desire to arm insulted’ majesty with
additional terrors, or to enrich the servants of the
Crown with unlawful spoil, induced the Ministers
of. Charles to attempt, in absence of the accused, the
trial of those rehels, and the forfeiture of their estates.
And, although the complaisant disposition of Parlia.
ment gave every reason to conclude that they would
not have hesitated to pass a law to this effect; yet it
spited, better, the views of a tyrannical administration
to eperate this innovation in law, by the decree of
Judges who were appointed, and might be removed
at pleasure, than by the authority of the Great Coun-
cil of the Nation.

Before the Court of Iusncnary proceeded to such

; . ; . )
. "Bmktou?s Inst. vol. II. p. 251; Erskine's Fol. Inst. p. 733.;
James V1. Parl, 11th, c. 90.; Mackenzie’s Crim. Tit. Treasan,
sect. 23, 28. '
+ See trial of the Earl ofGowry, p .28, of Logan of Restal.
"8' P 54.
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1698 an important innovation,* so little idea was then an-
-\ tertaied of its suptetnacy and infallibilityyt - that vhe

Cotrt of Sessiori was consulted on ‘the : occasion.

- After tampering with the Judges, :a- memarialand

quéeries ‘were laid before them ' by:Sir Jobn Nishet,
King’sfAdvocate, and Lord Bellenden, Treasurer-

“depute; statirig 2 vatiety of arguments, by inference-
"and analogy, to show, that, -if the Parliament could

proceed to forfeit after death, why not the Courtof

“Justiciary; and, if either could try after death, why

ot also in absemce; since ¢ what is just hefore Par-

¢ liament, is just and warrantable before other judi-
‘<‘catories.” Upon' this'and the like notable argu-

ments, the Lords of Session delivered:an opinion, de-’
claririg, that; upon sufficient proof being taken:be-
fore the Judges and -assize, they mightproceed in
absence to sentence, ‘and- td forfeit persons guilty-of

" high treason. “Thus fortified, his Majesty’s Advocate

prosecuted,' 'in absence, ‘Colomel  Wallace,: William

Muir of Caldwell,’ and some other gentlemen; and a'

verdict being found ‘against them by- thegnry, :the
Court sentenced theri to be putto death, as traitors,

" when they should be apprehended, and their whele

estates, ‘'réal and personal to be forﬁeitedat F¥rom

(e Mackenzae’f Cmmnals, p- 30. \Vodrow s H:story of the
quﬁ”enngsqf the Church, vol. L p. 267.; Appendixz, No. 14, 15,
16, 18.; vol. IL p. 115, 586.; "Charles I1. Parliament 2. ¢ ’ll

+ Itis now alledged, that no appeal lies from the Court of
Justiciary to the House of Lords; and a judgement, indeed, to
shat effect, has been pronosnced. As no man can command his
faith or his judgement, I have never been able to discover cither
the legality or propriety of this decree.

1 Muir of Caldwell’s estate was gifted ta General Dalzxell*
commander of the forces at the battle of Pentland.
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m-comsciousness of the illegatity.of the sentence, it 1698

wat soletonlyiritifiad in Parliament; trial in absence ™
wus adopted as 2 part-of omr law; and, .in conse-
 quéncejrtwo of the.mast distinguished personages.in
the marion, -the, Duke. of Mapmauth, .and Fletcher
of :8alroun, -were:'cindemned and forfeited,. the for-
mernhen dead, the Jattes when eut of;the kingdom.
Had .the . werent -which- overwhelmed .the lineal
. sUtression of -eur: Sovereigns asued.pure from the
- fountain of liberty, and in.its-wide and rapid_cousse
buen-contaminated: by 'no. féul stream,.#rial ir qb-
Senceswould- hawe been-enumerated in the list of thase
iegadi and grievous assumptions .of power npon
svhick ahe -estates of :Scotland declared King James
- toihave farfeited his right to the crown. And the
~opasowof the hords of Session on this head,.as well
“Wgon? the -two sother cases stated .in ¢ the. Claim of

Sk, wonldhave been declared to be contrary to -

‘e, "Bat it Avas- deemed-prudent to preserve this
swmsuteas: 2 secyrity for. the good ‘behaviour of .the
~Mungerouns iexites. who followed their Prince to the
-Qowrs «of St ‘Germains.. - A law was accordingly
‘pasved; ¥ rascinding the act 1669. c. 11. in so far as
“rdatifieat the forfeiture of the Covenanters; but not
repealing the act itself, which might now be turned
as an ‘epgine of oppression upon the party which-con.
trived it. It must be acknowledged, however, that
King Wilham s Ministers made no ngotous exercise

'_1%“-1. R

"% William and Mary, Parl. 1. Sgs. 2. c. 81. ‘The most ap-
proved commentator on the Scottish 1aw,’has so far misunderstood -
this act, as to say, that the act 1669 was repea.ted by it. - Brs-
kine's Fol. Inst. ps 783 o
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1008 of this-law, -The Earls of Melfort, Middleton, and
’ Lauderdale, sud ninely gantlsmen,* were summoned .
kefare the Gourt of lusticiary, in:one day; to stand
tyial for various points of treason; in particular, for
eatering into the French service when that state was
at war with his Majesty, and for rising in arms against
the King. They:failed to appesar, and sentence of
autlawry only was pronounced against them.
. Tyrannical as this statute was, Captain Fraser
eonld not have been convicted spon it but by an ob-
viows wresting of the law; for it.authorised trial in
absence, only in ¢ cases of treasobable rising in arins,
“and open and manifest rebellion.” Now, it is alto.
gether absurd, to coastrue the collecting of an armed
force for the purpose.of private »apine,} into treason. -
able rising in arms, and open and manifest rebeflion: -
.Jt. will be proper to state the motives which ins
duced Captain Fraser to perpetrate the barbarity and
villany which. gave occasion to this trial. On.the
death of Hugh, tenth Lord Lavat, the tide ard estate
of Lovat were disputed betweea his Lordship’s daughs.
ter, heir of line, and Thomas Fraser of Beaunfort;
the Captain’s father, heir-male. .The Captain wisely
propoged to do away the contest, by uniting their
persons and pretensions, and there was not a disparity
of years to render such marriage any-ways absurd,
‘With, this view, he privately paid his addresses ta
the young lady, and one Fraser of Tenecheil was
made the confidant of the amour. The Capta'gx ob-

* Rec. of Just. 23d July, 1694.

+ Records of Justiciary, 27th June, 12th July, &th and Gth
September, 1698, S
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tained her consent, and she actually élopéd from her 1698
mother’s house of Castle Dawnie, under the conduct V™™
of the mutwal confidant; but the person whose finessd
~ ws employed to accomplish the intrigue, from what.
ever motive of fear or of venality, of caprice or of
semarse, blasted it at the moment, when it was sure
of suzcess. He forced the hady to return to her mos
ther, to whom he disciosed the intrigue. :
31t was.no longer thought safe for the lady to re.
smin at Castle Downie, as this seat was-in the dos
mains ‘of . the clan Fraser, over whom the Capesin
possessed great influence. - She was' therefore cons
- dmoted under a proper escort to Dunkeld, a house¢
of hev unde’s, ‘the Marquis of Azhiole, and this Lord
prevailéd-on his niece to accept a5 a husband she
Mastér-of Salton. The intended bridegroom sét ont
for Duitiveld to celebrate the espousals, actompanied
hy 'Lord Mungo Murray. As the Captain foresa
in-this inatth the vuin of hishopes, he embraced the
resolgtion of preventing the marriage by force; and
@if e could not possess himself of the heiress) of
admpelling 4 marridge with the Dowager, whe, in
vittue of ber 'jointure, - was in possession of a comit
dersble part of the estate of Lovat: and- this wild.
enverprise was to be accomplished by such deeds, that:
the stern contrivance of the principal actor is fess
shbckihg than the abject submission of his dccom-

-‘FThe sabstance of the indictment against Captain«
Fraser was, That he and his associates came to a
house belonging to Mr. Fraser of Strichen, and there
entered into an unlawful bond of association for the
prosecution of ‘certain wicked - designs: that- they
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1698 raised 2 body of four or five bundred men in aewis;
M in arder to support Captain Fraser’s pretensions to

.the estate of Lovat; that they seized the persons of
Lard Salton and Lord Mnngo Murray, and made: -
them close prisoners for six or.seven days in the house
of Finallen; erected gallowses before their windows,
and afterwards carried them by force to islands and
mountains, and treated them very harshly: that Cap--
tain Fraser and his associates marched in form of war
to the house of Castle Downie, the seat of Lady:-
Dowager Lovat, garrisoned the hanse, plundered the

effects, and put armed guards upon the diffexent’
apartments, and attempted to compel her Ladyship -

to agree to certain deeds which they epdeavoured to -
extort from her; but she remaining resolute, the
Captain all of a sudden took up the mad and villain.
ous resolution of forcing her to marry him: that,
accordingly, one of his asscciates, Mr. Robert Monro,
mijnister of Abertarfe, pronounced the marriage ce-
rémony: that the Captain, by the aid of his assod~
ates, did commit rape. and forcible abdyction upon,
the person of Lady Lovat, . attended. with circum,
stances of excessive barbarity: and that they conti-
nued in arms, after having been charged by a Herald,
to lay down their arms, set the Lady at liberty, and
surrender themselv&s pnsoners )

‘His Majesty s Advocate repre;ented to the Cout;,

that by an act of Parhament of King James VL sume-

monses at his MaJesty s instance, €against. islandmen,
¢ highlandmen, or borderers,® ubi non patet tufus ac-
¢ cessus, be made at the mercat cross of the head

o James VI. Pa_rligx_nem lhh, act 66+ .

N

[ B

N
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¢ barpghé:of M next' shifes i the Lowlands? thae 1698
Ouprtin' Praser: antt - hly followets' contimued in arms ™
418 open rebellion, and therefdre craved their Lord.
ships (too grant: warrane for ‘an edictal citatibn being
eMbtted: dgalnst ‘the defenders, which wag accord
ingly geastéd, ¢ -
1Oh tlie sth of Beptamber, his Majesty s Advocaté
progceded in the trial, dectaring that he insisted for
Jomdture: ih absence against Ciptdim Fraser, and-
- niiiétdent ofhet getitleten specially named; and that
he restricted the libel against the defenders to trea.”
séfnbl¢ rising in afms, and open rebeltion, withi-all
the gggravations: charged v the indictment. The
Coukt found the indictment thus restricted, and thus
pl'ebent‘ed {eie‘fant to mfer the ] pams of tx‘easoh.

LIRS IS ]

ero o THE PROOF.

A!exander Ft’ﬂsef, younger of Balnain, deposed
"Fhat at thie timeé Specified in the indictment, he saw
a'papér substribed by some of the accused, and de-’
Rvered to Lord Fraser, of the tenof of the bond of
astociation how 'read in Couit.' He was at Finallen
whetr f.ord Salton and Lotd Mungo Murray* were
brought ptisoners, and were there commmitted to close
custody, and gallowses erected before the windows of
the apartments where these Lords were confined.—
He saw then at Fmal)en, about two or three hundred
men in arnis, under the command of Captain Fraser,

-# 8on to John first Marquis of Athole, by Lady Amelia Stan. ‘
ley, daughter of James Eatl of Derby, and brother to the Lady
Dowager Lovat, mentioned in this trial.

N
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- 1698 and different parties of armed men were sent 4o agd

™ fro, betoreen the houses of Finallen and Gastle Dow-
nite. He was also at the latter of these houses, where
he saw Lady Lovat and also Captain Fraser, and-a
number of armed men standing sentry in the house,
and even on the threshold of my Lady’s apartment.
He went to my Lady’s chamber door, whem he heard
fighing; but the bagpipes were playing in-the next
room; this was about--day-break, and my Lady’s
women were in anOtheér room weeping, and-sentinels
standing over them.

Thomas Fraser of Gartlobeg, in September pre-
ceding, saw Captain Fraser, &c. &c. to the amount
of about sixty or seventy men .in arms, horse and
foot; the Captain thanked them for assembling so
readily, and desired them to be ready ata call. In
‘October, Captain Fraser. and the deponent coming

" from Inverness, met in the wood of Bonchreive Loed

" Salton and Lotd Mungo Murray, who were return-
ing from Castle Downie. The Captain gave orders
to his followers to seize Lord Salton dead or alive;

" wwent-close up to them with cocked plStOls, and com-

- manded them to"Yield themselves prisoners. . . Lord
Salton asked, for what cause? to which the Captain
-veplied, ¢ because it was his pleasure’ These Lords
-were dismounted from their own horses, disarmed,

. put upon mean ponies, surrounded by guards with
“their muskets levelled, and durks drawn, and thus
conducted to the house of Finallen, where they were
kept prisoners for several nights, in separate apart-
ments, under a strict guard. The deponent saw the
" Fiery Cross,* and heard the Coronmach . sent through

* This mode, by which the Highland chieftains convoked their
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the country; upon which between three and four 1698
bundred armed men assembled at Finallen under ™™
command of Captain Fraser, who detached a party
to the house of.Castle Downie, where sentinels were
. put upon the- rooms, particularly my Lady’s cham-
ber, for seven or eight'days. He heard the Captain
¢ demanding oaths of fidelity: of such of the gentlemen
“ of his name as he_suspected; and suck as he did not
¢ suspect he only took their promises; and some of them
¢ did swear, and some promise.’ . .
Robert Spence saw Lord Salton.ard Lord Mungo
Murtay catmed pnsoners by Captain Fraser to the

dzns ‘ta arms, is, I app:ehend, of greatcr antiquity than their’
sonyersion tp Christianity; with the difference only of change of
symbol. Anciently, when the chief desired to assemble his clah,
he killed a goat with his own sword, and dipped a half burned
stiék in the blood.  This he gave to ane of -bis vasals, who Bere
&t with all dispatch to the next village, where the first perspn he
mat' was abliged, by the fandal customs, to relieve him, and carry
-forward this summons to arms; and thus it was carried from vil-
lage to village through the chxeftam s domaips. Upon their con-
‘vemon to Christianity, the Priests would no doubt discover in the
'Eiﬂmg of a goat a species of heathen sacrifice. - It was proper that
% symbol should be adopted more analogous tatheir new religion;
-aad awkat so suitable as the crpss, which, under the splendnd name
: of the Labarum, hlazed in the heavens, conductmg the Chnstxan
) Emperor to victory and glory, A sl:ght polt;, with a bit of° stick
infixed in the figure of a cross, burned at the ends, was substitut~
ed in the place of that dipped in goats? bloods and this ceremany
“'was perforthed even in the late rebellion. There weretwo sogts of.
.eovonochs that propesly so called was the dirge which accompa-
wied the deceased tp their grave; the ather, which is here alluded
to, was a sort of war song, or dismal howl, which the women
set up on secing the fery cross, from the anxiety they entertained
“about the safety of their husbands and frlends in the approathing
hour of batlg. .
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1698 house of Finullen, where they were confined about.
“™~ a week in separate Apartients, and sentjnels put aver
‘them. Lord Salton and Lord Musgo Murray were. .
then -carried to Castle Downle; and the foroe come
manded by Captain Fraser, at this time, consisted of
about five hundred armed men, marching with two
pair of colours: qu men were sworn upop their
dutkst0 be faithful¥8 the Captain, and never to de=
sert him. They kept Lady Lovat prisoner for some
time at Castle Downie, and afterwards carried her: .
along. with them. When the Captain heard that
Lord James Murray, with some gentlemen, and &
party of red coats, were coming to rescue my Lady,
he agiin sent the fiery cross to summon the country: -
to rise in his defence; and he continued in armns till:
about Christmas,

John Monro, late footman to Captain Fraser, saws:
the Captain, and the whole other persons now in-
sisted against (for forfauiture), and about three hune .
dred more, with coleurs displayed, and pipes play-
ing, under the Captain’s command, at Finaflen, the..
night Lord Salton and Lord Mungo Murray werg
made prisoners. e saw the men draym round the
colours, and sworn upon them, and upon the poinis of .
their durks, to adhere to the Captain. He heard the
coronoch the pight Lady Lovat was carried from
Castle Downie. Aboeut Martinmas the Herald left
his charge against the Captain, &c. © in a clovgn stick
< at the Ydoer side, opposite to the Isle of Eagies; and,-
after that, the Captain and othiers continued for some
time in arms.

Amelia Reoch, late servant to Lady Lovat, de.
posed, that Captain Fraser, with a party of armed

~
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men, came to Castle Downie. . He put sentinels with 1698
drawn swords upon and within Lady Lovat’s chame "%
ber, made her three waiting.maids he earried by
force out of the voom, and deinined prisonccswes
Abowt two in the morning, two Irmed men carried
the deponent back to my Lady’s apartment, whom
she found sitting on. the floor, her hair dishevelled,
her head reclining backwards om the bed, Donald
Beaton pulling off my Lady’s shaes, and the Captain
balding burned feathers and aquavitz to her nase,
~ her Ladyship being ip a-swoon. They commanded
the deponent to take off my Lady’s clothes; but she |
spaymad at-the deponent with her feet, shewing the
greaast reluctance; ppon which, Fraser of Kinmgn.
avie held-up my Jady in his arms; the Capiain pull,
¢d down her petticoats, and sought 3 knife from
Hugh Monro 1o eut off her stays; but, he having
none, the Captain ordered Kinmonavie - to cyt them
off with his durk, which was done accordingly. The
depongeat was put out of the.room; and, when she
was going * over the close,’* she heard ¢ my Lady’s
s gries, althaugh the bagpipes were playing all the
¢ sitpe .ip- the room next vo her Ladyship’s.’ 1p the
morning, when tha depanent returned, she saw my
lady’s bead hanging over the bed-stock, her face
swoin, and ber Ladyship to aJ] appearance ont of her
judgement;. she spoke none, but gave the deponens .
@ broad stare; even some days after, she did not.
know her own brother, Lord. Mungo Murray; and, -
when Dumballoch’s Lady came into the room, and
galled Lady Lovat ¢ Madam,’ she answered ¢ call

* The Courtzyards o ;
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1698 ¢ me not Madam, but the most miserable wretch
¢ alive.?

" Janet Fraser deposed, that Lady Lovat’s waitmg-
maids were forcibly turned out of her room by Cap-
tain Fraser, about twelve o’clock at night, * My Lady
clung by the deponent, and, when she was torn from
her Ladyship, fell on her face on the floor. ~ Next
morning, when the deponent saw my Lady, her
head was hanging over the bed, and she was out of
her judgement, mistaking the deponent for Lady
Catherine Murray, Lady Lovat’s sister," who had
been dead several yedrs. -

" Christian Maclean deposed, that, on the nightof
the ¢ sham-marriage,’ she' was in the next room'to
'Lady Lovat, and, notwithstanding the bag-pipes
were blowing all the while, she heard my Lady cry-
ing and sobbing, and praymg, ¢ Lord have mbuy
¢ ‘on “her soul *

ff The jury returned a verdict finding the indict-
ment proved; and the Court-adjudged Captain Fra-
ger,* and the other persons against whom the verdict
was found, to be executed as traitors, at-such-tirne,
place, and manner, as their Lordships should ap-
point, to undergo the punishment ordained by taw
for traxtors, ¢ their name, fame, memory, and hoti-
¢ ours, to be extinct, and their arms to be riven furth
¢ and deleted out of the books of arms; so that their

. Captain Fraser was also prosecuted before the Court of Juq.

ticiary for a rape by the party lﬂJlll’Cd, Lady Dowager Lovat,

_and was outlawed for not appearing to stand trial. Rec. of Just,
17th February, 1701,
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¢ posterity may never have place, nor be able here- 1698
¢ after to bruik or enjoy any honours, offices, titles, “*~
ar.dignities, and to have forfaulted all their lands,
.S beritages, and possessions whatever.’ .
. This sentence, which was severer. even than that
commoaly pronounced on traitors, seems to be co-
pied from the .sentence pronounced by Parhament,‘
after death, on Logan of Restalrig and the Earl of
Gowry. As Captain Fraser, in the rebellion 1715,
aithough supposed to be 2 keen Jacobite, supported
‘the House of Hanover, King George L. granted him
a pardon and remission of .this sentence:* and he
claimed and obtained the contested title and estate of
‘Eovat,. He joinéd the next rebellion against the
amily that pardoned and restored him; and his
house of Castle Downie, which had witnessed his
Joul crimes, was -burned by the royal army before
his eyes, and those of three hundred of his clan, a few
days after the battle of Culloden. How he lost his
titles, and estate, and-his life also, is known to every
.Qne;. s0. pethaps he is the only person upon record
~who was twice condemned, twijce, forfexted and
whose estate was twice restored. . .

- . Pzper Keglsmof Chance:y, B. 16. Nos 184. - Remissio gt
rehabilitatio Simonis Fraser de Beavfort, Domnm Lovat, de cri-
amine perduellxoms aliisque mfrascnpt. St. James’s, Toxh March

1716
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Mpr. John Thomson and Charles Auchmonty, servanls
& the African Coipany, for Treason and Leasing-
making by designing and causing to be eiigraved a

. Political Print. ' , '

1701 THIS trial, with the facts which gave rise to it,
™ presents us with a remarkable picture of liberty and
fortitude in Parllament, of expiring itruggles for. ty-
ranny in the Soversign, and of the final victory of
secret influence over Parliamentary independence.
In the year 1695,.an Indian and Affican Company
was established In Scotland. : £400,000 Stetling were
subscribed by such proprietors as were hatives and
residedters, The Company fitted owt six ships of
force #nd burthen,* laden with various commoditiet,
which sailed from the Forth. They planted, by the
name of Caledonie, 3 colony on the isthrdus of Da-
rien; and, from the establishment of this Company,
and its colony, thé hation universally flattered itself
with the eager and unbounded prospect of extended
trade and empire. From the jealousy the English,
Dutch, and Spaniatds, entertained of this colony, it
thay be presumed that the prospects which this na-
tion derived from it, were at least plausible.
But, besides the opposition of rival powers, Cule-
donia experienced that of her Sovereign, whose po-

* Act of Scottish Parl. 26th June, 1695; Lockkar’s Mem.
P- 29; De Foe’s Hist. of Union; Scott’s Hist, p. 710.; Edin.
burgh Gazette, No. 8. No. 36.
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Ktical. views, or personal attachments, led him te 1701
embrace the hostile spirit of his other dominions.— "™

wad attackied, was abindoneds the ves-
aﬂanqe captured, ‘the adventurers; were: kifled. in
battle, were executed. 23 pirates,.or died- of famine;
apd the compeny was ruined. When the fatal tid-
ings were reeeived at Edinburgh, the sense of injury
- wndd disappaintracat was so strong: as to burst forgh
with adury which threatened immediate rebellions
ad ah«guu afcere of séate had to retige for a time
10 sqreen shemuelves from papular resentment.
... When tha Parkiament mes, the first symptom of theis
displaasure, at the enemios of the African Company;
WanAqIpass an -Grder for buraing, by the hands of
+ho bemgeman, -3 pamphlet, ‘entitled, ¢ A Defénce of
%ithe- Goots abdicating Daiwn,” avd-requiving the
thoxgs of .the Treasury s pay a reward.of £26000-
Baoks* to: any persim whe would apprehend William
Jleryeis;. the alledged author, and. bring him before -
-»:magistrate. .. Soon after; they passed a resolution,
deglaring; that the votes and addresq: of the Parlia-
wnent of Englandl, in December, . 1695, -and the ads
'gdvess of the House:of Lords in Febguagy last, were
Msmnmddhags’r in ﬁo qﬁmmftm I.mgdonz

- .mnudhg mwmn »Pa.l. 16th-Nov. 17oo, 9y
lOth, 18th, 14th, 15th, 17th, Jan. 1701. :

--\ ¢ ‘Thedmermeddlings eomplained of were, thst toth Hou;a;of
Pathmem had addressed the King, rmmmw. that the ast.t0
which he bad given the royal sssent in Scotland, for e:ectmg a
Company trading to Africa and the Indies, granting them an ex-
emption fremn public burdens for. twenty-one yearss would make
Beatland a frae post for Bast-India.commodses, enahle- ber to.une
dersell England at foreign markets, and be of great prejudice to
) o
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1701 and an invasion of the sovereignty and independence of

Y™ our King and Parlament. They next resolved,

_ ¢ That the memorial presented in his Majesty’s name,

¢as King of ‘Great Britain, to the Semate of Ham-.
¢ burgh, ‘7th April, 1697, by Sir Paul Rycaut, then
¢ resident in that city, and Mr. Grosset, his Majes-
“ty’s Envoy Extraordinary at the Court of Lunen.
€ burgh, was most unwarrantable, containing mangfess
‘falsekoods and contrary to the law of nations, inju-
- ¢ rious to his Majesty, an open incroathment upon the
¢ sovere:gnty of this Crown and Kingdom, the oc-
¢ casion of great losses and disappointments to the

“said Company, and of most dangerous consequence

¢to the trade of this nation,” Moved, ¢ That, who-
¢ ever advised his Majesty’s answer to the address of
¢ the Parliament of England agmnst our Indian and
¢ African Company, are enemies to this kingdom,
¢ and, if subjects thereof, are traitors to their King
¢ and country, and be prosecuted accordingly.’——
After a debate, the motion was withdrawn.

They also resolved, that the proclamations issued
by the English plantations against the African Com-
pany, particularly that against furnishing any provi.
sions or necessaries whatever to their colony, direct-
ly or indirectly, and even debarring them wood,

water, and anchorage, were injurious to the Com- _

the trade and revenve of the latter kingdom; especially ‘when
Scotland shall have settled plantations in America. The King
. returned the following answer: ¢ / have been ill served in Scotland;
% but I hope some remedies may be found to prevent the inconyeni~
¢ encies which may arise from this act.” Journal of House of
Lords, 13th December, 1695, 8th February, 1G99, House of
_. Commoss, l4-th, 18th December, 1695. o

~
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pany, barbarous to the adventurers, coatrary to-the 1701 -
law of nations,and a great occasion of the loss of the “~
colony. Resalved, that ‘this colony was a legal and
rightful settlement holding of the Crown of Scot-
land; and moved, that the cenduct of the Spaniards

to the said colony was an open hostilisy against the
Crown of Britain, and . that satisfaction ougbht to be
demanded. All the resolutions were passed nemine
contradicente, and the motion was delayed.

. These formidable resolytions, however, by the
dexterity of William’s Ministess, vanished in smoke;

for the Court party moved. an address to the King on

the resolution, asserting the Company’s right to the
colony;. while the country party contended, that, in

the present circumstances, an gct of Parliament wag
sequisite for securing the Company’s rights, as wel}

as for regulmbg the conduct of the persops engaged

in the prosecution of them. A debate and division

on this question. taking place, it carried for an ad.
dress by an hyndred and elght against eighty-four.*

* The Peers and Commons of Scotland formed but one House.
Those who voted for an addreu were, -

Peers, « o o o o o6 o o o e e 4
. Commmissioners for Barons, i. ¢; Knights of the Shme, 82
commm &r B“ou‘h‘, o w o o o 85108

ks perhaps superfluous in me to add, that alt thc officers of,
state were in this list. .
" Those who voted for an act of parliament, were,
Peers, + ¢ ¢ o o o 4 o 4 0 o o e 20
Knights of the Shire, . . = % .« . . . 43 °
Representatives of Boroughs, . . . « . « . 2L
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: 1701 And the whole of the mantylenuudafomdbs-
‘e~ sent.

This address recapitulttes the grievances of the
African Company, and the resolutions of Parliament
‘mentioned above, omitting entirely however that for
demanding satisfaction of the Spaniards; it concludes
‘with praymg his Majesty’s protection and counte-

-Mance against the violence of Spaniards, aad of Eng-
lish ministers abroad.

It was the parliamentary division upon this ad-
dress, which was the sabject- of the political pnnt
that gave occasion to this trial.

- The print represented Scottand in the figure of a
woman, wearing a crown, having the name of Svotia
over her head, and supported by the eighby-four

 dissentiont Members. These were entitled, <:Caledo-
“ nia’s supporters’ They were distinguished with
the following motto, encircled with wreaths of lau-
vel, ¢ patriae fautortbus;” and the woman addressed
them ‘in these words:* ¢ Take courage, and act as
¢ men that hold their liberty, as well -as their glory,
¢dear.’ - Below, an angel spoke thus to a2 multitude
of little figures which he was driving with thunder.
bolts to hell, ¢ Procul, o procul esto profani’—e
(These figures were charged in the indictment as re-
presenting the majority in Parliament.) Asad in the
amidst of the flames, lay a person who was tormented:
by a fiend, that addressed him in these words: ¢ Ven,
¢ didit hic auro patriam.’

His Majesty’s Advocate produced before the Court
of Justiciary an act of the Privy Council, authorising

¥ Rec. of Just. 14¢h, 21st, Aprily 23d, {4th, May, 1701.
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‘him to prosecute the prisomers om account of this 1701
engraving, ©for suck crimes, .and upon suck lews, as T
& fus. Lordship shall think Rt to libel.”

" ‘Fhus audiiorisetl, his Lordship mrostered up sgaingt
the ptisoners seven pages folie of indictment, charging
them with the breach of suadry acts of Parliameat®
egaihst lensing-makers, and'those who presame < pubs
‘¢ licly -to declaim, or privately to speak or write any
" ¢ parpose of reptoach ot slander of his Mujesty’s pes
* soR, -estate, OT governmant, or to deprave his laws,
< or miycomstrue his proceedings, whereby any dis.
¢ fike may be moved betwixt his Highness and, his
* wobility and loving subjects, in time coming, -
 der the pain of death.’. Alo, charging the prison.
ers av'transgressing the acts againg those who dispute
the swihority of the Bstates of Parlament; and, like-
wise, as tramsgreging the statutes agninst those who
oonspmaoinywaganutbexng Neverthaless,
Ghe indictment conduds,) the prisoners, by de.
signing the $2id print, ave guilty of the said crimei
A description of the print, and an application of it
t0 the laws, then follow. Turgidity of stile, and
strained conceit, are sebstituted in the vacant places
of law and reason. And the conclusion of the libel,
which is-worshy of the premises, is, that these crimes
bangfamdprond,thepmmmthmbyswty
ofleasmgmimgandwason, mdsuboattnﬁcpam
y‘death.

- The pmoners were heardby counsel, and igforma-

® The acts libelled against the prisoners were, James [. Pad. 2.
€. 434 James V. Pasl. 6. c. 83.; James VL, Parl. 8. c. 130.and
134, and Parl 10. ¢. 10.; Charles I Parl 1. sess. 2.¢. 2, -
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1701 fions* were lodged on either side. The information
™ for his Majesty’s-Advocate is one of the most prolix
and inconclusive pieces of composition that I recol
fect in judicial procedure. The information for the
prisoners maintains, 1mo, That the statutes against
leasing making, &c. are obsolete, and are specially
declared to be so in the Claim of Rights, as being in
the number of those upon which the Earl of -Argyle
was convicted. " 2do, That, to extend criminal laws,
and capital punishments, by parity of reasoning; te
infer leasing-making, and sedition, and treason; from
a hieroglyphic, a print, especially the print libelled
on, is contrary to- those general principles of law
* which have been established by the wisdom of the
fearned, as requisite for the security of the governed:
In opposition to these, it was maintained by his Ma~
jesty’s Advocate, that, although the - forfeiting the
Eanl of Argyle upon siretrhes of obsolete laws, was
declared contrary to law,- it did not thence follow
that those against leasing-making were obsolete, be-
cause the Earl was indicted upon acts not founded on
against the prisoners; and it was not declared in the
Claim of Rights, that all the acts upon which -the
Earl was indicted were obsolete. 8tio, With regard
to the print, it was argued, if the intention of leas.
ing-making and misconstruing was plainly discerni,
ble in it, ‘this ¢ subtle manner of conveying the
¢ poison doth render it rather more wicked and dan-
¢-gérous than the maost direct and blunt calumny.’
The other parts of these voluminous mformauons
require no notice.

* So law papers, in Scotland, which contam a state of thefact
and argument, are sometimes called.

/
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The Lords pronounced the fallowing interlocutor: 1701

Fmd the indictment, and qualifications thereof, do ™
not infer the crime of treason, or the pain of death,
but sustain the .same relevant # infer an arbih-wy

THE PROOF. . .

Alexander Kennedy of Glenure deposed, that the
prisoner, Thomson, came to his house one evening,
in company with the other prisoner, Auchmouty,
and brought with him the copperplate now produced
in Court, desiring the depanent to.cast off impres-
sions of it, which he refused, unless a warrant from
authority was produced, as he suspected it might re.

late to affairs of state. . Next day, he observed. the .

prisoner, Auchmouty, go up to his printing-house;
and the deponent following .him, saw the coppen-
'ﬁhte in the press, and one of his servants casting off
capies. -He snatched up one of them, and carried it
straight to the Lord Advocate. One of the macers
of council then came to the deponent’s. house, and
required him to bring the copper-plate, and all the
copies,. before the Lords.of Privy Couneil, then met,
which was done accordingly; and Auchmouty was
present when.they were seized. . |

George Burgon, servant to the. preeedmg thness,

dcposed, that the two prisoners, and Robert Wood, -

engraver, bmught the said capper-plate to him, and
came once ind again requesting the deponent to cast
off i nngremons of it, wlnch he as often refused till

' _"Mace-bearen. )

A
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1701 they shoold: pbtagn his: taster’s order. - AL ledgdhi,

™~ his mistress sent for him, and the two prisosess were
then with her, and she desired him te cast-off she
impressions required, and now produced in Court,
which he did accordingly. The prisqners at this tinse
engaged to stand- between him and all hazard that he
might incur through- casting off the impressions.
Deposed, that Auchmouty furnished him mth the
paper. *
. Robert Wood, engraver, swore, that the two
prisoners brought the drawing to him from which
the copper-plate. was. dong, .and desized him tb e
grave it. This he did accordingly, and was paid by
them for it, at the agreed price of #6: 108 Scotw?
Deposed, That the prisoner, Thowses, -said: the
drawing was dope by him. . The deponent:heand
both prisoners desire Burgon, tlwpanm
to cast off the impressions. - : ool

ot

" THE VERDICT. e

‘The assize, by the mouth of Su'.hmulhhnf
Prestfield, their Chancellor, all in one voice found
the indictment and qualifications—mot proved. -

I presume the reader will agree. with me, that
the. proof of the fact, I-mean, of the prisoner's hav.
ing caused the engraving to be.executed, is camplote,
It must, therefore, have proceeded from theircom
viction of the prisoners’ having done nothing declared
criminal by law, that the jury found no¢ proved:

# 10s. Sterling:
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They lisd tio other way of acquitting the prisoners; 1701
for juries had not then recovered their pnvnlege of

fading guily or ot gy

Arehibald Macdonald, son to Coll Macdonald of Ba-
risdale, as attainted of High Treason,

TH£ prisonér was not served with any indictment
‘oF tummons of treason; biit received intimation from
the Crowa lawyers, that he was to be brought before
the Court of Justiciary on the 11th of March, in or-
der to have execution awarded against him; or to
show cause why execution should not be awarded.
‘The Lord Advocate, in a petition to their Lordships,
on the 5th instant, prayed for a warrant tq cite wit-
nesses to prove, that the prisoner was the identical
person designed in the act of attainder, son to Coll

1754 -

(e

Macdonald of Barisdale; and thenr Lordships granted '

warrant.accordingly.

His Majesty’s Advecate-depute represented to the
Court, that, by an act of attainder against Alexander
Earl of Kellie, and others, passed in the reign of his
present Majesty (George IL) the prisoner ‘stood at-

‘tainted of high treason: that the Crowa lawyers had
received his Majesty’s orders to insist with their Lord.
ships for an award of erecution against the prisoner,

* See infra Tit. Mur. Cases of George Cumming, and Cur-
aegie of Finhaven. .
. ¥
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1754 which, .in the counsel’s.opinion, the printed act of
™~ Parliament, being a public law,_ sofficiently author- .
ised: but, to remove all doubs, they had procured,
and lodged with the clerk of Court, an ezamplifica-
tion of the act of attainder under the Great Seal of
England. The Advocate.depute, therefore, craved
that their Lordships would order the prisoner to be
brought to the bar, and would appoint a day for his
execution. He was brought to the bar accordingly,
the act of attainder and examplification thereof were
read over to him,* the motion for his execution was
renewed. - The Lord Justice Clerk then asked the
prisoner, if he had any cause to show why execution
should not be awarded against him in terms of the
- act? He replied to the following purpose: - That he
did not understand himself to be the. person:attaing-
-ed by this. act. He was then: a' boy recently from
scheol, and under the influence of a father unfortun-
ately engaged in the late rebellion.. - Had not his fa-
ther been able to Jusn,fy or atone for his conduct and
‘the prisoner’s,. could it be supposed that the father
would, pass unattainted, and his son, a minor, be de-
voted to punishment. His special defences then were: .
That there was no sufficient evidence of the act of
attainder on which execution was.craved: that: he
was none of the persons named in the act now read;
faor his name was Macdonnell, and his father was de-
_ signed not:of Barisdale, but Inverie. And thatthe
condition under which .the act of attainder could
alone take place, never existed; for the prisoner sur-
rendered himself to a justice of peace before the 12th
of July, 1746..

- *® Rec. of Just. 2d; &th, 11th, 1th, 20th, 22d March, 1'754.
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** Counsel were then heard for the prisoner, who 1754
enlarged on the defences he had stated, offered to

mstruct them by evidence, ‘and requested that the
Court would remit the facts undertaken to be prov-
.etl, to the cognisance of a jury.

"The lawyers for the Crown began by refuting the
idle cavilling of the prisoner’s counsel, at the evi.
dence of the act of Parliament upon whieh the pri-
somer was said to be attainted. They next are suc-
cessful in obviating the prisoner’s objections of a
misnomer. - As to his plea of a surrender in terms
of the act, they alledged it was surprising a defence
so valid, if true, should, dering his tedious impri-
sonment of eight months, bé kept a profound se-
‘cret, and Aew for the first time be urged in his be-
half. ‘Buta surrender to a _;usnce of peace, who,
though nominated in the commission, had not taken
the oaths to Government, nor officiated ia that ca-
pacity, or a surrender made at an imiproper time,

‘when thej Jnsuee of peace could not commit such per-

son to prison, would not be held good, as not hav.
ing been made according'to the intent of the act.
Further, no. testimony of the fast' was admissible,
but the record of surrender; and it could not be
pueoved by parole evidence. They argued, that the
prisoner’s plea of a surrender was contradictory to
his other plea of a denial, that he was the person.
meant to be attainted by the act. Eastly, They al-
ed it ‘was not necessary, in this case, to try the

- prisoner’s defences by jury; for, although trials by
indictment must be by jury, yet incidental questions,

such as the lunacy of the prisoner, or the identity of

a criminal, who had made his escape after sentence
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, 1754 of death had been pronounced upon him, are; by the
"™ Law of Scotland, tried and judged by the Courr,
without any intervention of 2 jury: nor is the case
* altered by the statute 7th of Queen Anne, chap. 21.
‘declaring, that trials for treason in Scotlind should
be the same as'in England, for this was not a frial .
for treason, the prisoner being already ¢ iried, con-
¢ victed, and attainted by act of Parliament;’ and
that nothing now remained but to award execution
of the sentence which the law had pronounced. - And
‘although, in England, the prisomr’s exception- at
execution being awarded against him, would have
“been tried by a jury de circumstontibus, ¢ that can
< have no effect here, as the Court is not tied to the
_ ¢ firms of England in the #rial for treason.’ :
The counsel for the prisoner replied, that the act
* of attainder is not absolute, but conditional; and he
‘offered to proye, that the condition under which
‘alone the attainder was to take place, viz. the pri- -
soner’s not surrendering himself before a day certain,
‘never existed; for the prisoner did actually surrender
himself-to a justice of peace within the time prescrib-
“ed by the act. Tbey d, it was not necessary
to prove that'the justice of peace had taken the oaths,
or officiated in that capacity, for these are not men~
tioned as requisites in the statute: that the prisoner
had fairly submitted to justice; and Sir Alexander
‘M‘Donald, to whom he surrendered himself, was a
gentlemaii of known affection to his Majesty’s go.
- “vernment, who at that very time. was at the head of
a considerable body of militia employed in his Ma-
jesty’s service: that his not being committed to jail
did not affect the vnhd:ty of the surrender; for, evem
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SUpposieg it t0- have bmsl:Mr’sdutytol‘m
have sommitted him, it was absurd, that, by resson >/
-of Sir Alexander’s ignerance, or neglect of duty im-
posed.on bim by the statute, the prisoner should in-
<ur ¢hi pains of treason: that the prisoner must be
- held as baving been under the protection of govern-
ment, sot only from bis surrender to a justice of
‘peace, bt likewise from his having received a pass
from the Earl of Albemarle, commander of his Ma-
jesty’s forces, by virtue of which he rerained un-
_molested; but, in the month of August, 1746, he
-and his father, then in the country of Meidart, out
of private pique, were seized by certain of the Clan
Camerop, put on board a vessel, carried to France,
and there kept in close custody for a twelvemonth.
.On their escape from France, and return to Scotland,
-hoth father and son were apprehended by a pasty of
-his Majesty’s forees; the father died in confinement;
_ but the prisoner, upon a just vepresentation of these
facts, was immediately set at liberty, and remained
peaceably and openly at Inverie till July last: that, as
to o testimony of the surrender being 2tUmissible
but written record, no such requisite was prescribed
by. the statmte; and it were strange if perole evidence
could -only be received in support of the prisoner’s
guilt, and not- in.-vindjcation of his insocence.—
Liastly, That trial by jury was the grand bulwark of
onr lives and liberties; and if, in any case, this mode
is more specially requisite, it is in accusations of .2
direct offence committed against the crown. Ap-
aendy, sttainders in absence were unknown, both
in England and Seotland;. but now, that the wisdom
of the Jaw had thought preper to introduce such at-



‘18 "TREASON.

1754 tainders, virious defences might yet be stated against
awardmg .execution, especially where the attainder
~is riot absolute; but conditiomal. By act 7th of
.‘Queen Anne, c.21. the Scots treasondaws are to-
tally abolished; ‘and it is therein provided, that the
Court of Justiciary,-in cises of treason, shall proceed
‘and determine in such manner as the Court of King’s
Bench may do by the laws of England: therefore, as
it is not disputed that-every defence,- against award-
‘ing execution, proposed by the prisoner, before the
-Court of King’s Bench, must be tried by jury, the
like rule must be observed in the Court of Justiciary.
‘This is made still clearer by act 22d George II ¢. 48,
-which- provides, that .all.defendants outlawed fo?
--hjgh treason, or misprision of high treason, in Scot-
land, shall, as near as-can be,- have such and the like
‘methods, .remedies or advantages; for avoiding, falsi-
Jying; or reversing, such outlawry as may be hadby
- the law and usage of England. -

+ The Lords found the act of attainder. suﬂiaently ,
“instructed by the . statute-book, and .examplification
-of the act produced in Court, and repelled the objec-

tions to-its authenticity.- They also repelled the ob-
jection of a mispomer of Macdonald for Macdonnell.

With respect to the defence of a surrender, they or-

dained the: prisoner to give in a more special conde-

scendence* of the time, place, and manner, of his sub-
mitting himself to justice; also, a list of the witnesses.

by whom he was to prove the same; and found ¢ 7o

¢ nacessity of proceeding in this manner by a jury.”

Conform to this judgement, the prisoner gave in

- A'state of fucts. *
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am:demdmeofﬁctsrehnvetohiwmnder 1754 -
as already stated; and a long list: of witnesses: by ™
‘whom it was to be proved; and .the crown lawyers
disputed.the relevancy of the condescondence, by re-
peating, at great length, the objections to the surren- -
der which they had already set forth. - The.Conirt
having considered the import of the condescendence,

and heard the debates, found the prisoner’s plea of
surrender, as therein set forth, not relevant, nor suf-
ficiently qualified in terms of the act of attajnder, re-

jxﬂedthed@weﬂwdeduponzt,andrg&gedtheyz-

-soner any proof of the fact..

_An' objection was ‘then- made by the prisoner’s
counsel to the whole witnesses cited for the prosecu-
tor, as the éxecutions of summons against them had
_been returned to the Clerk of Court only that morn-
ding.. It was answered by the crown lawyers, that
the witnesses summoned upon a more early citation
had absconded; it therefore became necessary to call
‘this additional list.  The Court repelled the objec-
tiop; but adjourned the trial till Friday next, that the
prisener might have opportunity to see the list, and
propose any legal ob]ecnons to the witnesses adduced.

The prisoner being agam brought to the bar on
the 22d of March, gave in 2 declaration to the Court
.equivalent to an acknowledgement of his identity. .
The prosecutor, however, thought proper to lead a
proof by witnesses of his identity. This bemg done,
the Gourt pronounced judgement ‘upon the prisoner,
finding, ¢ That the said Archibald Macdonald is the
¢ same person who stands attainted of high treason
.¢by the -act of Parliament above mentioned, by the
¢ name and designation of> Archibald Macdonald, son




120" TREASON. -
¥754 ¢ of Coll Micdonald of Barisdale; and, therefore, and
Vs in respect thereof,’ adjudging the prisoner to be

-\\

taken to the Grass.market of Edinburgh, on the 22d
-May next, and hanged on a gibbet, to be cut down
alive, his entrails torn out and burnt, his head cut
d’,hubodqueted,andhxshadmdquanento
be at the King’s disposal.’® -

*A petin'on of appeal to the House of Lords, against this sen-

teace was drawn;. but, while the prisoner’s friends were adjusting

soine difficulty about the mode of presenting it, the necessity of a
pelition was superseded by a reprieve, and aftérwards by = pat-
don. Since that, various petitians of appeal have been presentad,
particularly in the cases of Ogilvie, 1765, nngoCanqpbell.
1770, Miller and Murdisen, 1773; and, lastly, in " the case of
Bywater, A, D. 1781. 'And a solemn judgement of the House
‘of Lords was pronouriced, finding, that ro appeal les from the
"Court of Justiciary to their Lordskips. The most mature consi.
.deratiots of this important swbject that I am capable tobestow e
the laboripus -search that I have made intn our criminal recqrds
from A. D. 1536to the presentumes, have completely rivetted my

‘opinion, that this judgement reqmres again to be considered,—

that law and expediency both requife it.” While I am reluctantly
obliged to deliver my seatiments, it affords me considerable saris-
faction, that I amlaldmd«mmgsskyofmvasﬁngthntgﬁ-
ments delivered on this topic before their Lordships, by the truly

veperable Peer who presides in the Court of King’s Bench. I -

have not to combat that noble Lord’s opinion, but the report segt
From this coantry to his Lordship, upon which; I apprehend, his

" ‘opinion was founded.” I did intend to publish an argument to

show, ¢ That an appeal lies from the Court of Justiciary to the

. House of Lords;® but, as I am at this minute doubsful if I shall

be able to.accomplish my original parpose, of presenting my argu-
ment in the form of an Appendix to this work, I trouble the reader
with this note, expressive of my zealous wish, that if, upon a fu.

_ ture ocasion, 2 prisonér shall be advised of a sentence pronounced

by the Court of Justiciary, affecting his life or liberty, being con-
trary to law;" I say, that the prisoner implore relief from .the
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~Fhis semtence, and. the interlocutors precedmg, Y156

aipesr comprary to law in three respects, as they re- “
fuse to sustain the prisoner’s defence of a surrender,

amd t0:allow 2 proof of the same; -2s they only find-

that the prisoner was the identical person pointed out:
in: the act of attainder, but do not also find that he
did not surrender himself in terms -of the act; and as
they refuse to admit the prisoner to trial by jury.

The judgements are illegal, as they refuse to Sustain.
the prisoner’s dqfence of a surrender. .

..Penal laws are, in general, prohibitory. regulauons
dngned for the order and security of civil socnety,
discharging the people at large from certain actions,

stich as theft, murder, and thelike. In the case of

actual or meditated rebellion, a conditional act of at-
tainder is provided for the security of the state, by

ordaining, that -suspected-individuals-péinted out in

the act, shall perform certain conditions therein prea
seribed.  In the first of these, the law is general, and
the crime consists in perpefrating things prohibited.
ln the sacond, the law-is special, and the offence
cousists in omsthing things-commanded. - If one of the
public is brought to trial for transgressing the former
of these laws, it is the most valid of all defences,
that ke did not commit the deed prokibited. If an in-
dividual pointed out in the latter part of these Jaws

fisase 6f Lotds, by petition of appeal, craving their Liordships
ende moro to admit this question to a solenm discussion; ‘and to
appoint a complete and acgurate repert o be laid bofore their Lotd,
ships, of the cases which have been brought from the Court of
Jiisticiary, before the Scottith Privy Council, kis Majesty and the
Fstates of Peiliament of Scotland, and the British House of Lords,
fony'AsD. 16541 to the present tignes. .

Q
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1754 is accused of mot having done what was therein te.
™ quired, it is an equally valid defence, that ke did
perform the condstion prescribed. Therefore, to doom
a man to the scaffold on the former of these laws,
who had not committed any theft, murder, or the
like, is not more to condemn without guilt, than to
consign to punishment, on the latter of these laws,
one, who had absolved himself from the imputation
-of guilt, by surrendering his person, or performmg
the other conditions required. -

. The sentence is illegal, or inefficacious, and. null; -as
zt only finds, that the prisoner was the identical person
pointed out in the act of attainder, but does not alse

Jind that ke did not surrender himself in terms of the
act.
* The persons whose names were engrossed in the
ct of attainder could incur the declared presumption
of guilt, tould become criminal, and ameénable -to
punishment, only dy not performing the conditions
of theact. Therefore, the Court, infinding an un-
doubted, indeed notorious truth, that the ptisoner
was the person described in the act, and sentencing
“him to death on that account, without also finding
‘that he did not surrender, in terms of the statute,
did condemn him to death without any statutory
guilt upon the part of the prisener, or any statutory
authority upon the part of the Court. This may be
further elucidated by observing, that, by changing

the words, ¢ Archibald Macdonald,’ into ¢ Alexanden . |

¢ Earl of Kelly, the like Judgement might with truth
have been pronounced, viz. that his Lordship was
the person described in the act of attainder, and the
like sentence of death been therefore passed upon
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that Lord, although he did publicly surrender him. 1754
self to Government, and consequently was never
challenged on account of the act.

The sentence is illegal, because the prisoner was de-
vied the bengfit of trial by jury.

It has already been observed, that penal laws are
for the most part general and prohibitory; but that,
in the case of conditional acts of attainder, they are
special and mandatory. 1f, then, the mode of trial
by jury is the established law of a country, as that
to which the life of a citizen can most safely be
trusted, the same reason holds ‘for adopting this
mode, whether the prisoner be accused of commilting
‘what was prokibited by a general law, or omitling
what was reqwred by an act of attainder. Further,
‘had the prisoner been brought to trial in England,

she:.would, beyend dispute,” have been entitled tp
‘have had bhis defences tried by jury; but, by statutes
-of Queen Anne, and of King George Il. the treason
+laws of England are extended to this country, and
the.same mode of trial (as near as may be) is pre. -
scribed; consequently, the prisoner was equally en.
titled to trial by jury, when brought before the Couyrt
«  of Justiciary, as if he had been brought before the
Court of King’s Bench.
- But it is by po means surprising, that the Court
of Justiciary should have pronounced this judgement,
‘refusing the prisoner 2 trial by jury, whep we reflect
-wpon the disposition which our courts of law have
manifested to encroach upon, to annihilate this inva-
luable privilege. It appears that, -by the old law of
Scotland, trial by jury took place in matters both
‘cixil and criminal.  Our civil judges have long since

*



124 : TREASON.

1754 exalted their own dominion, by shakmg themselves
““~ Joose of the intervention of 2 jury; and  confess,
in questions merely of property, I do not wish to
see this mod® of trial restored: for, so tediousare
our forms of proceeding, that it would be impossible
to decide matters of property by a jury, without ef.
fecting so great an innovation in our system of j ]uns-
prudence, as must be productive of inconveniencies
and perplexities which could not be removed but in
2 long course of practice. Nor do I think there is
‘danger in ‘trusting questions of right between man
dnd man, to the sole decision of our judges; - for, be-
sides that redress may be sued for to the Supreme
Court of the nation, it can but rarely happ’en that
-partiality towards a party or a cause, will, in civil
matters, influence any of their Lordships. But, ina .
. criminal court, when judges are actuated by a lauds ™
able zeal for the checking of enormous crimes, for
~ bringing an obnoxious. criminal to justice, it is lesy
safe to trust the life of a prisoner in the hands of
, Judges appointed by the crown, than in those of 2
jury chosen promiscuously from the prisoner’s equals.
Much less in accusations of treason or others of di-
rect offence, by a subject against the sovereign; for
in such, I apprehend, it must necessarily happer, .
" that judges wxll, for the most part, lean towards the
crown. .
- On alate occasion, the Lords of Justiciary deliver-
ed a solemn opinion,* that,_ in cnmmal actions be-

" * Records of Jusncxary-Procurator Fiscal of the City of Edin-
burgh against Young and Weemyss, 19th March, 1783. When
this cause was argued before their Lordships, Llay Campbell, the
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~fore fiferior courts, in cases short of capital punish. 1754
-3nent,  trial by jury is not requisite. But, unless “™
their Lordships shall be disposed to pay more respect
-to-this opinion than they sometimes do to precedent,
we may entertain a rational hope, that, in future
practice, they will alter their judgement. . Before
delivering. their solemn opinions, - their. Lordships
-heard -eounsel on this point, whether the various de-
grees of.corporal punishment, short of death, could
be inflicted,- but after trial- by jury; and. a report
- was, upon their order, made to them of the practice -
before the inferior judicatories, as well as the supreme
tribunal of Justiciary. From the.report made to
them, it appears, that never were a. set- of judges,
-mever -a set of benches, more impartial, if an uniform
.dis¢repancy, .and contradiction of - practice, can be
-styled impartiality. The practice before the magis-
* trates of royal boroughs, and that hefore the sheriffs,
were dxamemcally repugnant to each other; and that

Solicitor-General, appeared as counsel for the prosecutor.  He
‘maintained, that the lesser trespasses, which were to be punished
by fine and imprisonment,. might be tried without jury, but did
not plead that the severer pnmshmgnts of pillory and bamshment
could be inflicted but after trial by jury. But their Lordships, in
giving their opinion, said they were not bound to regard Mr. So-
Kicitor’s admissions.. The Honourable Heniry Erskioe, who was
counsel for Young and Weemyss, contended, that no corporal
prnishment whatever could take' place but after trial by jury.—
As the natnre of the work lays me under the necessity ¢ of presum-
“ing to give my own opinion, I must observe, that it coincides
entirely with the plea maintained by the Solicitor General, v:z.
That such offences. as fall to be punished by fine and lmpnsom-
ment may be tried without jury, but that crimes wluch are to m-
wolve o- dzepcr consequence may nat. : :
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1754 of the Court of Justiciary fluctuated from the oe
¥~ side to the other like the ebhmg and ﬂowmg of tha\
tide. .

- By the report made of the practice before the ma.
gistrates of royal boroughs, in the trial of crimes not
capital, it -appeared, that, in the whale of these ba-
- roughs, exeept ong, (the borough of Ayr,) the ma.
gistrates were in use to proceed without jury. The
proceedings-again, in the different counties, evinced,
that, in all of them, ezcept ones, (the county of Edin-
burgh,) the sheriffs were 2o0f in use to inflict any
-corporal punishment without the verdict of a jury,
imprisonment excepted. Upon these apposite modes
of procedure, I'must observe, that the magistrates of
royal boroughs, in this country, cannot, in general, be
supposed either to have studied the science of the law,
or to-have enjoyed the benefit of an academical-edu-
cation; and that, in many of the decayed boroughs,
it cannot be presumed that the magistrates are men
of liberal ideas, ‘or independent sentiment and situa-
tion ip. iife; that. the sheriffs- again must be chasen
- from the bar. - Thus, this oppasite practicé in she-
tiffs and magistrates, justifies the proverb, that the
greater the ignorance the greater the presumption.
‘It appeared from an examination into the records
of Justxcmry, that one Dow, and his accomplices, in
1739, had been tried before the justices of peace of
Linlithgow, for breaking iato the brew-house apd
cellars of Mr. Hope of Craigiehall, and stealing quan-
tities of wine, -brandy, and ale: that they confessed
their guwilt, and were sentenced by the justices to be
imprisoned, whipt, burnt on the back, and bagished

the county. Dow brought this sentence uynder re .
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view of the Court of Justiciary, alledging, that so 1754
pevere 2 punishment could not be inflicted by any “™~
judge, unless the prisoner had been found guilty by

the werdict of a jury; and the Court suspended'the
sentence, except 23 to the whipping. -

Jn A.D.\1747, Robert Drumunond, prmter»,

»pmecuted ‘before the magistrates of Edinburgh, for

3 defamatory libel against a person of the highest
rank.* He admitted that the ballad Lbelled on was
printed. in his- pnntmg»honse, ‘but-denied any know-
ledgethat the blanks in it were meaned to be filled

up with those names:and characters which the pro-
secutor applied to them. - The magistrates ordained

the: ballad. to.be burnt, the prisoner to stand an. hour

en the pillory, and to be banished the city, and de-
prived of his freedom as a -burgess, for a twelve-
wmonth.{ :'Mr. Drummond brought the cause before
tbe-Coutt oflumcxary bybdquwenszon.t He

. Hns Royal Hrgbmss William Duke of Cumberland

* + The -intelligent reader is requested to. think, whet.bcr the
most arbitrary: judge in England, since the accession of the Hause
‘of, Hanoxer, would have dared to try such an offence .without
jury. .
b | There are two fonns of writs by whnch canses may be brought
from inferior Judxcatones under review of the Gourts of Session or
Juiéticiary. The one is by bill of suspension, which may be pre.
sented after’a judgPment of‘the inferior Court is passed, and the
detree extratted; tBé othier; by &l of advocation, which may be
presented to_ their Lidrdships any time between the party being
seryed with -a mmmonk to. appear before the. inferior court, and
the decree of that court being -extracted. Both these writs pass
the signet, - dnd are sigoed by a writer to the signet: and, upon
their being presented to one or more of their-Lordshi ps, they either

pass op refuse the bl
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1754 maintainegl, that. the, prosecutor, had: Bllad upstle
thplm from his, qwa fonjecture, and -that:heytaba

prisoner, was, altoggther ignorant-how: they, shpuid-m
supplied: that, sapposing him tohe,guilty,- Abetsen?
tence was upineasprably: harshy, and Suaches, shaviue
2 matter.of such coggequence, he wagantivladAattialk
by jury. : The Courh refissed ihe,fill withah anadernc.
In A. D. 1757%, John Kalconer.was trigd befoge dhvey

;henﬁ of Edinburgh for using of falsa keys; and steal«

ing of victual. He:was oxdained, ., bskept int prie
son ill paymens of the expences of hixprosstutidng
which amounted t0. #£1 105, and tohethanisiedethe
comaty for life..  He.complained to.the- Cont pfiduss
ticiary that he Bad been, trigd withons;juny, anfhtheie
«dismijssed his.complaint. - i et punef 1.8
" Alexander Flight wag. prow:uted before thiithale
lies of Cupar,. in June, 1767, for .insulting theHine
vost, and was senenced to.a month’siisaprisonmenda
and. banished from the town for three " yeasss otk
their Lordships suspended the sentence as. tnthdhn;
pishment. | ... Loaat
An action. was bronght befqre the sheuﬂ' of Edﬂp
burgh, by Jobn Simpsort, copper-smrth against. keos
nardo Pnscatorle, teacher of musig, (A. D. 1771.) It-
charged ‘the defendet” with firing a gun or pxsw&,
loaded with small shot, at the prosecuor, and maimas
ing him so severely as to render him unable, in-fu~
ture, to earn his bread: and it concluded for £560
of damages to the private prosecutor; and also, that
‘the defender should be punished by piltory, whip-
ping, or otherwise. Piscatorie claimed to be tried
by jury; because the libel concluded for a corporal
punishment, The sheriff refused his clim; upon
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which the defender brought the cause before ‘the 1754
* Lords of Justiciary, who pronounced the follow- “*~

ing judgement: ¢ Having considered. the said bill

¢ and answers, with the criminal complaint before

¢ the sheriff, find the Lbel referred to in the bill ought

¢ to have been tried by a jury,’ &c.; and, therefore,

ordiined the sheriff to dismiss the libel; but reserve

power to the pursuer to insist in a new indictment

according to law.

The author who last travelled over the gloomy
field of criminal prosecntions,® bestows a hearty and
generous applause on this judgement. To me is left
the unpleasing piece of duty to acquaint the public,
that the next time this point was debated before their -
Lordships, they pronounced a judgement considera-

, bly different; and, soon after, they gave a solemn
~  .opmion directly opposite. “For Archibald Tait, over-
i seer- (i. . bailiff) to the Earl of Roseberrie, being
convicted, in July, 1775, by the justices of peace of
Linkithgow, of embezzling oats, hay, and straw, be~’
longing to the Earl, and under the defénder’s trust,
and being sentenced to be pilloried and banished the
county for life, brought this judgement under review
of the Lords of Justidary. The following points
were argued before their Lordships, both in plead-
ings at the bar, and in printed informations, 1mo,
“Whether justices of the peace had a jurisdiction to
i try this crime? 2do, Whether they could proceed in
such trial without jury? And their Lordships, upon
advising the cause, suspended the sentence as to the
pillorying; but affirmed it in other respects.

¢ Maclaurin’s Crimigal Cuses, p. 728.
R
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1754 *In the éase of the procurator:fiscal of Edinburgh
™~ against Young and Weemyss, when' the: preceding re-
port was liid beforé their Lordships, tlie fodictnyent
concluded, ¢ Thet they ought not only to be pumshbd
“ in their persons, by whipping, banishment,piRory, -
¢ prisonment, or-otherwise, as to the. thagistrates shall
¢ seemy meet,’ &c. but ought 2l50 to be- fined i the
sum of £50 Sterling each, payable to the complainer.
Among other pleas which the defenders urged; why
trial could not proceed against them, “upon- the libel
raised before the magistrates, they maintiined, that
10 sentence of corporal punishment cowid be pro-
nounced, but after a verdict of 2 jury. Fhe iddiet-
ment was, in various respects, so illegal and absitd,
that their Lordships would not sustain it: but-they
omitted not to express the special reasons why they
ordained the magistrates to dismiss the libel. Lest
an opinion should prevail, that trial by jury was ne-
cessary in prosecutions for a corpoml punishment,
each of their Lordships, in rotation, except Lord
Gardenston, who was absent, delivered an opinion,
that the lesser crimes could be tried, and the punish-
ments of whipping, pillory, and banishment, inflict-
ed, without trial by jury. Itis not easy, however,
for the mind to renounce, at once, doctrines which -
Jhave long been respected, to conguer prejudices which
have long been entertained. Of this the Court seems
to afford a pregnant instance; for, on the same day,
their Lordships gave judgement upon a.bill of adve-
cation from the sheriff of Edinburgh, at the instance
of one Ballentine, finding that the libél or complaint
¢ referred to in the bill of advocation, which contains
¢ a charge of different acts of assaulting, wounding, -
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% asskiipaiming, whereby the. persons therein named 1754
“.wexe-in, danger of being musdered;. and. also charg-
“ingy-that, in pursuance: of these :assaults,. the de-
< fanders forcibly seized, ‘and thaftuously carried off,
‘ cersain effects belenging to the: persons. asssulied,
“|amd -concluding for punishment, by. whipping, pillory,
\banishmeni, or otherwise, as to. the judze shall. seem
“meel, ought to have been tried by a jury.’ ,

. Fhie judgement, however, in so far as it is oppo-
sitg' to the one immediately preceding, is, in- my
humble pinion, a distinction. without a difference,
or.zather. a manifest absurdity. . This will be rendey-
ed:the more apparent by stating - the. ground of. this
judgament, and.the gradation.of our criminal pumsh-
meants,- - -

e e oes

o  Ground of this Judganent

Tbe ground -upon which it proceeded was, -that
trespasses whick are reckoned inter leviora: delicta,
may be tried without jury; but that the crimes which
ate t‘eckoned-iutér graviora dekfcta cannot.

Gradahon Qf our Crzmmal Punzslzmenls

Impns()nment, whipping, pillory, and bamalxment
are-aimost the only corporal punishments in use with
us;-short of death. These, and pecuniary mulcts,
are applied both to offenders who are guilty of the
leviora, and the graviora dehcta according to the
discretion of the judge.

. Fo. allot an exact. gradation of punishment to the
scale of guilt, even with the most-accurate system of
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1754 legislaturé, is. perbaps impossible,—but to expect:dt
Y™ from' that image of jurisprudence which has-been
erected in the days of tyranny; from an image tD
which poetical fiction would attribute a leaden head,
and hands of iron, is absurd. The tribunals of Fame,
of -Conscience, and of a Future State, may indeed
apply a more exact dispensation of justice; but, if
the punishment prescribed by law be the same, it is
alike to the prisoner, as to persanal suffering, whether
- he be convicted of a statutory trespass, or an atrocious
crime. Therefore, in so far as personal safety is
concerned, if thereis ta be any difference in the made.
of trying crimes, the more solemn, the.more guard-
ed mode of trial, ought to be adopted, rather in re-
lation to the severity of punishment than to the aire-
city of the crime. But, in these bills of advocation
by Young and ,Weemyss. from the magistrates, and
by Ballentine from the sheriff, the degrees of guilt
charged were different, the punishment concluded
for was the same,*. the .judgements of the Court of
Justiciary were opposite; the distinction, . therefore,
which is made by these two judgements amounts
precisely to this—7"%at a man may, 'without jury, be
pilloried and banished for a peccadillo, but. cannot,
without jury, be pilloried or banished for an atrocious
crime. .
~ The instances in°which the Court affirmed or re-
versed the sentences of the inferior judicatories, in-
flicting corporal punishment without trial by jury,

* Except that, in the libel against Young and Weemyss, there
was, besidcs other punishments, a conclusion for a fine of £50
Sterling each, which was not in the libel against Ballentine.
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“have:been: just resipitulaved:-and, besides the:case 1754!

-wbdViaodomald /of :Bafisdaley the Court took upon ™
them; in anotier capital offnce, -to ‘decide without
juryl = Iovas it the itriak of» Johti-Caldwall for rob-
barsyi* . The:plea.of madness wad trged in his de-
‘femce; but, instead of remiring this plea; along with
. the-indicvment,: to- the cogtiisante of a jury, their
" Lordships were pleased to teat asunder the insepara-
ble.-concomitamts, -charge and ' exculpation. -The
‘eliarge,.viz. the accusation of robbery, and the proof
thereof; they remittéd to ‘the knowledge of an as-
slzey but the exculpation they themselves took pre-
vitusdtrial of, :examined witnesses upon the point,
pronounced the madness affected, and then remitted
the-actusation of robbery to a jury.

¢ -After such violent and repeated blows at the right
of trial by'jury, I'cannot help expressing my appre-
hension, that the Court has already sapped the foun-
dation, ‘and that, - urless prevented by the aroused
snspxcnon, By the jealous eye of their country, it only
remains for judges who may be possessed of more
courage, or more tementy, totally to overturn the
fabric. :

- I cannot, mthout some farther remarks, dismiss
this momentous subject in a country where the shades
of superstition retreat before the light of science;—
where the liberties of mankind have been established
at a vast expence of blood and treasure;—liberties
which, perhaps, totter on the axis, arid which, like
the twilight, may accompany in its fall the setting
glory of Britain. It is the established law of this

* Records of Justiciary, July 13, 1787
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1754 country; that no.prisoner-can ‘be tried befere the

> whole Lords of . Justitiary ‘without.jury. . Is.% noo
then contrary to all reason, that each magistrate-of
royal boronghs, many of which do: not contain.

. single inhabitant possessed of sealth, of science, on

of independence, sball enjoy a power which the :law:
has denied to: the ‘collective hody of the -supreme
judges of the nation? S&hall it be said, that, because
it is only the Jower class:of menkind which are com..
monly tried :for petty crimes; that: their liberiies ares
not worth protacting? -Or, will .it. be:aledged;. that:
scourging, pillory, and banishinent, ave.riot teraible:
punishments? -Besides, the mean:ideas of those szif
elected men;, who, is the decayedberoughs, il the!
offices of magistracy, may oftenlead them-ta -pase
aver heinous crimes, and tq pumish the lessenaflences.
with unmeasurable rigour. - In: the manth of Sepw
tember,. 1784, ane of the baillies.of Edinburgh sen
tenced a women, whom-he -had:conviated:af aelling>
butter short of weight, ta stand on the pillory, with
a label on her forehead denating -her.:offarice, .on %
market day, at nine in the merping, an hour whm
the streets swarm with labourers and
diamissed from their wonk to breakfist. No’fwmaw
lity of a jury had been used; the baillie had ot so!
much as consulted the city’s assessars, whose opinion®
it was his duty ¢o have takea even in every civi case*
of the smallest difficulty or importance. What wras:.
the consequence? The rahble, 'in their rage at being-
cheated of an ounce of butter, attacked the. usshappy*
woman. with such fury, that, bad she not been.im--
mediately taken from the pillory, they would have
murdered her. Yt the mob, so enraged. at a culprit
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fov chedting in a few ounces of butter, in the, month 179+
of :Jume preceding, burnt a distilery. worth:£v000, ™
afid ‘'would- have done infinitely more mischief, had
they Mot been preventéd by the repeated interposi-
tion of a military force: yet the magistrates; equally
rigorous sud informal in punishing the fraud of 2
woman,’ and dastardly in- permitting the out-
rages of a vile rabble, suffered, without the smallest
interruption, 2 puny mob to beat'a drum through
the principal streets of the ¢ity, nay, before the very
door of the city-guard, for the professed pntposes of
temult and conﬂa.gmlon. '

“These optnions, this practice of the Scottish judges,
become the more alarming, when we behold - the lé-
gishative body of the nation introducing a mode of
‘trying offenders distinct from that of jury: In the
southern part of the united kingdoms, civil -liberty
has, . for along period of years, been more respected
than in Scotland. An author. who has simplified the
complex and:cumbersome mass of English jurispru-
dence, whose writings have acquired the:applause of
his. countrymien, not only as delivering a clear and
comprehensive system of law,. but as breathing a ge-
nerous spirit of liberty, expresses himself with a no-
ble ardour in favour of trial by jury.* He says,—
¢It is the most transcendant privilege which any
¢ subject can epjoy, or wish for, that he cannot be
¢ affected either in his property, his liberty, or his

¢ person, but by the unanimous consent of twelve of
¢ his neighbours and equals; a constitution that I may
¢ ventare to affirm has, nunder Providence, secuted -

* Blackstone’s Commentaries, vol. I1L. p. 879.
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1754 ¢ the just liberties of this nation for a long succes-
¢ sion of ages; and, therefore, a celebrated French
¢ writer, who concludes, that, because Rome, Sparta,

¢ and Carthage, have lost their liberties, therefore

¢ those of England, in time, must perish, should have

¢ recollected, that Rome, Sparta, and Carthage, at

¢ the time. when their Liberties were lost, were sirangers

¢ to the trial by jury.’ And again, ¢ The liberties of

.¢ England * cannot but subsist so long as this palladium

¢ remains sacred and inviolate, not only from all open

¢ attacks ("which none will be so hardy as to make ), but

¢ also from all secret machinations whick may sap and

¢ undermine it, by introducing new and arbitrary me-

¢ thods of trial, &c. &c. 1 submit whether it may

not excite a just alarm to see a statute, enacting

¢ new and arbitrary methods’ of trying the delin-

quents of the East.t I submit whether this may not

be one of those ¢ seaet,machmatzons whzclz may sap

¢ and undermme trial by jury.

= Bl_ackstone’s Commenmies, vol. IV. p. 343.

1 Act for the better regulation apd management of the affairs
of the East India Company, George IIL. An. 24. c.
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Prigl-of w Jokn Skwart Cormmssary of Dunleld
“3om to” My, James Stewart of Ladywell, \Jor Leasing-

"Making against the Earl of Argyle, and fabricat-
mg janii uttermg lies and calumnies contrarg/ to law.’

P SRV SR

[E:N N MAKING Was 2 statutory crime, the inven--1641
tisfloftyranny. It meaned originally, ¢ the making,“~~
< gruttering of lies, tending to breed discord be-:
¢ torearr the King and his people” 5o early as the:
ralgn OF James I of Scotland, it inferred a capital’

punishment, and.the offence was the same, whether:
the calumnies were uttered of the King to his people,-

or of the péople to their King. In succeeding reigns-

newmeshes were added to this snare for life and li-
berty. Every one who misconstrued the King’s pro--

ceedings, or who failed to inform upon those guilty

of leasing-making,* were caught within the net.
And it was not till after the death of King William,-
that the penalty of transgressing these laws was re- -
stricted 1o an arbitrary punishment.

In the year 1641, the Earl of Argyle, with concur- -
rence of his Majesty’s Advocate, brought a criminal
indictment against the prisoner for leasing-making,

* Statute-law abridged, i1 voce Leasing-making.
S
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OF LEASING-MAKING.

1641 committed by the inventing aud uttering of calum-
™~ nious reports, charging that noble Lord with slan-

derous speeches and disloyal pursuits.

The origin of this trial is thus described by a con-
temporary writer of good authority.* One Graham,
a minister, was challenged before the Committee of
Parliament, which met on the 26th of May, 1641,
for uttering speeches defamatory of the Earl of - Ar-
gyle. On being challenged, he named as his inform-

‘er another minister of the name of Murray. Mur-

ray declared that he had the report from the Earl of
Montrose. Montrose acknowledged it; declared the
report to be, ¢ that the Earl of Argyle had got some
< young lawyers, and others, in his name, to present
* bonds to sundry classes of men, obliging themselves
<.to follow the Earl of Argyle as their leader, with-
-out any reservation of the King or of the state; and
< that the Earl of Argyle had said, that the Parlia-
* ment, at theirlast meeting, had consulted lawyers
*.and divines about deposing the King; that they had
¢intended to have done it at the last session of Par-
¢ liament, and would do it on the next.” The in-
dictment added, that the prisoner had sent an ac-
count of the whole to Lord Traquair, to be laid be-
fore the King. Montrose declared, that Lord Ar-

gyle made those speeches:in his own tent-at the Ford

of Lyon, in presence of the Earl of Athole, and eight
gentlemen, whom he had made prisoners: that one
of these gentlemen was the prisoner, Stewart, and
he offered to produce him as his authiority. -

- Immediately on this declaration, Montrose, dread-

_* Guthrie’s Memoirs,-p. 79.
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ing that the prisoner might be tampered with to re- 1641
tract what -he had said, to exculpate Argyle, and ™™
leave Montrose in the lurch, sent some gentlemen.
for him. They brought him to Edinburgh on the
goth of May, and next morning he appeared before
the Committee of Estates, and subscribed a declara-
tion, asserting all that Montrose had affirmed in his
name. Argyle, with many oaths, and much passion,
denied the whole; and the prisoner was committed
to custody in Edinburgh castle. '
In a few days, Lord Balmerino, .and .Lord Dury,
one of the Lords of Session, were deputed by the
Committee to examine the prisoner; and, whatever
may have passed at -this examination, the prisoner
next day wrote a letter to Argyle, exculpating him
from the slanderous speeches alledged to have been
made at the Ford of Lyon, acknowledging the whole
to have been a malicious fabrication of his, the pri-
soner’s, and declaring furtber, that, by advice of
Montrose, Lord Napier, and others, he had transmit-
ted an account of it to the King. And to this he ad.
hered, in a declaration before the Committee of
Estates. . On the 11th of June, Montrose, Napier,
&c. were imprisoned in Edinburgh castle, and, on
the 2ist of July, the prisoner, at the instance of the
-Earl of . Argyle, was tried for his life.
.- Argyle’s counsel produced .in Court an order of
-Parliament requiring the Justices to progeed in the
-trial,* notwithstanding it was contrary to form for
the Court to sit during the meeting of Parliament.
They produced also a commission from Parliament,

* Records of Justiciary, July 2], 1641.-



140 OF LEASING-MAKING.

1641 appointing Lord Elphingstone, the Laird of Aithernie,
™~ John Semple, -and Sir James Learmonth of Balconie,
assessors to the Justices.

The indictment charged the prisoner with the
slanderous speeches against Argyle, mentioned above,
It also set forth, that for these offences he had been
already called before a Committee of Parliament,
and had not only acknowledged his having expressed
these calumnies both by word and writing, but also
that they were false and groundless inventions con-
trived by bimself: that the Committee had thereupon
pronounced a decree, declaring these speéches to be
false and scandalous: that the prisoner was author of
them: that he had thereby committed the erime of
leasing-making; and, therefore, the Committee re-
mitted him to the Jusm:e Court to be pumshed ac-
cordingly.

The first plea which the prisoner nrged was, ¢ that
¢ the crime of leasing-making consisted in:defaming
< the King, not in slandering the subject;’ but this,
like his other defences, was false, or frivolous, for
the tyrannical statutes extend it to botk cases. He
pleaded, 2dly, That it behoved the King’s Advocate
to have a special warrant from his Majesty, before he
could grant his concurrence to a prosecution raised
by an individual on account of his private injuries-—
a position altogether repugnant to law and practice.
And, lastly, he alledged, That it was not the Com-
mittee, but the Pariament, that had power to pro-
-nounce 2 decree, an argument altogether frivolous,
seeing that the Justice Court were competent to pro-
nounce a judgement in the case, although no guilt
had been found, either by Committee, or by Parlia.
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ment. The prisoner was much more decisive in the 1641
steps he took against himself. He repeated before ‘"
the jury his former confession; and he humbly im-
plored the Earl of Argyle’s pardon, and offered to
make every acknowledgement.

The jury found the libel proved, and the Court .
sentenced him to be beheaded at the Cross of Edin.
burgh on the 28th of that month, and the sentence
was executed accordingly.

As the prisoner’s argumerits dnnng the trial were
frivolous, so his behaviour between the sentence and
its execution betrayed great irresolution. It wasal- .
ledged that he had been induced to take the guilt
-upon himself, upon promise of indemnity,* in order
to screen Argyle from the odious imputation in the
speech which Montrose had repeated before the Com-
tee of Estates: that Sir Thomas Hope advised Ar-
-gyley that, if the prisoner was screeried from punish-
.ment, the world would believeé he had been bribed
to retract his declaration before the Parliament; and,
.therefore, the. prisoner’s life was a sacrifice requisite
-to Argyle’s vindication; and that the prisoner un-
.derwent the most vielent conflict of passions, upen
fmdiog, that, by ‘his -own false tesnmony, he bad
been outwitted of his-life. Be this as it may, it cer-

.tainly shocks us to fid a person who took such an
. active part in the civil wars of Charles I. which ter-
.minated in the murder of the King, and overthrow
of the state, prosecuting unto death a man for re-
porting traiterous speeches of him; and it ought no
less to warn us against the establishing or counte-

: .+ ® Guitlirie’s Memoits, p. 80
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1641 pancing iniquitous’ precedent, since we little know

“~ how soon it may be converted into an engine for our
own destruction. For the son of this very prosecu-
tor fell by an iniquitous sentence on this very charge
of leasmg-mahng -

John Niven, Captain of the Ship Fortune of London,

Jor Leasing-making against James Dulke of Albany
and York. '

1680 1 HE prisoner was: served ‘with a criminal indict-
“~~ ment at the instance of his Majesty’s Advocate, set.
ting forth, that, by the statutory law, and the prac-
tice of this realm, leasing-making, the engendering
of discord between the King and his people, and the
uttering slanderous speeches to the disturbance of
government, are crimes of a capital nature, yet the
prisoner had been guilty of them,t by failing against
the Duke of Albany and York, the King’s brother;
by charging him with being in a plot to take
the King’s life; with combining with the French
King to invade England; and with coming to Scot-
land on purpose to make a party to introduce Pope-
ry. Frivolous objections to the relevancy of the in-

* In the state trials, there are three prosecutions to be found
for this statutory crime. 'Those of Lord Ochiltree, Lord Balme.
rino, and the Marquis of Argyle.

1 Records of Justiciary, July 15, 1680,
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dictinent were. urged for the prmoner, and repelled 1680
by the. Court.{ ,

William Eccles, writer in denburgh déposed,
that, being in Dysart on the day-libelled, in company
with the prisoner, and some others, the prisoner in-
quired at the deponent, and the rest of the company,
what stile of reception the Duke of York had met
in Scotland? To this the deponent answered,  he
¢ had been received according to his great quality and
¢ merit,. and. that he was a fine Prince;” and the pri-
soner replied, there was not one of ten thousandin
England who would say so. He added, that the
Duke of York was in a plot to-take the King’s life,
and had combined with the French.King to invade
England; but.the deponent cannot say- whether the
prisoner expressed these words as- his own opinion,
or that of the people of England. The prisoner at
the .same time said, no man had a greater regard
than him for the Duke; that, under his Royal High-
ness’s conduct, he had lost part of his ‘blood -in his
Majesty’s cause; and that he would be ready to ha-
zard his life in the Duke’s servide.

1 A very unjust account of this trial is given by Lord Foun.
tainhall, in his Decisions, vol. I. p. 108. The prisoner indispu-
tably fell within the tyrannical statutes against leasing making,
and there seems to have been no-doubt-of - his having been guilty
of the fact. Fountainhall is deemed a writer of authority. He
was upon the side of law and liberty; but any cne who is convers-
ant in the affairs of that period, and wha compares the result of
his knowledge with the cases in Fountainhall, must be sensible of*
the extreme partiality of that writer; a propensity which, in times
such as those, it was very difficult to.resist. His partiality is the
less surprising, as he appears not to have been untinged with fu-
naticism; and those who have occasion-to compare his Journals
with the original Records of Justiciary, will see little reason to

compliment him upon his accuracy.
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1680  The prisoner ohjected to William Tarbett, a waiter,

being received as a witness; but his objections were
repeled. Tarbett depased, that he was accidentally
in Burntisland, in the héuse of Captain Seaton, where
he fell in company with the prisoner, and two Eng-
lishmen, 2 shipmaster and his mate, and frequently:
overheard discourses between them relating to go-
vernment; snd heard the prisoner say, that the Duke
had come into Scotlapd to make a party for intro--
ducing Popery, ¢ but our good old English hearts
¢ would pot suffer that.’

Michael Seaton, against whom also the prisoger
urged objections which were oversruled, depossd,
that, in his own bops¢ in Burntishand, upon a Sug.:

“day in April last, he was sent. for into the ropmy

where the prisoner, twa Englisk seamen, and Wil

liam Tarbett, were drinking. He. heard Niven agd-
the other Englishmen apeaking eztravagant common.

wealth language, and particularly concerning .she

Duke of York. He could not:be positive that the

words were those charged in the indictment, vis. -
that he had come to make a party tointroduce Popes

ry, but thinks they were to'that purpose.

The jury, by a plurality qf voices, found the pnsaner
guilty of leasing-making against the Duke of York.

On the 4th of August, the Court sentenced the
prisoner to be hanged at the Cross of Edinburgh on
the 18th; but, on the 6th of that month, the Court,
in consequence of an act of Privy Council, proceed.
ing upon a letter from the King, suspended the exe-
cution till his Majesty s further pleasure should be
declared; and it does not appear that the sentence

“ever was executed.
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* Jokn Dickson, for the Murder of his Father.

Tue prisoner, who was son and heir to John Dick- ;591
son of Bellchester, on the 30th of April, 1591, was wv
tried for the murder of his father, committed in the .
month of July, 1588. The criminal record® con-
1 -tains neither the particulars of the murder, nor the
evidence against the prisoner, but only that he was
convicted by a jury, and sentenced to be broke up-
on-the wheel at the Cross of Edinburgh. At this,
period, -and long after, the sentences of the Court of
Justiciary frequently express no time for their being
carriéd into execution; it being customary to take
| the convict directly from the Court to the scaf-
' fold.

* Records of Justiciary, April 30, 1591. Philip Stansfield
was tiied for the murder of his father, Sir James Stansfield, 1688.
See Salmon’s State Trials, p. 610.

T.
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Thomas Armstrong, for the Murder o St",;' John Car-
. michael of that Ilk, Warden of the West Marches.

1601 THE uncertain and ﬁuctuatmg liinits of two nelgh-

\“~~ bouring nations, which were always jealous of éach
other, and often hostile, afforded ample field for the
depredations of robbers. We find, accordingly, the
Scottish borders infested by clans’ of ‘banditti, who
transmitted their predatory pursuits from father to
son, like a common profession. 'The minute ‘and
troublesome regulations established by the warden of
the English marches, appointing a relief of sentinels,
at every pass, by night and day,* within a large dis:
trict, evince, that the confines of England were’ no
less infested with thieves and robbers.

Their depredations were carried on upon 50 ex-
tensive a scale, and exercised by such numerous
bands, as enabled their leaders to live in power'and
affluence; and sometimes required the whole: execu-
tive force of the state to crush those robbers. From 2
statutory prohibitiont against persons bringing Scot-

* Bishop of Carlisle’s Border Laws, p. 147, et seq.
1 James VI. Parl, 11th, chap. 101.
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lish or English thieves in their company o his Majes- 1601
ty’s Court, or to the city of Edinburgh, it appears, that “~~
as little discredit had attended their profession, as if
they had been plunderers of the East. In the reign
of James V. their robberies had arisen to so daring a
height, that the King, with a military force of about
8,000 men, pitched his camp on the banks of the ri-
ver Esk, in order to check these depredations.*
Even this mighty force was not thought sufficient,
without the aid of stratagem, nay of fraud, to the
apprehending of those robbers, whose extirpation
could alone restore peace to the borders. Joknnie
Armstrang, the captain of this lawless band, kept his
residence .at Gilnockie,} on the river Esk, between
Langholm-and Carlisle, where he lived the terror of
the peighbourhood: and the Epglish borders, for
many miles, paid him tribute.. Being seduced by
the spies of the Court, on the pledge of public faith,
he appeared before the King, attended by fifcy horse-
men, who had Jaid aside their hostile armour for the
splendxd array of a tournament. They were thrown
into prison; forty-seven of them finished a life of ra-
pine and bloedshed upon growing trees; and one of
them atoned for his signal cruelties in the flames. —
Thus, by one act, public faith was broken, and pub-
lic peace was restored.

- In the.minority of Queen Mary, and of ber son,

* Buchanani opera Ruddimanni, v. I. p. 272.; Leslie de Reb.
Gest. Scot. Romae, 1678, p. 432.; Ballad of Johnnie Armstrang,
Scottish Songs, Edin. 1776, v. L p. 18.

+ The ruins of Gilnockie are still to be seen about three miles
south cf Langholm; the lands are now the property of the Duke
of Buccleugh. -
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¥01 and amidst: the convulsions of the Reformation,. the
"~ weeds which had taken such deep root in the:hor-

~ ders, and which James V. had endeavouredto stadi-

cate, must necessarily have sprung up afresh. When
Queen Mary held a Justice-eyre at Jedburgh,* the ra-

‘vages of a.troop of banditti in Liddisdale made-it re-

quisite for, her to dispatch the Earl of Bothwell, with
a military force, to suppress these disorders. The rob-
bers gave the Earl battle, wounded him dangerous-

ly, and repulsed his followers: and the attention

which the Queen showed him upon this occasion,
excited the jealousy of her husband, and attracted
the obloquy of her people.

Thomas Armstrong, the prisoner, was tried before
the Court of Justiciary, at Edinburgh, on the 14th
of November, 1601, for the murder of Sir.John Car-
michael of that Ilk,t warden of the west marches.
In the indictment which was raised against him by
Thomas Carmichael of Eddrem, the prosecutor, bro-
ther to the deceased, it was set forth, that the pri-
soner, his father, and many border-thieves and trai-
tors, had assembled, of a Sunday; in the month of

June, 1600, for the purpose of playing at foot-ball.
That, being informed :Sir John Carmichael was to

hold a Court next day at Lochmaben, they devised

his murder. Accordingly, the prisoner, and twenty
accomplices, all completely armed, way-laid the de-
ceased next morning, and murdered him as he was
going to the Court, by shooting him through the
body.

* Buchanani, op. vol. I p, 848.; Scott’s Hist. of Scotland, P
204 - ‘
+ Reg. of Just. 14th Nov. 1601,

Y SR
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«+f ‘Theprisoner being convicted by a jury, was sen- 1601
‘tericed to be taken to-the Grdss of Ediaburgh, his “\~
right hahd 10 be struck from- his arm, then to be
*‘hanged on a-gibbet till he be dead, and his body to

- taken to the gallows on the Borough-muir, and
-hung in iron chains. Thisis the first instance I know
‘of in Scotland, of the body of a malefactor being
-hungin chains. Adie Scot,* one of the prisoner’s

accomplices, was at the same time condemned to be

e

- Alister Macgregor of Glenstra, Laird of Macgregor,
for Slaughtering the Laird of Luss’s Friends, and
plundmng h;s Lands.t

Tuis trial, and the subsequent proceedings, relat- ;504

ing to the clan Gregor, afford the most characteristic «~~

“evidence of the barbarous state of the Highlands in

those times, of the lawless manners of the people,
‘and despicable imbecility of the executive arm.

.~ The crimes with which the prisoner was charged,
resemble more the outrage and desolation of war, |

‘than the guilt-of a felon. He was accused of having

* There was hénged alon.g with the famous Joknnie Armstrang,
one of his accomplices, Adam Scot of Tushielaw, commionly called
King of the Borders.

+ Rec. of Just. 20th January, 1604; Faculty MSS. vol. L. p.
214, 215, 359, 503.; Cockburne’s MSS. p. 78, 846.
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1694- conspu'ed the destruction of the name of Colquhoun,

v~ its friends and allies, and the plunder qf the lands of
Luss; of having, on the 7th of February preceding,
invaded the Jands of Sir Alexander Colquhoun of
Luss, with a body of 400 men, composed. partly of
his own clan, and of the clan Cameron,, and of law.
less thieves and robbers, equxpped in arms, and drawq
up on the fleld of Lennoz, in battle array: of - having
fought with Sir Alexander, who, bemg authorised by
a warrant from the Privy Council, had convocated
his friends and followers_to resist this lawless host:
of having killed about 140 of Sir Alexander’s men,*
most of them in cold blood after they were made
prisoners: ‘of having carried off 80 horses, 600 cows,,
and 800 sheep; and of burning houses, corn-yards,
&t .

‘A jury of Tanded genr.lemen of most respectable
family sat upon the prisoner. They were, Sit. Tho-

* There is mentioned among the slain, Tolias Smolet, batlhe

of Dumbarton, who must have been of the family of his name..

sake the celebrated author. . p

+ This was not the first time that the Laird of Luss had suf.
fered .from the barbarous depredatxons of the Macgregors. It
appears, that, when the King was at Stirling, on the 21st of De-
cember, 1602, the Laird of Luss presented himself before bis
Majesty, and implored his assistance. The Laird was attended
by a number of women, correspopding to that of his followers

who had been killed or wounded, each displaying as a banner,

one of the bloody shirts which his men had on, when killed or
wounded by the Magregors. This was about six weeks before

" the engagement on the Field of Lennox. Letter by Thomas Fak

lusdaill, burgess of Dumbarton, dated 19th December; 1602, and
addressed to the Right Honourable Alexande: Colquhoun of
Luss, in the archives of that family.
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miPSrewart of Gairntullie, Colin Campbell of Glen- 1604
urchfe, Alexander Menzies of Weyme, Robert Ro- “*
bertson of Strowan, John Napier fiar of Merchistone,
Phipilds, Fallusdaill, burgess of Dumbarton, John Her-
ing‘of Lethendie, Williat Stewart, captain of Dum.
birtohi, Harie Drummond of Blair, Charles Blair of
that ﬁk, elder, chancellor. of ‘the jury, John Bhir
younger of that Ilk, John Graham of Knockdonaine,
Moyses Wallace, burgess of Edinburgh, Sir Robert
Cricliton of Cluny,* Robeit Robertson of Faskallie.
One of these persons, indeed, Thomas Fallusdaill,
burgess of Dumbarton, ought to have been kept far
dloof from this jury. He was the special confident
and adviser of the Laird of Luss; and it was in con-
sequence of his suggestion that the Laird made thé
parade before his Majesty, at Stirling, With the
‘Bloody ‘shirts, stained with the gore of his followers.
The jury unanimously convicted the prisoner, who,
in consequence of the verdict, was condemned to be
hanged and quartered at the Cross of Edinburgh, his
limbs to be stuck upin the chief towns, and his whole
estate, heritable and moveable,} to be forfeited.
Four of the Laird of Macgregor’s followers, who
stood trial along with him, were convicted and con-
demned to the same punishment, eleven on the 17th
of February, and six on the 1st of March; and many
es of the criminal record are engrossed with the
trials of the Macgregors, It became the object of na-
tional attention to break this lawless confederacy, of

. ® The Admirable Crichton was of this family, and, as he was
born A. D. 1551, this gentleman probably was his brother.

1 Real and personal.
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xsm which the object was pointed revenge and indiscri-
™~ minate plunder, supported by uniform contempt of
the laws, and resistance to the magistrates. A sta-
tute was passed in the year 1633,t ordaining, that
the whole of the Clan Macgregor which should be
within the realm on the 15th of March thereafter,
should appear before the Privy Council, and give
surety for their good behaviour: that each of the
clan, on arriving at the sixteenth year of his age,
should appear before the Privy Council on the 24th
of July, and find surety as above required: that the -
surname of Macgregor should be abolished, and the
individuals adopt some other: that no minister should
baptize a child, or clerk or notary subscribe a bond,
or other security, under the name of Macgregor, un-
der pairr of deprivation. ' :
_ This act was rescinded at the restoration: but it
seems probable that the Macgregors had aggravated
the outrages of a disorderly life by the unpardonable
crime of Jacobitism. The act rescissory was annul-
led, and that against the Macgregors revived, in the
first Parliament of William and Mary. Within these
few years; however, the state of manners and of go-
vernment rendered it proper that this act of pro-
scription should be abolished for ever. The ngh-
- landers, about the same period, were gratified in
certain other trifles for entering with zeal into the
service of the state when others conspired its ruin.
Finally, the forfeited estates were restored to the

+ Charles 1. Parl. 1.; Act 80. Charles IL. Parl. 1. Sess. 1.;
Unprinted Acts, William and Mary, Parl. 1. Sess. 4.; Act 39.
George 111, An,

e
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heirs of the persons whd' were attainted for being 1604
concerned in ‘the rebeMion 1745; a measure which ™
wotld have been still more generally grateful, could
governmient have bestowed a like degree of favour
on the “representatives of those noble families, the
descendants of those illustrious antestors, who un-
doubtedly were much more innocent, much more
excusable, in being concerned in the rebellion 1715,

.
Yot et

Patnclc Roy chg‘regor, jbr Theft, Sorning,* wilful
LI Fu’e.Ramng, Robbery, and Murder.

I’I‘ necessanly resulted from the proscriptive law 1667
mentioned ‘in the former trial, and enforced with “~~
severe penalties, that such of the clan Gregor as did
ot yield obedience, became -outlaws; ‘became a des-
perate banditti, who liad no other livelihood than the
booty acquited by the most criminal outrages. The
profligate and rapacious habits increased by this act
survived the statute itself, and gave occasion’to the
trial of the prisoner.

Patrick Roy Macgregor, by his activity, courage,
and cruelty, had rendered himself the most celebrat-
ed of a formidable band of robbers, that long infest-
ed the Highlands.t It consisted of about forty per-

* Sorning was a very common ctime in the uncivilized parts of
the Highlands, and well known in our criminal law. It consist-
ed in exacting free quarters by force.

+ Faculty MSS. vol. L. p. 409, 503. vol. IL. p. 222, 325.
18th Japuary, 1666, 25th March, 1667.

U *
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1667 sons, whose stile of life had nourished a strength and
™ activity of body, and a cruelty of disposition, dis-
played in wanton outrages against the feeling of
others, yet accompanied with a fortitude that bore,
without shrinking, the pinching of cold and-hunger,
and the torture of the executioner. Lachlan Macin.
tosh, the captain of this band, about a year preced.
ing, had finished his course in the hands of justice.
The prisoner, who succeeded to the command, was
a man of robust make, but diminutive stature. The
red hair which grew thick.over all his body, indi-
cated his strength, while it added to his ugliness,
and got him the name of Roy. His stern features
bespoke ferocity; his keen red eyes, and nose, like
the eagle’s beak, heightened the terrors of his coun.
tenance. And both at his examination and execu-
tion, he bore an uncommon severity of torture,
with a patience and fortitude which excited astonish.
ment. o :
This banditti had committed violent depredations
_on the lands of John Lyon of Muiresk; for which
Mackintosh, the captain, bad been apprehended and
executed, and the prisoner declared an outlaw; and
a commission of fire and sword issued out against him.
In resentment of these proceedings, the prisoner and
his associates plundered the lands of Bellchirries, the
" property of Lyon of Muiresk. Lyon defended his
house of Bellchirries, against the assaults of these
robbers, till the 30th of April, 1666, when they sur-
rounded the house, brought straw and corn from
the barn-yard, piled them around the mansion, and
set the whole in flames. The proprietor and his son,
a lad of about eighteen years of age, were glad to

N\
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come out of the house, on a capitulation with the 1667
robbers, who promised them their lives. ~Having “~~
got possession of the house, the robbers carried off
the furniture and arms, horses and cattle, belongmg
to Mr. Lyon, to the hills of Abernethie, about six.
teen miles distant. They also carried the gentleman
and his son prisoners; and, regardless of the articles
of capxtnlauon, murdered both father and son,
leavmg their bodies in a field, pierced with redoubled
wounds. )

The prisoner and his banditti, to the number of
forty, proceeded next to assault the borough of Keith,
levied contributions on the town, and fought with
all who opposed them. In this assault, however,
Roy was so severely wounded as to be unable to
make his escape. Next day he was apprehended,
and was conducted, under a strong guard, to the
talbooth of Edinburgh.

On the 25th of March he was brought to trial;
and 2 complete proof being led of his manifold
crimes, he was sentenced to be taken, on the 27th
of that month, to the Cross of Edinburgh, his right
hand to be cut off, apd then to be hanged till he be
dead, and his body to be hung in chains on the gal-
lows between Leith and Edinburgh. The execu-
tioner mangled him so shockingly, in the discharge
of his duty, that he was next day turncd out of of-
fice, Patrick Drummond, the associate of the pri-
soner’s guilt, was, at the same time, the companion
of his sufferings. :
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Agnes Johnston, for the Murder of ——— Lamb, a
Child.

1674 A cnEs JounsTon was prosecuted by Sir John Nis-
vV bet of Dirleton, Lord Advocate; for the murder
of Lamb, daughter of John Lamb in Airth,*
and grand-niece to the prisoner. It was charged in
the indictment, that, about three months preceding,
the prisoner, who lived with the parents of the de-
ceased, took an opportunity, when there was no-
body in the house but herself and the child, to take
the infant, who was about eight months old, out of
its cradle, lay it in a bed, and cut its throat.
* The Lord Advocate produced against the prisoner
her own confession, emitted before the Lords of
Justiciary on the 6th of January preceding. She
confessed she killed the child about forty days be-
fore. She declared, that the parents had given her
no provocation; but that, several times before she
committed the murder, there was a spirit within her
that did draw her neck together. When she was in
these fits, it was sometimes alledged that she did but
feign sickness; on which account the people threat.
ened to turn her out of the house, and, in resent-
ment thereof, she cut the child’s throat: that, before
committing the murder, #he spirit had frequently
_ tempted her to make away with herself; In particular,
she once attempted to drown herself in a well at

* Records of Justiciary, 19th February, 1674
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Clackmannan; but there being little water in it, she 1674
cried to a servant of the Laird of Clackmannan’s, \~v
who helped her out. She declared, that she did not
tell any body of her being thus tempted, nor kad she
power to tell; that she began to be troubled with the
spirit about Fastren’s-even preceding; that she was
unmarried, and about fifty years of age. She ad-
bered to this confession before the Court and jury.
. The jury, after reasoming and voting, found the
prisoner guilty. She was sentenced to be hanged in
the Grass-market on the 21st of February, that is,
after an interval of one day; and her moveable goods
to be forfeited.

- The conviction of thns poor woman was an act of
great inhumanity and injustice. The Court ought
to have appointed counsel for her; the judges ought
themselves to have -been her counsel. As the only
proof adduced against her was her own confession,
it must be held to be true in allits parts; and, by the
<confession, it is obvious that the woman was greatly
disordered in mind. She had been troubled with
hysterical convulsions, which are often accompanied
with deep melancholy, and this she called ke spirie.
And, in her, the melancholy was so great as to de-
prive her of the use of her judgement; which is plain .
from' her having, without any other motive, been
frequently inclined, and once having actually attempt-
-ed to put herself to death. It was not her crime to
-have killed the child; it was her misfortune to have
lost her judgement.
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Ardrew Rutherfoord of Toumheed, for the Murder
of James Douglass, brother to Sir William Dou:
glass of Cavers.

167+ | HE prisoner was accused of having conceived

"~ deadly malice against the deceased: that, having
dined together in a farmer’s house on the 9th of July
preceding, in company with several gentlemen, the
prisoner, urged by.this malevolent passion, on their
way home from dinner,* within half a mile of the
town of Jedburgh, did murder the deceased, by giv-
ing him a mortal wound with a small sword through
the arm, and through the body under the right pap;
of which wounds he died within four hours: that the
prisoner immediately fled to England, and would
have embarked at South Shiells for Holland, had he
not been apprehended. The prisoner pleaded self-
defence.

Robert Scott of Horslehill deposed, That, about
ten at night of the 9th of July, the deponent, Charles
Ker of Abbotrule, William Ker of Newtown, and
their servants, the prisoner, and the deceased, after
dining at Swanside, called in the evening at the house
of John Ker at Berchope, in their way to Jedburgh.
The deceased was riding a little way before the de-

ent; and the prisoner, wha was at a distance be-

hind, galloped up beyond the depoment to the de-
ceased. They rode a little way together, then alight-

% Records df Justiciary, Gth and 10th November, 1674
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ed and drew their swords. The deponient knew not 167#
which of themn drew first; but, on galloping up, he “™’
saw them pushing at each other, and called to them
to desist; but, before he could alight, they were in
each other’s arms. The witness asked, if there ws
any hurt done? to which the prisoner answered, none
that he knew of; but, at the same time the deceased
held out his right hand, and said, that he had got
blood. The witness demanded their swords, which
they immediately delivered to him: instantly there.
after the deceased sunk down, and the prisoner fled.
A surgeon was sent for from Jedburgh, they being
but a quarter of 2 mile from the town. By his or-
der, the deceased was put on a horse, a man sitting
behind, and one walking on each side. When they
arrived at Jedburgh, the deceased was laid on a bed,
the surgeon probed the wound in his .arm, and also
* that in his breast behind the right pap. The deceas-
ed died within two hours after receiving the wounds.
Both in the. field, and when laid in bed, the deceased
excliimed, ¢ Fie! fie! that I should be affronted by
¢ such a base man!” The witness did not hear the
deceased say he was wounded before he drew; as
little did he hear him urge any thing before his death
fn vindication of the prisoner. The witness return-
ed the prisoner his sword. All the company had
drank freely.

_The surgeon deposed, that he thought the wound
in the breast slight, and that the deceased died of the
wound five inches long in his-arm, an artery being
pricked. Three witnesses were adduaced for the pri-
soner, who deposed »iksl novit in cawsa. A woman
was then cited on his behalf, but the King’s Advo,
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1674 cate.oyacted to a woman being admitled a witness; ahd
“~“~ the Court refused to receive her, as there was ¢ no
permna testium_tempore morfis.’*
. The jury returned their. verdict ‘'on the 12th of
November, unanimously finding the prisoner guilty;
and, on the 16th, the Court passed sentence of death
upon him, ordaining him:to be beheaded on the. 25th,
at the Crossof Edinlmrgh - : .

/r,'
LT e

: . R . RN
George Clerk and Jokh Ramsay, for the Muyder - of
Jokn Anderson,: Merchant in Edinburgh; "~ - *

1676 J ouN Rawmsay, servint to the deceased John Ander-
v~ son, and George Clerk, lite servant to Mr. John
Clerk of Pennycuik, were prosecuted for. the murs

der of John' Anderson, ‘merchant in Edinburgh, at

the instance of Mr. John Clerk of Pemnycuik, and
James, Clerks, merchant in Edinburgh, nephews to

the deceased, and of Sir John. Nxsbet of Dxrleum,

his Majesty’s Advacate.. -
The indictment sets forth, that xhe prisoners lived

in the house with tlse deceased,t and waited on him
at the time of his death, and for some. months pres

~* No scarcity of witnesses at the time the deceased expired.—
This offspring of ignoranee and barbarism, the refusing to adm#t
women as witnesses, unless none other were to be had, was arule
of the law of Scotland previous to this century.

+ Records of Justiciary, Jannary 17, 1676. -
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eading. The decessed was an unmirried person, 1676
and had nobody living in the house with him but “*

the prisoners, who perfidicusly abused the trust re-
posed in them. When their master was counting
his money, having the room deor shut upon him,
they were in use to rap at the door, and, when he
opened it, they slipped in and stole part of his mo-
ney. The season was very sickly: aflux, in particu-

Jar, raged with such violence, that many died of it

daily; and it was deemed so contagious, that these
who were not infected were afraid to approach the
sick from the danger of infection. The prisoners
conspired to bring this disease upon their master.—
They consulted one Kennedy, apprentice to Thomas
Henryson, apothecary in Edinburgh, in the month

of October or Wovember preceding, and got from'

him some purgative powders and drugs, which they
administered to the deceased in his drink and other-
wise, The first pwrging powder wrought slowly.
They then got a white powder, which operated to
their wishes, so that the deceased had recourse to
Hugh Brown, apothecary, his ordinary medical ad-
viser. The prisoners took advantage of the sickness
they had brought om bim, by comhmmg to steal his
money and jewels, which he kept in an iron chest.

That they might steal with the greater security, they.

also applied to Kennedy for intoxicating, or soperi-
feraus draughts; obtained from him a medicine which
he called synip of poppy, and gave it to their mastex
when he was bad, and keeping the house, without
his knowledge, or that of Brown his apothecary. It
was mixed in his drink, and he fell in 2 deep sleep.

They took out his keys, opened bis chest, carried off

X
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1676 a.large gold chain, gold bracelets, a' gold ring with

“~~ 2 blue stone, two pieces of gold, twelve of silver,
and five purse. pennies, silver buttons, broatches, and
various other articles. They then got from Kennedy
several drugs, which he called powder of jalap, and
crystal of tartar, which they gave to their master.
Clerk told Kennedy, that their master being ill, they
had stole several pieces of coin from him, and that
there were three bags of money in his chest;" that
they were resolved to take some of it, and would
give Kennedy a part. They gave the jalap and the
tartar to their master to counteract the effect of
Brown’s prescriptioris.

On the Wednesday preceding their master’s death,
which-happened on Monday the 15th of November,
1674, Anderson’s friends visited him, and he told
them he was greatly better. On this, the prisoners
fearing his recovery, and that he should discover
theit practices, came to a positive resolution to mur-
der him, communicated it to Kennedy, -and sought
poison from him to effect their purpose. But Ken-
nedy would not give poison, saying the body would
swell, and so they would be discovered; but he would
give a powder which would do the business slowly,
and which he would engage would kill their master
in a month. " They got a powder accordingly, which
Kennedy called powder of jalap, but which, either
in quality,. quannty, or frequency of being adminis-
tered, was truly poison. On the five days immedi-

_ ately preceding his death, the ?nsoners, and their
associate Kennedy, held frequent. consultations in the
shop of Kennedy’s master, in the house of the de-
.ceased, and in the King’s Park.. They gave Kennedy
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.part of what they had already stolen, and promlsed 1676
him an equal share of their future plunder. On Sa. “™~
‘turday night, the deceased was so, well, that his apo-
thecary said he would not visit him next day. On
Synday he was mot thought near death, but rose,
dressed himself, and supped in his usual stile.. On
Sunday night, the prisoners mixed some drugs in
conserve of roses that had been prescribed for him
by his own apothecary. These .were 'so poisonous
that he died on Monday morning at ten o’clock.—
At fike o’clock, their master called for the bed- -pan,
which they gave him. They then ran to the iron
chest, filled their hands with ]ewels, goods, and mo-
ney; belonging to their dying master, and did not
leok near him till about eight o’clock, when they
found him speechless, the white of his eyes turned
up, and the bed swimming around him. They then
called in the neighbours to see him die.

. Both the prisoners emitted confessions correspond-
ing in.general to the charge in the indictment. They
added, that, before they conceived the idea of giv-
ing their. master drugs to bereave him of life,. they
had frequently been in use to infuse pawders in his,
drink, which made him outrageously drunk, that
they might make sport of him in his drunkenness:
a dreadful lesson to beware of the first steps in vice.
Had they not infused powders to-make their master
drunk, in order to gratify a barbarous, and disre.
spectful mirth, the idea of takiag away his life by si-
milar means would not have occurred tothem. They
were convicted, and sentenced, on the 8th of Febru-
ary, to be hanged at the Cross of Edinburgh on the
1st of March, and their moy eable goods'to ke forfeit.
ed,
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1676  ‘The trial of Kennedy, the apothecary’s ’prentice,

" for furnishing the medicines, was bronght on upen
the 22d of February, 1676, and, after various ad-
journments, and a tedious confinement of eighteen
months, he, on his own petition, on the S0th of Ju.
Yy, 1677, was banished for life.

James Gray, Liister® in Dalkeith, for the Murder
of Archibald Mwmzy, Gentleman of his Mcyedy’s
Troop of Guards.

1678 'HE prisoner, by profession a dyer, was a lisute«
““~ nant in the Duke of Lauderdale’s regiment of Lo-
thian militia. It happened that this corps, and the
troop of guards to which the deceased belonged,
were quartered at Glasgow. The prisoner was pro-
secuted at the instance of Sir William Murray of
Newton, father to the deceased.t The indictment
set forth, that the prisoner and the deceased, in com-
pany with some others, were drinking in the hoyse
of James Brown, bookseller in Glasgow. The de-
ceased retired, the pnsoner followed, and, conceiv,
ing- deadly malice against him, killed him with a
small sword.
Mr. John Ellies appeared as counsel for the prison.
er. He said that, deadly malice bemg charged against

* Dyer.

t Rec. of Just. 10th June, 1678. Fountainhall’s Decisions,
. VOL IO Pc L ’ '
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the prisoner, it was incumbent on the pursuer to 1678
prove that quality in the indictment. That, if any "™
homicide was committed, which, however, he de-
nied, it-was done in self-defence. The prisoner and
the deceased had no previous quarrel; they had not
even the most distant acquaintance till the night on
which the deceased expired; and the inferior station
of the prisoner made it presumable that the deceased
was the aggressor. He offered to prove, that the
prisoner had received provdking language from the
deteased: that, after the death, the prisoner, far from
" denoting guilt by flight, came back to the company,
and sat with them for two hours; and that another
person was present at the scufle, with a drawn
sword, by whom the wound might be given. He
insisted, thit jurymen were unfit judges to determine
upon circumstantial evidence: that the Privy Council
were wont, in matters of this sort, to take previous
cognition; and they did so, particularly in the case
of Thomas Menzies; and he prayed the Lords of
Justiciary to make previous inquiry into the circum.
stances. : )

Sir Robert Sinclair, counsel for the pursuer, answer-
ed, that it being libelled that the prisoner did kill the
deceased, was in itself relevant, if proved to convict
the prisoner, without any proof of malice, ¢ that being
“-no necessary qualification of the libel, but the words
¢ of'stile’ And in our law there is no difference as
to the crime, or'the punishment of death, and con-
fiscation of moveables, whether the killing proceeded,
from malice preconceived, or upon sudden rencoun.
ter or chaudmell; for a-slaughter being committed,
it must be presumed to be done out of malice: that,
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1678 as to drawing a conclusion of self-defence from the

™ circumstances of this case, these circumstances were
altogether frivolous; for, although the act 1661,
chap. 22. sustaiped the plea of self-defence, yet it
could only be adnutted salvo moderamine inculpatae
lutelae.

Mr. Ellies, in his reply for the pnsoner, persxsted
that a jury was very unfit to judge on a circumstan-
tial proof and requested the Lords to appoint a pre-.
cognition to be taken,

The Lords found the mdxctment relevant, and
that there was no necessity to lead a separate proof .
to establish forethought malice.

~ The following circumstance gave rise to the quar-
rel: The parties bemg heated with wine, the quarrel
arose from the prisoner’s saying, ¢ That a lieutenant
¢ to the Duke of Lauderdale was as good as to ride
¢ in the King’s guard.’ On this the deceased storm.
ed, called the prisoner base fellow, to compare hime.
self with gentlemen, and gave him the lie, ‘

THE PROOF.

" George Mutray, gentleman of his Majesty s troop
of guards, deposed he was drinking in the house of
James Brown, in company with the prisoner, the
deceased, and others, The deceased gave the pri.
soner the lie. Within balf an hour thereafter, the
prisoner and the deceased left the room, and the de-
ponent sent one Thomas Hamilton to enquire after
them. Instantly Hamilton and the prisoner return-

ed, and the prisoner, wiping kis sword, said, ¢ He
“had gwen him i1’
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Jarhes Hamilton of Little Preston deposed in terms
of the ‘preceding witness, with' this vayiation, that
the prisoner said, ¢ He was afraid he had done it.” *

Edward Watson saw the prisoner and the deceas.
ed fighting with drawn swords; the deceased went
to a bookseller’s shop to look at his wound, stagger-
ed, and fell on the street. o

Lieutenant Joseph Douglas heard the prisoner, on
being taken into the guard, say, he had parried two
or three thrusts made at him by the deceased.

John Bain heard the prisoner say, the deceased had
made three or four thrusts at him, -

John Paterson, gentleman of the guards, heard
the prisoner acknowledge he had killed the deceased,
and declare, that, if it were to do, he would do it
again.

~ Ensign George Murray heard the prisoner say, the
deceased and he had been combating, and that he
was sorry the wound was not through the deceased’s
heart. S - -

Thomas Hamilton deposed,that, after words had
passed between the prisonier and the deceased, they
went down stairs together and drew: he heard the
prisoner say, he was afraid he had killed the deceased.

Hall, the surgeon, deposed, that the wound and.

the prisoner’s sword tallied; the wound was ten inch-
es deep, and the deceased died of it in forty-eight
hours. The prisoner sént for the deponent the day
after the combat, and desired him to use all means
under heaven for the deceased’s cure.

The jury pronounced the following verdict:—
“¥ind the prisoner did commit the said slaughter

167

1678

(VY ]
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1678 ¢ uponlhedeceased ArchitnM Murray, and tha-with

™ ¢ gne vote. As to the second - part,relating td: vhe
¢ pannel’s self-defence, the assize-finds no sachthimg
¢ proven; but, on the comtrary, thar the pawsebanid
¢ the deceased came both out from'the compumyt,
¢ most likely upon one and the same design.' . Me
was sentenced to be beheaded - at she. Grass-marke
on the 3d of July, and his moveables to be focfeited;
Much interest was used to obtain him a pardes: axhe
Privy Council granted him a shost.respite; but, a3
th¢ Duke of Lauderdale declined to interfere im ob.
taining him a pardon; the sentsnce was executed on
the x9th of July, and he suffered with great reselu.
ﬁon. e . ' T

.~

Jokn Chislie of Dalry, for the Murder, of the Right
Hon. Sir George Lockhart of Carnwath, Lord Pre.
sident of the Courtof Session, and Member of is
Mgjesty’s Pricy Comneil.

1639 THE prisoner was brought to trial before Sir Mag-
“*~ pus Prince, Lord Provest of Edinburgh, as High
Sheriff within the city, and James Graham, John
Charteris, Thomas Young, and William Paton, baik
lies; the murder having been committed within the
city.

The prisoner was brdught before the Lord Pro-
vost on the 1st of April, 1689, to be examined con-
cerning the murder of Sir George Lockhart, com-
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thitted on the day preceding. Sir John Lockhart of 1689
Castlebill, brother, and Cromwell Lockhart of Lee,
nephew of the deceased, appeared in Court, and, in
their own name, and in that of the.children of the
deceased, gave in an act of the meeting of Estates of
Parliament, passed that. very day, of the following
purport: That the Estates having considered the sup-
plication of the friends -of the deceased Sir George
Lockhart, for granting warrant to the magistrates
of Edinburgh to torture John Chislie of Dalry, per-
petrator of the murder, and William Calderwood,
writer in .Edinburgh, an accomplice; therefore, in
respect of the notoriety of the murder, and of the ex-
traordinary circumstances attending it, the Estates
appoint and authorise the Provost and two of the
baillies of Edinburgh, and likewise the Earl of Errol,
Lord High Constable, and his deputes, rot only.to
judge of the murder, but to proceed to torture*
Chislie, to discover if he had any accomplices in the
ctime.. And they appoint two of each bench,} viz.
the Earls of Glencairn and Eglinton; Sir Patrick
Ogilvie of Boyne, Sir Archibald Murray of Black-
barony, Sir John Dalrymple, younger of Stair, and

“* By the act and declaration which the Estates of Parliament
pussed, just ten days after this trial, declaring King James to have
ferfaulted the crown, by illegal assumption and exercise of power,
they declared, ¢ That the use of torture, without evidence, and
¢ in ordinary crimes, is contrary to law.’ Act of Estates, 11th
April, 1684. ’

4 The Scottish Parliament composed but one fhouse. It con-
s?sted, after the Revolutien, of three classes, the Temporal Peers,
the Barons, i. e. knights of ,the shire, and the Burgesscs, or re-
presentatives of the rgyal boroughs. »

%

-
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1689 Mr. William Hamilton, advocate, aisessors to these

™ judges. The Estates, at the same time, declare, that
this extraordinary case shall be no precedent to war-
rant torture in time coming, nor argument to ratify
it as to the time past.

The Lord Provost then entered aprotest, that this
‘act of the Estates of Parliament should not infringe
the ancient liberties of the city; and Mr. David
Drummond, advocate, one of the Earl of Errols
_deputies, protested, that the Lord High Constable’s
absence should not affect his right to judge in the
like cases, the murder having been committed dur-
ing the meeting of the Estates. Being desited to:
concur with the magistrates in sitting on this trial,
he tefused to sit, uniess the Earl of Exrol, or his de-

puties, were sole judges.

The prisoner was then put to the torture, and de-
clared, that ke was not advised to the assassination
of Sir George Lockhatt by any person whatever:
that, when at London, be told James Stewart, ad-
vocate, that, if he got no satisfaction from the Pre-
sident, he would assassinate him; and told the same
to a person there of the name of Callender, and to.
Mr. William Chislie, his uncle. He confessed that
he charged his pistol on Sunday morning; and went
to the New Kirk, and having seen the President
coming from the church, he went to the close where
the President lodged, followed hith, and, when just
behind his back, shot him: that he was satisfied when
he heard of the President’s being dead; and, on hear-’
ing it, he said, ¢ he was not used lo do things by
¢ halfs.” He also confessed, that, when at London,
he walked up and down Pall-Mall with a pistol be..
neath his coat, lying in wait for the President.
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. The indictment against the prisaner was raised at 1689
the instance of John Gibson, procurator-fiscal of the “"~*
cty of Edinburgh, of Sir Joho Lockbart of Castle-
hill, and Cromwell Lockhart of Lee. It set forth,
that assassination, murder, and man-slaughter, were
contrary to the laws of God, mature, nations, and the
laws.and acts of Parliament of this kingdom: that, -
nevertheless, the prisoner had, of forethought felony,
without the Jeast provocation, murdered Sir George
Lockhart in the manner already mentioned: that the
prisoner was caught red-kand,* by a myltitude of
witpesses, befare whom he boasted of what he had.
done, as. if it had been some grand exploit: by all
which he was guilty of murder, or at least was art.
and part accessary to the same; for which he ought.
to be punished with death, and his moveables con- -.
fiscated. , .

The jury consisted of ten landed gentlemen and
five merchants of Edinburgh, :

The prisoner judicially confessed the crime libel-
led, and declared that he committed the murder be-
cawse he thoyght the deceased had given. an unjust
sentence against him, Being asked, © If it was not
‘ a sentence pronounced in favour of his wife and
‘ children for their aliment? he declared he would

‘not answer to that point, nor give any account
‘ thereof,’

® Red-hand is a term in the Scottish law, signifying a crimi.
nal’s being caught in the fact. A7t and part is also 2’ term in
our law, denoting that the person to whom it is applied is aiding
and abetting in the case. .4r¢t and part is a translation of ope et
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.j‘é89 Witnesses were then adduced, who deposed as

A follows:

James Stewart, advocate, deposed, that, in the
month of September or October preceding, the pri-
soner discoursing with him concerning the injustice
done to the prisoner in a decreet-arbitral pronounced
by Sir George Lockhart and Lord Kemney, in favour
of his wife and children, for an aliment, said, he
was resolved to go to Scotland before Candlemas and
kill the President; to which the witness answered,
it was the suggestion of the devil, and the very ima-
gination of it a sin before God. To this the prisoner
replied, ¢ Let God and me alone; wé have many things
¢ to reckon betwixt us, and we will reckon this too.”
The witness told this to many, and understood that
the President was informed of the prisoner’s menaces,
but despised them,

Mr. William Chislie, writer to the signet, deposed,
That he had not seen the prisoner since April, 1688,
who then expressed his resentment agamst Sir George
Lockhart, threatening to assassinate him for having
decreed an alimept of 1700 merks® yearly to the
prisoner’s wife and ten children. The witness told
the President of it, but he despised the threat.

Mr. Daniel Lockhart, advocate, and Mr. Alexan-
der Walker, student of divinity, saw the prisoner
shoot the deceased. They seized him, and the latter
of these witnesses assisted in carrymg him to the
guard. When seized, the prisoper saxd, ¢ he had
¢ done the deed and would not ﬂy, and that was tQ
¢ learn the President to do ]ustxce A

s About £98 Sterling.
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" Sir DPavid Hay, doctor of medicine, was going to 1689
visit the President’s Lady. As he entered the close,* “¥~

‘he saw the President stagger and fall to the ground.
He bled at the mouth, was. carried into his house,
Jaid upon some chairs, and immediately expired. He

saw John Baillie, surgeon, probe the wound. The.

ball went in at the back, and out at the right breast.

- The jury all in one voice, by the mouth of Sir
John Foulis of Ravelstoun, their chancellor, (i. e.
foreman,) found, by the prisoner’s judicial confes-
sion, that he was guilty of the murder of Sir George
Lockhart, &c. &c.; and by the deposition of wit-

nesses, that he was guilty of ¢ murder, out of fore-

« thought felony.” The verdict was subscribed by the
whole jury. .
* The Lord Provost and Baillies of Edinburgh sen-

tenced the prisoner to be carried on a hurdle from

the tolbooth of Edinburgh, to the market-cross, on
Wednesday the 8d of April instant; and there, be-
tween the hours of two and four of the afternoon,
to have his right hand cut off alive, and then to be
hanged upon a gibbet, with the pistol about his
neck, with which he committed the murder. His
body to be hung in chains between Leith and Edin.
burgh; his right hand fixed on the West Port, and
his moveable goods to be confiscated.

Besides Sir George Lockhart, two other of the
supreme judges in Scotland have been murdered: all

* It was the close on the south side of the Lawnmarket, now
called the Bank Close, from the Bank of Scotland being there.
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1689 of them on account of causes to which they were
™~ either party or judge. Robert Galbraith, parson of
Spot, one of the Senators of the College of Justice,
on the 18th of February, 1543, was myrdered by
John Carkeitill, and his accomplices, on account of
some favour shewn to Sir William Sinclair of Herd.
manstoun.* As the records of Justiciary for that
year are missing, I know not whether the murderers
were brought to punishment. John Graham, parson
of Killearn, and one of the supreme criminal judges,
married the widow of Sandilands of Calder, who was.
amply endowed by her former husband, Graham.
commenced and carried a distressing law.suit against
young Sandilands, his step-son; and Sir James Sana
dilands, uncle and tutar to the young gentleman,
assisted by a body of his friends and followers, in re- -
venge murdered Graham in Leith-wynd, one of the
principal avenues to the city of Edinburgh, on the
first of February, 1502, The perpetrators were nei-
. ther brought to trial nor punishment. But seven
years after, the grand-father, or grand-uncle of the
great Montrose, sttacked Sir James Sandilands with
an armed force, as he was going into the Court of
Session; and, after obstipate yesistance, left him
desperately, and, as the assailants thought, mortally
wounded. By a late statute, to kill any of the Lords
" of Session, or Justiciary, when in the exercise of
- their office, is declared to be high treason.

* Books of BSederung, 19th February, 1548. MSS. Memoirs
of the family of Herdmanstoun. Johnstoni Historia Rerum Bri-
tannicarum, p. 172, 263, Annae, An. 7. cap, 22,
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John Master of Tarbett, Ensign Anidrew Mowat, and
James Sinclair, Writer in Edinburgh, for the Mur-
* der of Elias Poiret Sieur de la Roche. '

Tur prisoners were indicted at the instance of 1691
George and Isaac Polrets, Sieurs de la Roche, French. “~¥v
men, Protestant refugees, and gentlemen of his Ma.
jesty’s troop of guards, and of Sir William Lockhart,
Solicitor-General.  The indictment contained a
charge against the prisoners, of entering, on the
eighith of the preceding month of March, about
twelve at night, into the bed-chamber of George
Poiret,* one of the pursuers, while he lay sleeping
in bed, in the house of John Brown, vintner, Leith,
in which house he was quartered, and giving him
wounds to the effusion of his blood: that, upon their
being removed out of the room, they returned, and
eideavoured to break open the door. On this George
rapped on the ceiling of his room for his two bro-
thers, who slept in the room above, to come to his
assistance. 'They came accordingly, half clothed,
and totally unarmed; and the prisoners, all of whom
were armed, did violently assault them, give them
thany wounds, and run the deceased Elias Poiret
through the body with a sword, of which he instant.
ly died. ’ , ‘
The prisoners recriminated, by presenting an in.
dictritent, at their instance, charging the Sieurs de

* Records of Justiciary, 18th Augnst, 1691.
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1691 la Roche with assassination and murder. It set forth,
"~ that the Master of Tarbett, Mowat and Sinclair, on
the night libelled, were obliged, by a heavy storm,
to take shelter in Brown the vintner’s house. While
they were sitting quietly at the fire-side in the hall,
drinking some ale, till beds should be got ready for
them, George, Isaac, and Elias Poirets, and James
de la Massie, another Frenchman, having formed a
conspiracy to murder them, entered the hall with
cocked pistols in their hands, and swords under their
arms; the Master of Tarbett, and his companions,
being then totally unarmed. They fired two pistols
loaded with ball, at the Master of Tarbett, and then,
with drawn swords, attacked the company, wha
~ were much wounded, by parrying the thrusts with
their hands; and, in the scuffle, there being but little
light in the room, the Sieurs de la Roche.did mur-

der the deceased Elias Poiret, their own brm}’ar.

- After long arguments, which it is unnecessary. to
transcribe or abridge, the Court sustained the Jjbel
against the Master of Tarbett, Mowat, andSinclgir;
and found' the defences offered for the Frenchafon
relevant to set aside the indictment against the lat-
ter. . ,

. The jury were, Lord Bargenie, William Baillie of
Lamington, James Nicolson of Trabroun, Sir Ro-
bert Gordon of Gordonstoun, Thomas Hay of Bal-
houssie, Sir George Sutty of Balgony, Sir William
Ker of Greenhead, John Keirie of Gogar, John Scot
of Rhypolds-burn, William Calderwood of Pittedy,
Sir William Binning of Wallyfoord, Sir James Flem-
ing of Rathobyres, James Scot of Bowhill, Sir
James Dick of Priestfield, and Peter Wedderburn of
Gossford.
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"The prisoners objected to the receiving of James 1693,
de Iv Massie as 2 witness, on account of initemperate ¢
azpresions of malice and resentment; and the fact
being. proved, the witness was repelled.

. Lhsistian Erskine, later servant to Jobn Brown,
vinituer, Kirkgats, Leich, deposed, that the Master
of Tarbett went into George Poiret’s chamber after
twelve at night, and the deponent hearing  lictle
nélse i thechambey, went in with a canidles and saw
the Mamey of Tarbett standing at George Poiret’s
bedside, amd the said George sitting up naleed in his
bed, thie bodiclothes: a8 his feet, his night cap offy
axvd 2 linvde: dvop of bleod: on his cheels. They were
spéahiing Preach together angry like;. the deponent
cafled for Ensign Mowar, who was sicting at the fire-
side in: thte ball, for she: thought hinv tlie soberest of
the company; ot the'same time, she could not pro-
wowice: any of them drunki. Ppon Mowat and an-
otlier penion’s ¢cominy intoithe reomy, the: Frenclimar
took dewii his sword) whick these two' and tlie Mas-
ter of Tartiete forced: out of his hand. She saw no
blows: att tHat time,. but entreated: Mowat to: take the
Master of Tarbett: amd: the other pesson out of the:
voom,. whicly was: done accordingly;: and the other
person, who was xone of the prisoners, carried the
Frenchman’s sword with him out of the room into
the hall. Mowat desired' the witness: ta keep the
door close, and none: of them should come back
again.  None of them Had arms when they were in
the Frenchmaa’s roem; except the sword which they
had wrested from him, as mentioned above. Seon
after, the Master of TFarbett (as the deponent sup-
posed) came back, and: rapped once or twice at the

. YA '
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1691 door, saying, he would be in, to which she made no
S answer. But, before the Master of Tarbett came
again to the door and rapped, George Poiret got
out of his bed, and rapped with the tongs on the
roof of the room; and, in as short a_space as the
Frenchmen could put on a few clothes, they came to
George Poiret’s'chamber door, and spoke French to
him, but did not enter his room, and then went to
the hall.~ The deponent then heard a. noise in the
hall, and some folk speaking Scots, and immediately
after heard the shot of a pistol, and saw the smoke,
but knew none of the people where the pistol was
fired, save Isaac Poiret, whom she thereupon pulled
back, and found him with a drawn sword in his
hand, his hand streaming with blood, and his
little finger almost cut off. As she was coming back
with Isaac, in order.to get him into his brother’s
chamber, she found a2 man under her feet in the floor,
which turned out to be Elias Poiret lying dead. She
saw a drawn sword or two in the company, but can-
not specify who held them. She did not see the pri.
soners wound any of the Frenchmen, or kill the de-
ceased; and the deceased’s sword was not drawn:
nor did she see the prisoners in the room after
the deceased was killed. When Ensign Mowat was
~ brought into the room where the dead body lay, he
did not wax pale, as charged in the indictment, but
looked very well upon it, desired to see the body,
and asked the deponent, if she knew who killed
him? The deponent added, that the Master of Tar-
bett had seen a coach at the door, and asked her if
it was to hire, and to whom it belonged? and she
answered, it was hired by the Laird of Mey, who
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was in the house; upon which the Master of Tarbett 1691
said he would see him; and she shewed him into the “~*~’
foom accordingly. The witness farther added, that
the occasion of the Master of Tarbett’s leaving the
- fire-side where he sat, and going into George Poi-
ret’s room, was to follow Jean Thomson, whom he
fupposed to have gone into that room.. The prison-
ers had laid aside their swords in the room where
they were to lodge, as had the Master of Tarbett his
periwig, before they entered Poiret’s room; and Sin-
chir, the other prisoner, was asleep in Mey’s room
an hour before the disturbance happened.

- Jean Thomson, late servant to John Brown, vint-
her, -aged nineteen, deposed, That, on the night li.
belled, between twelve and one, the Master of Tar-
bett being in her master’s house, and calling for a
drink of ale, desired the deponent to sit down by
him, which she refused, but afterwards she sat down.
Being called to draw ale, she went to the cellar and
drew the ale; when she came up, she did not go into
the room where the Master was, but sat down on a
chest at a bed-side, where the Master came and sat
down beside her; upon which she rose, went into a
room where she used to lie, and bolted the door: but
hearing 4 noise in George Poiret’s room, she came
to the door of that chamber, where she found En-
sign Mowat, the other servant having before that
carried in a light, on account of the noise. Mowat
carried the Master of Tarbett and another person out
of the room in his arms, and, when Mowat was thus
taking them out, the Master of Tarbett said to him,
he would go back and crave the gentleman’s pardon.
Soon after, the Frenchmen came down stairs, armed



189 MURDER.

1691 with swords and pistols; their swords not drawn at

> that time. They spoke to their brother George, and
then went through the hall, Ispac Poicet having his
sword drawn. The Master of Tarbett and Mowat
were then in the hall; she did not see them hawe any
arms, por assault the Frenchmen. At thesightof a
drawn sword, and the command of her mastar, who
by this time was in the hall, she went out to call the
guard, and, as she went down stairs, heard 3 shot.
This witness cancurred with the former in deposing,
that, long before any disturbance happened, Sinclair,
one of the prisoners, was asleep in another room;
and that the Master of Tarbett and Mowat, o com-
ing into the house, laid aside their SjVOl'ds in the room.
where they were to sleep.

Joha Brown, vintper, déposed, That, on the night
libelled, he was in bed in a little room off the hall,
and knew nothing of the disturbance in his house
till Jean Thomson rapped at his door. On this he
rose hastily, and heard a great noise and crying in
the hall; and, when he came there, he found Elias
Poiret lying dead, and nabody in the room beside
him but Christian Ersking, He went instantly to
call the gnard; and, on his return, when they were
removing the body, he found 2 pistol in the floor,

“snapped and charged, and a sword in the scabbard.
As he returned from calling the guard, he raised se-
veral of the neighbours; one of them, Robert Ait-
cheson, told him he had seen one of the myrderers
pass.  Upon this the witness thok a candle and lant-
horn to a fore-stair, where Aitcheson said the mur-
derer was, and there he found Ensign Mowat, stand-
ing behind a deal,on 2 knocking-stone undey the fore-
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stuir.®* He was desired to coine -out, but made no 1691
reply for a good space. The compaay and consta- ™
bles then preseated muskets to hisa, mpon which he
came out, snd the company and comstables took a
sword from him, which they delivered to the de.
ponent, who, howewer, did not sce the sword takey
from hisn, e being surrounded by the people, The
sword was maked, mach bept, and bloody both in
blade and hik. The witness ordered the constables
to carry- Mowat straight to prisons and, next day,
whes he west with the magistrates to the prison, he
saw Mowat’s right hand with a wound on it. He
wis ako present when the surgeon compared this
sword with the hale in the deceased’s coat, and the
oribice of the wouad: it corresponded with the bole
in the coat, and the surgeon said it did the same
with the wound. The witness added, that the Mas.
ter of Tarbett came to his house, on hearing that
the Laird of Mey and Mowat were there; that the
toach being gone and the night mainy, he resolved to
stay and lie with Mey, the deponent having no other
.bed for him, The Master of Tarbett ordered his
servant to go to his lodgings, and tell that he was.
8ot 10 be at home, and to bring bim clean linens
next morning. -

Andrew Fairbairn deposed, he was with the con.
stables when Mowat was seized; he came not out till
the muskets were presented. He szid he was an un.
armed man, but on searching him they found a

- * A knocking-stone is a stone-mortar, formerly much used by;
fhe cemmon people for beating the husk off barley ere they put
Kin the pot,
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1691 drawn sword under his coat. The sword was bloady

™ from hilt to point, and was much bent, and there
was blood on Mowat’s sleeves. When Mowat heard
that a man was killed, he desired to see the body,
for what cause the deponent knows not. On seeing
it, Mowat said, ¢ God knows who has done it,” and
there was no emotion or paleness visible in his coun-
tenance. When the Master of Tarbett was carried
prisoner before the commandant, he was so appre-
hensive of bodily harm from the Frenchmen, that a
stronger guard was sent for, to protect him from
their fury.

Robert Aitcheson saw the prisoner Mowat come
out below the fore-stair when desired, did not hear
him say he was an unarmed man, but saw the bloody
sword taken from him. The witness supposed the
blood to proceed from a wound in his hand. James
Jobnston saw the bloody sword taken from Mowat,
and imputed the blood to the same cause.

Robert Brown, surgeon, deposed, he was called
by the magistrates of Leith, on the morning after
the murder, to inspect the wound. The hole in the
.coat corresponded with the sword produced; but as
for the wound he could only say, that the dimension
and figure of wounds alter and contract after ten or
twelve hours.

The jury, by the mouth of Sir leliam Ker, chan-
cellor, found none of the crimes proved.

Although I am persuaded that an intelligent. jury
in these days would acquit the prisoners, yet the ver-
dict in those times was very uncommon, and I am
by no means certain upon what principle it proceed-
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ed. ‘The jury could hardly refuse a clear assent to 1691
this proposition, that it was Mowat who killed Elias *~*

Poiret. The Master of Tarbett was the first aggres.
sor in the scuffle, and his assault on George Poiret’

was such' as would have excused any immediate act of -

violence with which Poiret could have repelled it.
But the situation of the Frenchmen, and that of the

prisoners, came to be revetsed the moment that they

sallied forth of George Poiret’s room, entered the
hall, and assaulited the prisoners with sword and pis-
tol. As-the prisoners were then in actual and immi-
nent peril of their lives, I apprehend that, supposing
the killmg to be established in the clearest manner,
the prisoners were entitled to an.acquittal, on the plea

of self- dq’énce.

John Gillespie, Merchant in Glasgow, Jokn Anderson
of Dovehill, and Robert Stevenson, Glazier in Glas-
gow, for the Murder of Major James Menzies.

THE prisoners were prosecuted at the instance of
Henry Fletcher, brother to the Laird of Salton,
nearest of kin to the deceased, of Lieutenant-Colonel

1694
(P

Hume, for the interest of his Majesty’s forces, and . .

of his Majesty’s Advocate. It was charged in., the
indictment,* that the prisoners having conceived

- * Records of Justiciary, 24th, 27th, 81st December, 1694;
24 January, 1695. )
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1694 miortak batred at the deceased, did, on the 19th of

™ Qctober peecedimg, emter z garden upon the lands of
Rainfield, where they understood the deceased was
walliog, 2ad apon sesing him, they, or one or
other of thems, did discharge gums and pistels 2¢ himm,
and also strock hiow 2 blow on the head, whick frac.
tured. his: skull, of ene or other of which woonds: he
imstamly expired. Or, at least, that they were gmley
art and part of this murder. /

The defence stated for the prisoners was, that, ie
Octobier Izst, in. absence of the Colonel and Lieutes
pant: Colonel, Lord Lindsay’s segament, them quar.
teved at Glasgow, was commanded by the deceased
Magor Menzies: that the Major sufnmarily appeehend-
ed several inhabitants, burgesses of Glmgow, and
kept them in custody of the military on pretence of
their being deserters, but who really were not such:
that complaint having been made to the magistrates
by the persons confined, they desired the Major to
bring these persons before them, that the complaint
might be tried conform to-the act of Privy Council,
16th December, 1692, but the Majpr absolutely re-
fused to comply with their desire. The magistrates
issued a formal edict, requiring him to produce the
complainers, but this. akso ke treaved with the most
pointed contempt. Procecding then with the ut.
most gentleness, they demanded a4 confererice, to
whick the Major kaving comsented, the Provost, two
of the baillies, and Mr. Robert Park, town-clerky,
met with Major Menzies and- tliree eaptaims: of his
regiment, in the town-clerk’s chamber. The con-
ference begam witlr the Provost’s desiring of the Ma-
jor that the prisoners might be brought before them,
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and Mr. Park, the town-clerk, in a very civil man- 1694
ner, joined in the request. Upon this, an alterca- ™™~
tion between the Major and the Town-clerk took
place; the Major gave him bad language, and struck
him with a2 cane, he, the Town.clerk, having no
weapon in his hand. On this they wrestled, and be-
ing separated by the company, and while the Town-
clerk was held by Captain Jarvais of Lord Lindesay’s
regiment, the Major drew his sword, and run the
Town.clerk through the body, of which he died in-
stantly. The Major marched off sword in hand, re.
paired to the guard-house, ordered his men to charge
their muskets, drew them up across the street three
file deep, and set them to guard passes in order to
favour his escape, mounted horse and fled.

Upon this, Mr. Francis Montgomery, one of the
Lords of Privy Council, ordered such of the inhabit-
ants as could be soonest got ready, to pursue and
apprehend the murderer. In obedience to this or-
der, the prisoners weat in pursuit of the Major, came
to a garden at Rainfield, where they were informed
he skulked. On coming up to him, they charged
him with the murder of the Town.clerk, and desired
him to yield himself prisoner; but this he refused,
and opposed them with a drawn sword, vpon which
he was killed. Various arguments in point of law
were also offered for the prisoners, and much casu-
istry was likewise advanced for the prosecutors.—
These debates occupy fifty pages folio of the criminal
record; but it were superfluous, or improper, to
state them here.

The Court sustained the indictment against the
prisoners, as relevant to infer the pain of death; but

Aa
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1694 they also sustained this defence as sufficient entirely:

M to cast the indictment, viz. that they pursued the
Major by order of a Privy Councillor, or of the ma~
gistrates of Glasgow, proceeding upon the notoriety
of the murder; unless the prosecutors should prove
that the Major offered to surrender himself before at-
tacked by the prisoners. This again they sustained
relevant to set aside the defence, in respect to such
of the. prisoners only, as did actually kill, or give
command to kill the Major; but by no means to in-
fer art and part against any of the other prisoners,
they being versantes in licito.

THE PROOF.

Robert Pollock, younger of Milnbourne, deposed,
he was at Rainfield on the 19th of October last,
where he saw the three prisoners, but none of them
had arms except Dovehill, who had a carabine, but
it was not he who killed the Major, for the former
was standing with the witness at the garden door
when they heard the shot. Upon going up to the
place, they saw the Major lying on his back dead,
his face bleeding, and a drawn sword in his hand
across his breast. Afterwards, when they came to
Renfrew, he heard the prisoner, Gillespie, acknow-
ledge he shot the Major; but the witness did not see
him have any fire-arms in his hand, nor did he see
Gillespie either receive from, or return any arms to -
Dovehill.. When Gillespie first acknowledged that
he shot the Major, he did not speak of the latter’s
having made any resistance; but, after he was taken
into custody, he declared, that, if he had not done




MURDER, 187

the thing he did, the Major would have run him 1694
through the body. R

Peter Paterson, late baillie of Renfrew, went with

the three prisoners into the garden of Rainfield the
night Major Menzies was killed; is uncertain whe-
ther all the prisoners had arms, only that Dovehill
had one or two pistols. He did not see Dovehill
‘give a pistol to Gillespie, but, after the Major was
killed, saw Gillespie deliver a pistol to Dovehill, say-
ing, ¢ there is your pistol.” Dovehill and young Miln-
bourne, a former witness, stood at the garden door,
while the deponent going forward with the two other
prisoners, Gillespie and Stevenson, came up with the
‘Major, and one of them said to the deponent, ¢ Bail.
¢ lie, here is a man.” The man called out, ¢ What
¢ is the matter, Sir?’ to which the witness answered,
there was 2 man shin in Glasgow; that the slayer
was supposed to be skulking hereabout, ¢ and if you
¢be the man, God Almighty forgive you.” The
person replied, ¢ it is none of your business.’ Qane
of the prisoners then called out, ¢ Dovehill, here is
¢ the man.” The Major cried with an oath, ¢ Whar
¢ have the rascals ado with me;’ immediately drew
his sword, and advanced upon them in great rage;
the deponent and the prisoners retreated; he. then
heard a shot, but knows not whether it camne from
Gillespie or Stevenson, When he returned, he saw
the Major lying on his back dead, and his.sword in
his hand, lying across his breast,

Captain Jarvais, of Lord Lindesay’s regnment, a
witness adduced for the prisoners, was present at tha
conference between the Provast of Glasgow apd Ma-.
jor Menzies. He heard the Major calp the Town.
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1694 clerk ¢ a fool,’ and the clerk answered him, ¢ he was

“™~ ¢ but an ass.” Upon this the Major struck the clerk
over the head with his cane, and the clerk return-
ed a2 very severe blow with his fist, The company
separated them, and the Major drew his sword,
made a thrust at the clerk, who immediately cried
out he was wounded, and clapped his hand on the
wound; and, as he was going to another room, the
deponent saw the clerk fall, and lie on the floor.
The witness went to the guard-house, but found the
Major was fled. The clerk had no arms,

Simon Tennent, one of the baillies of Glasgow,
heard the Major call the Town-clerk 2 fool, and the
Town-clerk call the Major an ass; saw the Major
strike the former with his cane. The parties them
grappled, and were separated, when the deponent
saw the glance of a sword pointed towards the clerk,
who immediately cried out, ¢ a surgeon,’” and died
in about seven minutes. He was told by all the com-
pany it was the Major who killed the clerk; and the
latter, at the time of his .death, had no arms, not
even a staff, in his hand. -

James Gemmill, junior, merchant in Glasgow, on
the day Mr. Park was killed, saw the Major come
out of Kis, the Town-clerk’s chamber, in haste, want-
ing his wig, and his sword drawn; saw him wipe
his sword with the lap of his coat, and return it into
its scabbard. Before the Major could arrive at the
guard-house, whither he was going, the deponent
beard that the clerk was wounded, and then was
told he was dead. ,

Captain Lindesay, of Lord Lindesay’s regiment;
was present at the scufile between Major Menzies and
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the Town-clerk; saw the Major’s arm in the attitude 1694
of pushing with a sword; and, immediately after the “~~
lounge, the clerk cried he was wounded. The for-
mer left the room without his wig; the depone¢nt
took up the wig and followed, accompanying the
Major to the Gorbals, where he took horse and fled.

William Napier, Provost of Glasgow, was in the
Town-clerk’s chamber the day he was killed. Upon
the notoriety of the murder and flight, he gave or-
ders to the three prisoners to pursue and apprehend
the Major.

Mr. Francis Montgomery, one of the Lords of
Privy Council, deposed, that, on the day of the mur.
der, he was applied to by the Provost and Magistrates
of Glasgow, to concur with them in securing the
peace of the city, which was in an uproar. The de-
ponent went to the Town-clerk’s chamber, whose
dead body he found lying on the floor, and every
body crying that Major Menzies was the murderer.
The deponent concurred with the Magistrates, in or-
dering Dovehill, then in the room, to take some of
the honest town’s-folk along with him, and to pur-
sue and apprehend the murderer; upon which the
people dispersed peaceably.

The jury unanimously found the indictment not
proved, found the prisoners’ defence in terms of the
interlocutor proved; and found it not preved that
the Major effered to surrender himself, upon which
the prisoners were dismissed from the bar.—They
had little regard for the Major’s memory who raised
so absurd a prosecution,
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George Cumming, Writer in Edinburgh, for the Mur-
der of Patrick Falconar, Soldier in Lord Linde-
say’s Regiment.

695 "T'HE indictment set forth, that the prisoner, being
~~ upon the street of Portsburgh, a suburb of Edin-
burgh, on the 5th of the preceding month of Sep-
tember, between nine and ten at night, the deceased
Patrick Falconar, and other two soldiers of Lord
Lindesay’s regiment, walked peaceably by him in
the way to their quarters; when the prisoner gave
the soldiers opprobrious language, and, without any
just provocation, drew his sword, with which he
maliciously run the deceased through the body, of
which he died within twenty-four hours.

The parties were pretty much agreed as to the
facts which gave rise to this prosecution: That the
prisoner, entertaining a notion that the soldiers had
made 2 rude answer to his companions, who in-
quired of them what o’clock it was, gave the sol-
diers abusive language, upon which they went up
to him, and attacked him with their drawn bayo-
nets:* that the prisoner received them with a drawn
sword, and, after some skirmishing, killed the de-
ceased.

Defences were made by the prisoner’s counsel,
and answers by the public prosecutor; but as, in 2

* Rec. of Just, 11th, 18th, 20th, 21st November, 1695.
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subsequent trial,f I shall have occasion to treat as 1695
fully as the nature of this work will admit, of the “™
distinction between murder and manslaughter by the
law of Scotland, of culpable and casual homicide, of
killing upon provocation, or in self-defence, I shall
here state only the heads of the defences, and an-.
swers that were made in the course of this trial.—
It was alledged for the prisoner, 1mo, That he enter.’
tained no malice prepense agiinst the deceased; and
that this was but an accidental rencounter; 2do, That
he killed the deceased in self-defence; S#io, Whereas,
it was argued, that, when the deceased, and his fel-
low soldiers advanced upon the prisoner with drawn
bayonets, he should not have received them with a
drawn sword, but should have endeavoured to ap-
pease their fury, or should have fled; it was answer-
ed, that argument and entreaty were very unequal
weapons to contend with pointed steel; and that there
was no obligation on the prisoner to fly. It was re-
plied by his Majesty’s Advocate, that there was no
necessity for charging the murder to have been pre-
meditated; for manslaughter, in the eye of the law,
did in itself imply guile and malice, unless the con-
trary was proved. 2do, That the plea of self-defence
was only competent to him who sustained 2 wanton
attack, not to one who, by provoking language, had
drawn the attack upon himself: that the prisoner
was the cause of the quarrel, had given rise to the
injury, and was thereby debarred from pleading self-
defence against an assault instigated by his own inso-
lence.

* Trial of Carnegie of Finhaven, for the murder of the Eavl
of Strathmore.
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MURDER.
THE .PROOF; :

- James Porteous, apothecary in Edinburgh, deposed;

that, in the beginning of September last, he was one
evening in the street of Portsburgh, between nine
and ten o’clock, in company with three other per-
sons, of whom the prisoner was one. The prisoner
went to 2 house to call for his cloak, and the de~
ceased, with two other soldiers, came up with the
deponent and his companions, who asked at them,
¢ what o’clock it was?’ = He cannot be positive what
answer they made; but the prisoner, who was a
little way behind them, called the soldiers soms of
whores and sons of bitches. The soldiers asked what
he said, and he repeated the words, calling, at the
same time, to his companions to beat the soldiers.
The soldiers then-drew their bayonets, passed by the:-
depouent and his companions, and went up to the
prisoner, who advanced to them, and, when he was-
within sword’s length of them, drew it, and, within-
a quarter of an hour, the deponent heard one cry,
Murder! That same evening he called at the prison.
er’s lodging, whom he found in deep concern, de-
claring he had given the soldier a stab, and he was
afraid it would prove mortal: at the same time he
drew his sword, and spit upon it, endeavouring to
wipe the blood off it. The prisoner came next morn-
ing to the deponent’s chamber, told him he had been
at Lauriston, and there was very bad news; the sok
dier was dead.

John Hall, writer in Edinburgh, was returning
from the country one evening in the beginning of
September, with the prisoner and other two com-
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rades. 'When they came nigh the West Port, the
prisoner went to a house for his cloak. In the mean
time three soldiers came up with the deponent and
his companions. He cannot be sure what answer
the soldiers made, when asked what o’clock it was;
but the prisoner called out to them, ¢ Ye sons of
¢ whores, what answer is that to give to gentlemen?
On this the soldiers drew their bayonets, passed the
witness, and went up to the prisoner. In a little
he heard the clashing and saw the glancing of swords;
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upon which he went up to the combatants, and re-

lieved the prisoner of one of the soldiers with whom
he was engaged; and, very soon after, he heard one
cry Murder! He then went off; and, in his way, he
called at the house of one Widow Lindesay, who told
him that the prisoner had been there with his sword
drawn, and had left word, that he had gone home,
whither the witness followed him. He found him
sitting pensive and exceeding sorrowful, expressing
his fears that the soldier had got a mortal wound.
The deponent saw blood on his sword, went with
him next day to Laurieston, and, when they heard
that the soldier was dead, the prisoner clapped his
hand on his thigh, and was greatly agitated.

Two surgeons swore, that, upon being called to
the deceased, they found him run through the body
with a small sword; that the wound was mortal, and
he died of it next day.

The jury returned this verdict: ¢ They, all in one
¢ voice, find proven, that some words falling out

¢ between George Cumming, the pannel®, and three -

* Prisoner,

Bb
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1695 ¢ soldiers, in the West Port, in the month of Sep-

™ ¢ tember last, the soldiers drew their bayonels, and
¢ advanced to the said George, who, when the soldiers
¢ were within_the length of his sword, drew the same,
¢ and, dqu&igg Iu’msel‘):‘, Patrick Falconar, one of
¢ the three soldiers, was killed; whereby the assize finds
¢ the pannel guilty of manslaughter.’ The Court
sentenced THE PRISONER TO BE HANGED,
AND HIS PERSONAL ESTATE TO BE FOR-
FEITED.

e

To condemn an innocent man to death, by the
sentence, and forms of law, has ever been looked
upon as one of the greatest moral evils. From the
general aversion of mankind to inflict undeservedly
the pain, and, what is inﬁnitely worse, the ignominy
of a public death, I hope it is a case which has rarely
happened, except through the bloody ministers of -
clerical superstition, and imperial power; the last of
which makes a sport of life and liberty, while the
first claims a still wider dominion, over life, liberty,
and understanding; over liberty not only of action,
but of thought.

To maintain that there is no difference, in the de-
gree of moral turpitude, between a deliberate mur-
der, and a rencounter originating from sudden pro-
vocation and terminating in death, is to contradict
the perceptions of the understanding, and the feel-
ings of the heart: and it does not appear that, in this
article, the old law of Scotland was repugnant to our
judgement or-our feelings. The absurd proposition,
that there is po distinction between murder and man-

d
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sladghter, between deliberate assassination and kill- 1695
ing of a suddenty, appears to be of no older date

than the Restoration. At that period our courts of

law became highly tyrannical; and those who pos-

sessed a criminal juriediction displayed what, indeed,
was no novelty in this country, a very sanguinary
spirit. A celebrated lawyer®, who scrupled not to
sacrifice abilities and principle at the shrine of des-

potism, has left a specimen of his attempt entirely to-
set aside trial by jury.f The mode of proceedings in

our ¢riminal courts, in the tyrannical and turbulent
reign of Charles II. by the address of the King’s
counsel, underwent a material innovation. In our
records previous to this zra, juries are found to have
returned a general verdict of guilty, or not guilly;
the words of stile were, ¢ fijlit culpable and convict,
or, ¢ clean and acquit’ But, after the Restoration,

~ prosecutions became so0 frequent against rebels, cove-

nanters, and attendants upon conventicles, that it
was matter of difficulty to get a jury to find a verdict
against a state crimioal, particularly an attendant
upon conventicles. His Majesty’s Advocate, to evade
this reluctance, fell upon a device which almost to-
tally annihilated the powers and purposes of a jury.
It was, to introduce a doctrine, that, in no case what-
ever, the jury had a right to exercise their judge-
ment upon any point, except the evidence relating
to the different facts charged in the indictment: that,

" in every case, they were to decide merely upon the

fact; and that it was the province of the judges to

# Sir George Mackenzie. Anot’s Hist. of Edin. p. 14G.
+ Mackenzie’s Criminals, tit. Assizcrs.
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1695 determine the import of their verdict, in the scale of

™ guilt, from a capital crime down to pure innocence:
that, therefore, it was the business of the-jury not
to find guilly or not guilty, but proved or not proved;
and to apply such findings to the diffetent charges,
trifling or important, exhibited in the indictment.

The lawyers for the Crown devised another expe-
dient which degraded jurymen from the palladium

- of liberty, to a senseless instrument of tyranny; an
expedient which vested the power of convicting in
the judges, when the jury doubted not only of the
criminality of the fact, but even of the fact itself. For
this purpose they drew up their indictments very cir-
cumstantially, not only stating the crime, but also
the minute facts, trifling or important, from which
they inferred the prisoner’s guilt; and, upon these
indictments, the Court used to pronounce an inter-
locutor, finding either the crime in general, or the
facts and circumstances specially libelled, relevant to
infer the pains of law, When it was suspected that
a jury would scruple to find a crime in general prov-
ed, they were required to return a special verdict.
Accordingly, they were often weak enough to return
a verdict finding proved a long chain of circumstances
specified in the indictment, leaving it entirely in the
breast of the judges to determine whether these cir-
cumstances did establish the fact libelled,

Thus, in the trial of Robert Carmichael, school-
master, for the murder of one of his scholars, a son
of Douglas of Dornock, it was proved that the boy
was in perfect health at two in the afternoon, when
he went to school, and that before three he was car-
yied out of it dead. It was found by the jury that
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the prisoner did three times successively make the 1695
deceased be held up, and severely lashed him on the “™*
back and hips, ¢ and in rage and fury, did drag him
¢ from his desk, and did beat him with his hand upon
¢ the head and back, with heavy and sore strokes,
¢ and after he was out of his hands he immediately
‘died.” That, after the boy’s death, the side of his
head was swelled, and there were livid marks on it;
and the mark of many stripes on his legs and thighs.
Although these circumstances, as well as a rattling
noise in his breast upon the third beating, and a good
quantity of blood being found under his body after
death, (which had issued from the stripes on his
back,) afford complete conviction* that he died of the
beating; yet the lenity of the Court in this instance:
seemed to increase with the barbarity of the criminal,
for they only sentenced him—*o receive seven stripes,
and to be banished Scotland for life.t

It is obvious, that, from the moment these ini-
quitous doctrines were acquiesced in, the palladium
of liberty was gone. Facts might be charged, of
which the guilt, or degree of guilt, depended sole-
ly upon the intention which directed them. A fact
~ might be indisputable; yet the intention of the ac-
cused might be justifiable, or at least might not
amount to the degree of criminality charged in the.
indictment; yet by this doctrine the jury would be
mere cyphers, the Court alone would decide. Facts
of the most criminal nature, circumstances trifling
or indifferent, might be blended in one indictment;

* The body of the deceazed was not opened.
1 Records of Justiciary, January 15th, 16th, I9th, 1700.
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1695 and, in such case, a special verdict would leave the

™ prisoner at the mercy of the Court, which it is the
grand purpose of the trial by jury to prevent. Ihave
discovered an instance of the Court’s actually taking
advantage of a circumstance of this sort. In the trial
of Captain Douglas, and two other men, for com-
mitting a rape on Christian Davidson,* the jury found
¢ the violent ravishing Christian Davidson, or being
¢ art and part theregf, not proven.’ But found, that,
on the night libelled, Captain Douglas left, for three
quarters of an hour, a2 company with which he was
drinking; and that, on his return, he told the com-
pany, when challenged for his absence, ut virginem
deflorasset, and shewed his knee dirtied with mud,
'The Court fined him in 300 merks. There is an.
other case in which the jury made an absolute sur-
render of their privileges, In the trial of Marion
Lawson for child-murder, they found the prisoner
not guilty, in respect of no probation;t but, in respect
of the presumptions, remst the prisoner fo the consider-
ation of the Court. The Court sentenced her to be
whipped and banished. '

In this case of Cummmg, there were no circum-
stances to entitle the Court to pronounce upon the
prisoner the poena ordinaria, the ordinary penalty of
murder. The verdict of the jury set forth, that some
words fell out between the prisoner and the soldiers;
tut did not find who gave rise to the verbal injury.
But, supposing” the opprobrious expressions used by
the prisoner to have proceeded from mere wanton-

_* Records of Justiciary, 8th, 22d, 23d Feb. 1697.
1 Ibid. 1st Aug. 1662
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ness, I apprehend it did not entitle three men, with 1695
drawn swords or bayonets, to assault one. And it “
cannot be maintained, without the height of absurd-

ity, that this one, even after having used insolent
language, was to stand tamely and have his throat

cut for his impertinence. The jury found that the
prisoner, in defending himself, killed the deceased:

the Court condemned the prisoner; therefore, the
Court condemned @ man to be hanged for defending
himself. The same judges* who sat on this trial pro-
_naunced the dreadful doom on the youth, who aton-

ed with his blood, for entertaining, on religious
matters, opinions dissonant from those of the times.

. How juries came to recover their dignpity and im-
portance,. will be seen in the subsequent mal of Caz-
negie of Finhaven.

ettt ——

James Carnegze of Finhaven, for the M urder Qf Charles

Earl of Strathmore.t .
Counsel for the Prosecutors, Counsel for the Prisoner,
Dun. Forbes of Culloden, Esq. Robert Dundas of Arnis.
his Majesty’s Advocate, &c. - ton, Esq. &c. &c.

THE prisoner was prosecuted at the instance of 1728
Susanna Countess of Strathmore, relict of the de- ‘~~

* With the exception of James Falconer, Lord Phesdo, who
sat not on the trial of Aikenhead. See zr_tﬁa Blasphemy, Axken-
head.-

+ Records of Justtcxary, 10th July, 1st, 2d, sd August, 17928,

’
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1728 ceased, of the Honourable James Lyon, his brother,
™ and nearest lawful heir, and of his Majesty’s Advo-
cate, for the murder of the Earl of Strathmore. It
was charged against the prisoner in the indictment,*
that, having a causeless ill-will at the deceased Earl
of Strathmore, and conceiving deadly malice against
him, he, on the 9th day of May preceding, between
the hours of eight and nine at night, without the
least provocation then given by the Earl, did assaukt
him with a drawn sword, and feloniously murder
him, by giving him a thrust with the sword into the
belly, and through the intestines, till it came out at
his back, whereof he died on the Saturday after; or,
at least, that he was guilty art and part of murder,
or manslaughter, or one or other of them.
Long, learned, and ingenious pleadings, were
-made on the conclusion of the indictment; the coun-
sel for the pursuers maintaining, that it inferred the
pains of death; and those for the prisoner contend-
ing, that it inferred but an arbitrary punishment.
The Court appointed informations in writing to be
lodged on both sides.

" Substance of the Pursuer’s Information.

The information for the pursuer relates to the de-
fences stated, viva voce, for the prisoner, and its pur-
pose is to obviate them. Itis there contended, that,
by the Mosaic law, ¢ whoso sheddeth man’s blood,

_ ® This case is published at large in the State T'rials, vol. IX.
P- 26. Itoccupies 35 pages folio. It is also pubhshcd separate-
ly in 131 pages octavo.
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¢ by man shall his blood be shed:’ that the benefit of 1728
the cities of refuge was only granted where the kill- “™
»  ing was merely accidental, since it was declared, that
¢ he who smites with a throwing stone, or with a
¢ hand-weapon of wood wherewith a person may die,
¢ and he dies, the murderer is surely to be put to
¢ death:’ although the argumert is conglusive, that
wherever, by the law of Moses, capital punishments
are allowed, such punishments are lawful; it is not
equally clear, that‘in those cases where the powers
of the law are suspended by the jus asyli, afforded
in the cities of refuge, which was established by po-
j sitive precept, that, in similar cases, in countries
- where no such privilege is allowed, no such precept
established, the punishment should not be capital.
, " That, by the civil law, slaughter, in-an affray, was
™ punishable by death, from which neither passion nor
" provocation exempted, which is clear from it being
stated to the Emperor, whether a husband, who,
urged by the vehemence of his grief, should kill his
wife caught in adultery, be punishable as a murderer,
a case which could not have needed a reference, if
passion and provocatlon had mitigated the punish-
ment.

There next follows an elaborate and very lame ar-
gument, to prove, that, by the old statute law of
Scotland, little distinction was made between pre-
meditated murder, culpable homicide,* and manslaugh-

. * I embrace with great satisfaction this opportunity to mention,
that the Court of Justiciary has now solemnly repudiated this ab-
surd and iniquitous doctrine. In the libel at the instance of John
and William Stewarts, against Lieutenant George Storey, fos

Cc
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1728 fer. It is argued, that by the practlce of our criminal
™ Courts, still less distinction is made between these
degrees of guilt. Indéed, that, to make any distink-
tion at all, is directly repugnant to act 22d Charles
II. A.D. 1661, and to the uniform decisions of the
Court of Justiciary from that period to the present.
And a variety of criminal cases in support of this
doctrine are adduced, which confirm it in 2 wide la-
titude of absurdity and cruelty. From all these, the
. following conclusion is drawn: ¢ That neither the
¢ drunkenness of the pannel, (i. e. prisoner) nor pro-
¢ vocation given him, nor the suddenty upon which
¢ the fact was committed, can afford a defence to the
¢ pannel to exculpate the slaughter, or lessen the or-

¢ dinary punishment.’

That the only defence urged for the prisoner which
was at all plausible, was, that intending to kill one
man, he had killed another; instead of Lyon of
Bridgeton, against whom the blow was directed,
he had killed the Earl of Strathmore. On this branch
of the argument, the information justly concluded, -
on the authority of the civil law, and of common
sense, that, if the intention be murder, it makes not
the least difference that another person than he at
whom it was directed shall receive the mortal blow.

4

the murder of William_ Stewart, surgeon in Paisley, the jury,
conjbrm to the recommendation of the Court, returned the follow-
ing verdict: ¢ All in one voice find the pannel, George Storey,
¢ not guilty of the murder libelled; but, at the same time, find him
¢ guilty of culpable homicide/—The Court sentenced the prisoner,
Storey, to pay 1000 merks of assythement, i. e. solatium, dama-
ges, to the private prooe;uton and to undergo eight months im-
prisonment.—Records of Justiciary, January 24th, 25th, 26k,
1785.
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It is next contended, that, by the law of England, 1728
killing of a suddenty, in many cases, is deemed mur- "™~
der; that, in such cases, malice prepense is often
presumed; and that the facts, as stated by the pri-
soner, would be sufficient warrant for a verdict of
murder by the law and practice of England. .

Substance of the Information for the Prisoner.

It sets oyt with the declaration made by the pri.
soner at the bar, when asked by the Lords if guilty
or no# in these words: ¢ My Lords,—I find myself
¢ accused by this indictment of maliciously murder-
“ing the Earl of Strathmore; but, as ta any. ill-will,
¢ malice, or design to hurt the Earl, God is my wit+
¢ ness I had none: on the contrary, I had all the due
¢ regard, respect, and kindness, for his Lordship, that
¢ I ever had for any man, I had the misfortune that
¢ day to be mortally drunk for which I beg God’s
¢ pardon; so that, as 1 must answer at God’s great
¢ tribunal, I do not remembet what happened after
‘I got the affront your Lordships will hear of from
‘ my lawyers. Qne thing I am sure of, if it shall
¢ appear that I was the unlucky person who wound-

¢ ed the Farl, I profest before God, 1 would much

¢ rather that a sword had been sheathed in my own
¢« bowels. And,,furthet, I declare, that | do notso

¢ much as remember that I saw the Earl after I came
¢out of the kennel, and even not so much as the
¢ drawing of my sword; and, therefore, I cannot ac-
¢ knowledge the libel as it is libelled.”

The facts are then stated which gave tise to thls.
trial, viz. that, on Thursday the 9th of May, the
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1728 Earl of Strathmore, the prisoner, and others, dined
™ at the house of a gentleman, whose daughter’s fune-
ral they had been invited to witness, and drank
pretty freely: that, after the funeral, they went to
a tavern in Forfar, where they again drank plenti-
fully, and the prisoner was much overtaken with li-
quor, and Mr. Lyon of Bridgeton treated the pri.
soner with insulting and impertinent language? that
the Earl of Strathmore went to visit the Lady Auch-
terhouse, a sister of the prisoner’s, who accompanied
his Lordship. -Bridgeton followed them, renewed
his impertinent language, prescribed to the prisoner
how he should dispose of his daughters in marriage,
and settle his estate, having no sons; upbraided him
with being in debt; insulted the Lady in whose house
" they were, griping her arm rudely, so that Lord
Strathmore thought proper to break off the visit.
‘The prisoner and Bridgeton followed the Earl, and,
when they came to the street, some words passed;
and Bridgeton, speaking of the prisoner, said, ¢ God
¢ damn him,’ then took him by the breast, and push-
ed him over head and ears into a dirty kennel two
feet deep, where, in his drunken condition, he might
have been suffocated, had not a servant of the Earl’s
helped him out, which servant expressed, at the
same time, his indignation at Bridgeton in these
words, ¢ Sir, though you be a gentleman, you are un-
¢ civil:> that Bridgeton walked off, turned about to
the prisoner, and folding his arms across his breast,
laughed him to scorn. The prisoner then, being re-
covered out of the kennel, drew his sword, and with
a staggering pace advanced to Bridgeton, and made
2 push at him, when the Earl hastily turning about,
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and pushing Bridgeton aside, received: the fatal 1728
wound. - A

From this state of facts, ‘the counsel for the pn-
soner proposed this defence, 1mo, That kxllmg is
not murder, unless forethought malice against the
person killed be either proved or presumed: that
neither of these was the present case, for na antece,
dent malice was charged against the prisoner in the
indictment, so could not be proved, and the circum-
stances of the fact excluded malice from being pre-
sumed; for it was charged that the push was aimed
at Bridgeton, not at the deceaged; consequently no-
malice could be presumed to be entertained by the
prisoner, towards a person against whom the blow
was.not directed. 2do, That the prisoner could not
be more guilty in killing the Earl of Strathmore, by
the thrust directed at Bridgeton, than in kxlhng ‘
Bndgeton himself; yet such was the provocation
given by him to the prisoner, that had Bridgeton
been killled, ¢ it would have been constructed only
¢ as casual or culpable homicide.’

It was then contended for the prisoner, that kill-
ing in such circumstances was not capital by the di-
vine law. The divine law was branched into two
parts, the law of nature, and the law of Moses. By
the law of nature, it was argued, every action must
be construed according to the intention of the actor;
and that the deed of a man, if not proceeding from
his will, was not different in point of merit or de-
merit, from the act of an irrational creature, or from
an effect produced by inanimate matter: that the
prisoner obviously had no intention to kill the Earl
of Strathmore, consequently he could have no crim-
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inality in having occasioned his death. According
to the Mosaic law, it was contended, in a very pro-
lix argument, that it was immaterial whether the
mode of exempting from punishment be in form of
absolving from trial, or of flying into a city of re-
fuge, or other sanctuary, and that, by the law of
Moses, the beneﬁt of a city of refuge was hardly ne-
cessary in such a case as the prisoner’s. By this law,
the cities of refuge were appointed as an asylum to
such as had killed a man without malice prepense,
o, in the language of scripture, without hating him
in time past, 7. e. a hatred of three days standing.
But that the act of killing dne, when the purpose was
to kill ‘another, was a case not stated in holy writ.

Upon the civil or common law, various positions

"were maintained; 1m0, That culpable homicide was

not capitally punished; 2do, That homicide commit-
ted upon such high provocation as was here given
by Bridgeton to the prisoner, would, by that cele-
brated system; ‘have been deemed only culpable ho-
micide; 3#o, That the prisoner’s intention to kill
not being pointed at the Earl of Strathmore, but the
assault, of wha‘tev’er nature, bemg directed against
another, the' death of the Earl accasioned by such
assault ¢ould amount only to casual, or at most cul-
pable homicide.

The counsel for the prisoner then successfully
maintains, that, by the cld statute law of Scotland,
and particularly by James I. Parliament 3d, act 51,
distinction is made between premed:tated murder
and kxllmg of a suddenty upon provocation, in the
latter yof “which cases, the benefit of the sanctuary,
which the church had obviously founded upon the
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asylum of the cities of refuge, was allowed to the 1728
o

manslayer. . And if, with: the abolition of Popery,
the privilege of the sanctuary was also abrogated, that
to alter thereby, and to aggravate the civil punish-
ment of crimes, must either have proceeded from
an omission of the legislature, or the over great zeal
" of the times.

An ingenious but more doubtful argument follows"

to show, that, by the act Charles II. Parliament 1.
c. 22; © for removing of all question and doubt that
¢ may hereafter arise in criminal pursuits for slaugh-
¢ ter,’ the casual homicide which was thereby declar-
ed to be exempted from capital'punishment, did truly
imply . slaughter not merely accidental, but that which
was in some degree culpable. It must indeed be con-
fessed, that, considering the infinite importance of
this statute to our lives and safeties, it is expressed
in a scandalous degree of inaccuracy, obscurity, or
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absurdity; and that, with the rest of our penal laws, .

it requires a revisal and explanation.

The information next endeaveurs to obviate the
cases in point adduced by the pursuer, to prove that
no distinction was made by the Court between mur-
der and manslaughter: and states on. the other hand
certain decisions to show, that a capital punishment
was not applied in some cases which were ¢ neither
¢ merely.casual nor in self-defence.

Finally, it maintained on behalf of the prisoner,
¢ that manslaughter is in efféct not punishable at all
¢in England,” and that culpable homicide only in-
ferred an arbitrary punishment.

The Lords pronounced the following judgement:—
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1728 ¢ Find, That the pannel having, by premeditation and

" ¢ forethought felony, with a sword or other mortal
¢ weapon, wounded the deceased Charles Earl of
¢ Strathmore, of which wound, he the said Earl soon
¢ thereafter died; or, that he the pannel was art and
¢ part thereof, relevant to infer the pains of law; but
¢ allow the pannel to prove all facts and circumstances
¢ he can, for taking off the aggravating circamstances
¢ of forethought and premeditation: also find, that
¢ the pannel, time and place foresaid, having, with a
¢ sword or other weapon, wounded the said Earl, of
¢ awhich wound his Lordship soon died, nr that the
¢ pannel was art and part theregf, separatim relevant
¢ to infer the pains of law; and repel the defences. pro-
¢ posed for the pannel; and remit him and the indict-
¢ ment, as found relevant, to the knowledge of an as-
¢ gize.! . . : o

THE PROOF.

John Ferrier* deposed, that, at the time and place
libelled, he heard Bridgeton ask the prisoner if he
would give his daughter to Lord Rosehill? to which
he answered, No. Bridgeton then asked him if
he would drink a bottle of wine, and drink ¢the

* The first witness who was examined in this cavse, was Ro.
bert Hepburn, smith in Forfar. So little regard did the Court
pay to the rules of law in receiving of evidence, so much did they
seem bent against the prisoner, that they admitted this man a

. 'witness, although it was objected to him, and the objection clearly
proved in Court, that, since his citation to be a witness, he said
¢ That he thanked God he now had an opportunity to hang him (the
¢ prisoner) and would do it if ke could.
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King’s health? and upon the prisoner’s refusing,
Bridgeton took hold of him by the breast, and vio-
lently pushed him into the kennel, saying, ¢ Go and
¢ be damned, and your King George whom you love
¢ s0 well.’ - The kennel was deep and dirty, the pri-
soner was immersed into it, but not entirely covereds
his face, however, when he came out of it, was al-
most as black as his coat. He was helped out of the
gutter by a servant of Lord Strathmore’s. When-
ever he got upon the street, he drew his sword and
run towards Bridgeton, who, upon seeing this, laid
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hold of Lord Strathmore’s sword and endeavoured -

to pull it out, Lord Strathmore then turning about,
pushed off Bridgeton, at whom in the mean time the
prisoner made a thrust with his sword; Lord Strath-

more at that instant was pushing Bridgeton aside and -

advancing to the prisoner, and the prisoner stagger-
ing forward, followed the thrust upon Lord Strath-
more; then the company became so intermixed, that
the deponent did not see where the thrust landed.
Soon after he saw Mr. Thomas Lyon, his Lordship’s

brother, with his sword beat the prisoner’s sword -

out of his hand, who run off staggering towards the
- Lady Auchterhouse’s lodging, and had almost fallen
before he got in at the gate, and about the same time
the deponent saw the Earl fall down upon the street,
and afterwards carried off.

William Douglass saw the prisoner falling back-

wards into a kennel, while nobody was near him but .

Bridgeton.  'When he got out of it, he drew his

sword and approached to the groupe; of which'Lord

Strathmore and Bridgeton were part. At this time

Bridgeton was standing between the Earl and the
Dd



210 MURDER.

1728 prisoner, © but all of a sudden and a clap, the Earl

¢ came to be interposed between Bridgeton and the
¢ pannel;’ and at this time the prisoner was within
sword’s length of the place where Bridgeton had been
standing. The deponent saw the prisoner make a
thrust with his sword, and the Earl was then stand-
ing next the prisoner with his face towards him.
His Lordship received a wound in his belly, and when
he was carried into a house and dressed, the depon-
ent heard him say, that, after the sword entered his
belly, the prisoner gave it a second thrust.

James Barrie, servant to the prisoner, saw his
master and Bridgeton conversing together, but did
not well hear what his master said. Bridgeton look-
«<d and spoke angrily, and with both his hands push-

- ed his master into the gutter, who fell upon his back,
and was covered near over the belly. The deponent
instantly quitted his horses and ran to his master’s
relief; but aservant of Lord Strathmore’s helped him
out before he came up. The prisoner then drew his
sword, and with his face all bespattered with dirt,
and the mire running out at the top of his boots,
went pretty fast forward, staggering and saying,
¢ this cannot be suffered” On coming up to the
company, he made a push -at Bridgeton, who ere
this had attempted to draw Lord Strathmore’s sword;
and, ¢ when his master made the push, he seemed as
¢if he had been falling, and saw him close upon
¢ Lord Strathmore.” But his Lordship had put

. Bridgeton aside, and advanced half a step towards
the prisoner, and, after this, they were so inter-
mingled in a crowd that the deponent did not see
what passed; only he saw his master’s sword struck
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out of his hand by another sword, who thereupon 1728
withdrew to his sister’s lodging. Deposed, that his “*™~
master was very drunk: that, about amonth before,
he heard the Earl invite the prisoner to his house,
and the invitation was accepted; and, about eight.
days before this unlucky accident, the prisoner bid
the deponent desire the tailor to get his clothes ready,
for he intended to wait upon his Lordship at Glam-
miss, as soon as he had got his chaise home.
Margaret Carnegie, a witness cited for the prison-
er, whose sister she was, deposed, that, on the af.
ternoon of the day libelled, Lord Strathmore, Bridge-
ton, and the prisoner, paid her 3 visit. She observ-
ed no sort of difference between his Lordship and
the prisoner; on the contrary, the latter, and the rest
of the company, drank Lady Strathmore’s health
twice, and the prisoner tossed up his glass. Deposed,
that Bridgeton was very rude to the prisoner, seized
the deponent by the wrist, ¢ squeezed it hard, and
¢ sald it would be no difficulty to break it.” At the
same time he took the prisoner by the arm, struck
his hand down to the table, and said, ¢ Will ye not
¢ agree to give one of your daughters to Rosehill*?”
and shook his hand over him. '
Three witnesses sware, that, about two years ago,
there had been some misunderstanding between the
deceased Earl and the prisoner; but that they never -
heard him express a2 grudge or resentment against
his Lordship. And a variety of witnesses deposed,
that, on several recent occasions, they had heard the
prisoner express great respect for the Earl; had scen

# Lord Rosehill, eldest son to the Earl of Northesk.
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1728 nothing but mutual civilities passing between them;
“~ and that the prisoner was a good tempered man, no-
wise quarrelsome.

David Cauty, baillie of Forfar, deposed, that, on
the night libelled, when he visited Finhaven in pri-
son, he found him ¢ crying to a great extremity, as
¢ if he had been distracted, saying, it was the great-
¢ est misfortune that could happen him, and that he
¢ deserved to be hanged for wouading such a worthy
¢ Earl’ Deposed, that the prisoner was drunk; but
regretted his misfortune as if he had been sober; and
that, he said, his design was against Bridgeton.

Two physicians and two surgeons swore, that Lord
Strathmore died of the wound about forty-nine hours
after receiving it. Two of them deposed, that his
Lordship told them he did not believe the prisoner

" intended the wound for him; yet there was one cir-.
cumstance he could not account for, viz. that, after
the sword ¢ had entered his body, Finhaven pressed
¢ it forward till their bodies were close together.’

The Prisoner’s Counsel change their ground.

The defence hitherto proposed for the prisoner
was, that the circumstances of the case considered,
he was not guilty of murder, but of manslaughter.
The Court over-ruled the defence; for they found,
that the prisoner having, time and place jforesaid,
wounded the said Earl, of which wound his Lordship
died, separatim relevant to infer the pains of law, and
repelled the defences proposed. Now the killing was
indisputable; therefore, if some other mode of de-
fence was not adopted, the prisoner was gone.
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Happily for the prisoner, and happily for the coun-
try, his counsel possessed spirit and abilities equal to
the important task. Sprung of a family that seems
to give to its descendants an hereditary title to great
talents, he had the twofold merit of saving his client,
and wrenching the rights of jurymen from the grasp
of tyranny.

‘He repeated and enforced to the jury the argu-
ments stated to the Court, to show that the exces-
sive provocation the prisoner had received, the sud-
denty of the fact, and the certainty of his having en-
tertained no design to harm the Earl of Strathmore,
rendered him excusable in having been the cause of
his Lordship’s death. He told them with a maaly
confidence, which conscious right inspired, that they
must pot be startled at the interlocutor of the Court.
He unfolded the purpose and powers of a jury, which
was simply, that no person should be subjected to
a criminal sentence unless convicted by his peers;
and that a jury which convicted without being satisfied
of the prisoner’s guilt, were themselves guilty of
treachery and murder. . He explained how the King’s
counsel, in the reigns of the Royal Brothers, by a
mixture of imperious dictate, and sophistical argu.
ment, wrenched from weak jurymen, trembling un-
der the rod of power, the privileges vested in them
by the constitution: and the acrimony of his remark
on those tools of despotism who undermined the pri-
vileges of assize, was in part directed at those timid
jurymen who had afforded the repeated precedents
which were now grounded upon, as forming a change
in the law itself. He told them, that, by the stile of
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verdicts which had lately crept in, ‘a jury by finding
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1728 proved, instead of guilly, or not guilty, might sur-

"~ render into the hands of the Court, perhaps also of

the executioner, the life of a fellow-citizen, who

they were convinced had killed the deceased in self-

defence: and, in the most pathetic language, he de-

plored the fate of Cumming, who suffered by the

hands of the executioner for a deed which the jury

Jound had been done in self-defence. He maintained,

that the judges, by finding the killing at the time li-

belled relevant, had manifested their opinion upon

the point at issue, had testified their resolution, to

condemn the prisoner, unless the jury should pro.

nounce a verdict putting it out of their power: that

the only object for their deliberation was, whether,

in their own mind, the prisoner had committed mur-

»  der, or whether his guilt was diminished or annihi-

lated by the circumstances of the case. He insisted,

that this was the critical moment which was either

to rivet the prerogative of the Court over the privi-

leges of a jury, or to emancipate them from the

subordination and insignificance into which they had

been degraded by a government, which finally was

- overturned on account of its reiterated attempts to

overthrow every species of liberty civil and religious:

and that the liberties of their country, the blood of

the innocent, and their future peace of mind, de-

pended upon the degree of justice and resolution

which they should display in the verdict they were
about to pronounce.*

* The late. Lord Arniston, counsel for the piisoner, seldom
prepared notes for. his pleadings. Those which he made out in
this cause are preserved; they are extremely short, consisting of




MURDER. 215

The jury, by plurality of voices,} found the prisoner 1728
NOT GUILTY. it

James Stewart in Aucharn, for the Murder of Colin
Campbell of Glenure.

Tue prisoner was natural brother to Mr. Stewart 1752
of Ardsheil, whose estate was forfeited on account \~~
of his being engaged-in the late rebellion. He was
brought to trial before the Circuit Court of Justici-
ary at Inverary, upon the 21st of September, 1752,
for the murder of Colin Campbell of Glenure, factor
appointed by the Barons of Exchequer upon the for.
feited estate of Ardsheil. The murder was perpe.
trated upon Thursday the 14th of May preceding,

but a few sentences, containing the heads of his argument. The
substance, however, of his speech to the jury in defence of the
ptisoner, is in some measure extant In the memory of his son, the
Lord President, who has honoured me with the most useful and .
obliging communications in the course of this work.

1 The jury divided twelve to three. The following persons
found not guilty: Sir Robert Dickson of Inveresk, chancellor of
the jury, George Loch of Drylaw, Walter Riddel of Granton,
George Warrander of Bruntsfield, Thomas Brown of Bonning-
ton, James Balfour of Pilrig, Robert Dundas, David Inglis,
David Baird, Alexander Blackwood, and John Steven, merch-
ants, and James Ker, goldsmith, Edinburgh. The three who
dissented, and protested against the verdict, were, John Watson
of Muirhouse, George Haliburton of Fordel, clerk to the jury, |
and John Ceuts, merchant, Edinburgh.
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1752 Mr. Stewart was apprehended upon Saturday the

¥~ 16th, committed prisoner to Fort-William, and kept

there till the day of his trial in such rigorous confine-

ment, that his friends, his wife and children, his agents,

and counsel, were for the most part denied access to

him. In the precognition that was taken concerning

Glenure’s murder, the prisoner’s wife and children,

contrary to the dictates of humanity, and rules of law,

were repeatedly examined, upon oath, ow every cir-

cumstance relative to them urder alledged to have

been perpetrated by their husband and father, and

their depositions were adduced inevidence against him

~ when he stood trial for his life. Archibald Duke of

Argyle, Lord Justice General, with the Lords Elchies

and Kilkerran, sat as judges: and in this case alone

did a Lord Justice General, and a Lord Advocate,
ever make their appearance at a circuit.

The indictment, which is very long, was raised at
the instance of Mr. Grant of Prestongrange, his Ma-
jesty’s Advocate, and of the widow and children of
the deceased. Both the prisoner and Allan Breck
Stewart were charged in it as guilty of the murder;
Allan Breck as the actual murderer, and the prisoner
as being art and part, or an accomplice. The former
not appearing, sentence of outlawry was pronounced
against him; the trial went on against the latter.—
The indictment endeavoured, by a very long chain of
circamstances, to fix down the guilt upon the pri-
soner. It set forth his having conceived a resent-
ment against the deceased on account of his having,
in quality of factor upon the forfeited estate of Ard-
sheil, turned the prisoner and other tenants out
of their possessions: that the prisoner, in repeated
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expressions, threatened vengeance against the de- 1752
ceased:- that he conspired to murder him; and in- ™
stigated Allan. Breck Stewart, a man of desperate
fortune, to this bloody enterprise: that Allan Breck
did accordingly waylay the deceased, and murder
_him in the wood of Lettermore, in the afternoon of
Thursday the 14th of May last, by shooting him
through the body, so that he died upon the spott
that Allan Breck immediately absconded; and that
the prisoner applied to his friends, and procured a
little money, which he sent to Allan Breck at a
place appointed, to enable him to make his escape.
“The trial began. by long pleadings upon the rele-
vancy of the indictment, i. e. whether, upon such in-
dictment, the prisoner could be brought to trial for
Jife. These pleadings, on the part of the prisoner,
were extremely ill-judged; for the only objection
which they urged to the procedure of the trial,
which in the least consisted with law or common
sense, was, that Allan Breck Stewart, the alledged
‘actual murderer, ought be tried and convicted ere
the prisoner could be-tri¢d as his accomplice. And
the pleadings were attended with this bad conse-
quence, that they afforded an opportunity to the
counsel for the prosecutor to pre-judge the jury, by
dressing up a tale of guilt; by making an artificial
arrangement of circumstances tending to criminate
the prisoner, which, without such artful display,
could not have impressed a conviction of his guilt
upon simple and impartial men; so that in a country
where the minds of men were exasperated against
each other by political resentments, family feuds,
and a long train of mutual injuries, the jury might

Fe
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1752 naturally confound the declamations of a lawyer
" with the testimonies of a witness.* -

The harangues of the prosecutor’s counsel were
indeed remarkably violent and inflammatory. A
chieftain, who has since relinquished the emoluments
of the bar for the laurels of the field; who was re-
claimed-from the paths of rebellion (the error of
his juvenile days) to the service of his country, was
deterred by no motives of delicacy from appearing
in this cause, and expiating his former offences a-
gainst government by the zeal of his new-born af-
fection. After expatiating on the danger to indivi.
duals, if the crime of assassination was to go un-
punished, he proceeded thus: ¢ But what, I hope;
® my Lord, we all hold of greater importance than
® the safety of individuals; the interest, the honour,
¢ of this country is very nearly concerned, not to
¢ suffer the most daring and bare-faced insult to be
¢ offered to his Majesty’s authority and government;
¢ and offered at a time when we, in common with his
* Majesty’s other subjects, are reaping the fruits of
* his most benign reign. I say, my Lord, our inter-
¢ est, our honour, is concerned, not to suffer this,
* without endeavouring to wipe off the stain from

* The following persons sat upon the jury: Colin Campbell
of Carwhin, Dougal Macdougal of Gallanah, Alexander Dun.
canson of Kiles, Duncan Campbell of South.hall, Hector Mac-
neil of Ardmeanish, Jumes Campbell late baillie of Inverary,
James Campbell of Rasheilly, James Campbell of Rudale, Colin
Gillespie of Balimore, Colin Campbell of Skipnish, chancellor of
the jury, Duncan Campbell of Glendaroul, Colin Campbell of-
Ederline, Niel Campbell of Duntroon, Archibald Campbell of
Dale, and Neil Campbell of Dunstaffuish.
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¢ the country, to shew the King, and to shew the 1752
¢ world, that this is the bloody deed of one or two ““~
¢ wicked and desperate men; a deed which the
¢ country abhors, and which it will not suffer to. go
¢ unpunished.’

A counsel who followed upon the same side, spoke
out yet more explicitly the motives to thisprosecution,
He treats of the prisoner’s character in these words:
¢ 1 will not say that his character in private life con-
¢ curs against him; I bhave no authority from my
¢ employers to assert it; nor will I assert what is not
¢ supported by evidence: but I must say, that Jis
§ family and connections, his character and conduct in
¢ public life, are so many circumstances forming a pre.
¢ sumption almost equal to a proef, in support of the
¢ charge brought against him: these are the most pow:-
¢ erful adversaries he has to struggle with, and from
¢ them that general opinion of his guilt has taken its
¢ rise) :

The argument on the relevancy being finished,
the Court pronounced the only interlocutor which
I apprehend they could do according to law: ¢ Repel
¢ the objections to the libel, and find the libel re-
¢ levant to infer the pains of law: that, time and
¢ place libelled, the deceased Colin Campbell of Glen-
¢ ure was murdered, and that the pannel, James
¢ Stewart, was guilty actor, or art and part thereof;
¢ but allow the pannel to prove all facts and circum-
¢ stances that may tend to exculpate him; and remit
¢ the pannel, with the libel, as found relevant, to
s the knowledge of an assize.’
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THE PROOF.

Mungo Campbell, writer in Edinburgh, deposed,
that he sct out from Edinburgh on the 7th of May
last, in company with the deceased Mr. Campbell
of Glenure, to assist him in ejecting some of the
tenants upon the fortified estates of Ardshiel and
Lochiel, over which the deceased was factor; which

' tenants, it was apprehended, would not remove till

legally ejected: that they went to Fort-William; and,
in their return, they arrivéd on Thursday the 14th
of May at the ferry of Ballachelish, purposing next
day to eject some of the tenants of Ardsheil. The
deceased, after waiting about an hour, and commun-
ing with some of the tenants, crossed the ferry be-
tween four and five in the afternoon. Glenure and
the deponent entered the wood of Lettermore, and
coming to a part where the wood was pretty thick
upon both sides, so that the murderer could have
easily concealed himself in the bushes, and where
the road was so rough and narrow that they could
not ride conveniently two horses a-breast, the de-
ponent went foremost, and might have been abocut
twice the length of the court-rooin before the deceas-
ed, when he heard a shot behind him, and heard
Glenure repeatedly cry out, ¢ Oh! I am dead.” The
deponent immediately returned to Glenure, alight-
ed from his horse, and also took the deceased off
his horse; then run up the hill from the road to see
who had shot him. He saw, at some distance, a
¢ man with a short dark coloured coat, and a gun
¢ in his hand, going away from him;’ and there was
so great 2 distance between them, that the deponent
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thinks he tould not have known him although he
had seen his fgce. As the deponent came nearer, he
mended his pace, and disappeared by high ground
being interjected between them. After Glenure was
taken from his horse, he leaned a while upon the
deponent’s shoulder, endeavoured to open his breast
to see where the bullets with which he was shot
came out of his body, and was not able; but there
were two holes in his waistcoat, over the belly,
where the bullets had come out. After continuing
upwards of half an hour in agonies, Glenure expir-
ed. Deposed, That there are places in the wood so
situated, that a person standing there might see
most part of the road from the ferry to the wood,
and even part of the road from the ferry to Fort-
William, some of which places are not a musket
shot from the place where Glenure was murdered.
John Mackenzie, servant to Glenure, deposed,
that, on the 14th of May last, when he was riding
about a gun-shot behind his master in the wood of
Lettermore, he heard a shot, which he took to be
the report of a musket. It neither alarmed him, nor
did he know whence it came; but, when he came
up, he saw the preceding witness wringing his hands,
and his master lying on the ground with a great deal
of blood about him, just breathing, and not able to
speak. The deponent was desired by the preceding
witness to go in quest of Mr. Campbell of Ballieveo-
lan and his sons, inform them of what had happened,
and entreat them to come immediately to the spot
where the deceased lay. He was directed by a neigh-
bouring tenant to go to the house of James Stéwart,
the prisoner, in expectation that he would learn from
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1752 him where Ballieveolan was, The priscoer seeing
the deponent weeping, inquired what the matter
was? the deponent told him his master was killed;
upon which the prisoner asked him by whom, and

. how it was done? to which he answered, he did not
know by whom, and believed it to be by a shot from
a gun or pistol, The prisoner wrung his hands, ex-
pressed great concern at what had happened, as it
might bring innocent people to trouble, which he

- prayed might not be the case. Deposed, That, when
his master and he were about three miles on their
way coming from Fort-William, the day of the mur-
der, they met John Beg Maccoll, a servant of the
prisoner’s, going there,and that Maccoll had perform-
ed his journey, and returned to the ferry of Balla-
chelish about the same time with the deponent, his
master and he having stopped about an hour and 2
half, or two hours, on the road: that Maccoll was
impatient to be ferryed over, and did cross the ferry
about half an hour before Glenure.

Donald Kennedy, sheriff-officer, deposed, that
when Glenure and his company were at the ferry of
Ballachelish, the deponent saw John Maccoll, the
prisoner’s servant, who seemed to be in a hurry to
cross the ferry; Glenure said to him, ¢ Sir, you tra-
¢ vel better than I do’ To which he answered, ¢ ]
¢ am in 3 haste;’ and so went over the ferry about an
hour before Glenure crossed it. The deponent, who
was in company with Glenure, for the purpose of
executing the warrant of ejectment, crossed the ferry
along with him, and went on before, When he had
got about half a mile into the wood of Lettermore,
be heard a shot, which he did not regard, till hear-
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ing Mungi Campbell make a great noise, like one 1752
weeping, he rgturned, and Mungo said to him, ¢ the
¢ villain has killed my dear uncle; adding, that ke
¢ had only seen one man; and that he, the deponent,
¢ asked no questions, being in confusion, and dread-
¢ ing the same fate himself.” Deposed, that, some
time after, when the people were gathered about the
corpse, John Maccoll was among them.

John Roy Livingstone deposed, That, on Thurs-
day the 14th of May last, he saw Allan Breck Stew-
art in Ballachelish in the forenoon, dressed in a dun
coloured great coat. In the evening, he saw John
Maccoll, the prisoner’s servant, travelling at a good
rate from the ferry of Ballachelish to his master’s
house. The deponent joined him, asked where he
had been? and got for answer, at Maryburgh (the
village of Fort-William) for Charles Stewart, notary
public. Maccoll farther told him, that Glenure was
to be that night at Kintalline. About two heurs af-
ter, the deponent, who was then in the wood of
Lettermore, heard a shot, and on going up found
that Glenure was murdered. )

Duncan Campbell, change-keeper* at Annat, de-
posed, That one day in April last, when Allan Breck
Stewart was in his house, Allan said, that ke hated
all the name of Campbell; and bid the deponent, if he
had any respect for his friends, tell them, that, if
they offered to turn out the possessors of Ardsheil’s
estate, he would make black cocks of them; which
the deponent understood to mean, that he would
shoot them. Allan Breck said, that he had a'nother

* Keeper of an ale-house,
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1752 quarrel with’Glenure besides his turmng the peoplef
Y of Ardsheil out of their possessions, viz. -his writing
to Colonel Crawfurd, informing that- Allan: Breck
was come from France,} but that he was too ‘cunning
for Glenure; for that, when it Edinburgh,: ke had:
made up his peace with ‘General Churchill, and got
a pass. Deposed, that Allan Breck ' said: twenty
times he would be upsides with Glenure, and want-
ed nothing more than to meet him' at'a convenient
place: that Allan Breck was not drunk, far he could
walk and talk as well as any man; but it could eas:ly-
be observed he had been drinking. '

Robert Stewart deposed, That, some time in April
last, he was in company with Allan Breck ‘and the
preceding witness. - . Allan complained much of Glen-
ure’s and Mr. Campbell of Ballieveatan’s tonduct to=
wards him, and particularly of Glenare’s sending no-
tice to Fort-William of his being in the country, so
that he might be apprehended: but he would be up-
sides with him; and take an opportunity to dispatch
either him or Ballieveolan before leaving the coun- |
try. Allan Breck was much in drink when he ut-
tered these expressions.

Malcolm Bane Maccoll, change-keeper at Portna- |
crosh, deposed, That, in April last, Allan Breck |
Stewart, and John Stewart in Auchnacoan, sat upall
night in his house drinking. Next morning, John |
Maccoll, servant to the deponent, came into the ,,i

. room in a shabby condition. Allan Breck asked who
he was? John Stewart answered, an honest poor man l
|
|
|

+ Allan Preck Stewart had deserted from one of the British
regiments of foot after the battle of Preston, joined the icbels:
and afterwards enlisted in the French service.



MURDER.

225

with 3 numerous family of clnldren, and it would 1752

be great charity in any body to assist him: upon this ™
Allan Breck desired John Stewart to give him a stone
of meal and he would pay for it. 'He then gave
Maccoll a dram, and said, ¢ If he world jeich him the
¢ red foz’s skin, he would give him what was much bet-
¢ ter; to which the said John Maccoll answered, that
¢ he was no sportsman, and that he was much beiter
¢ skilled in ploughing or delving.’ The deponent
took little notice of these expressions at the .time;
but, after hearing of Glepure’s murder, he believed
that Allan Breck meant Glenure, as he was common-
ly called Colin Roy, i. e. Red Colin.

John Stewart of Fasnacloich deposed, That he told
Allan Breck that Glenure was come from Edinburgh
to remove the tenants; to which Allan Breck an-
swered, if he had a warrant there was no more to
be said; but, if he had not a warrant, he would not
be allowed to remove them.

John Stewart, son to the preceding witness, de-
posed, That, Allan Breck, after a visit of three days
at his father’s house, left it on the morning of Mon-
day the 11th of May. He was then dressed in a
long blue coat, red waistcoat, and black breeches,
and had a feather in his hat; but, when the depon.
ent met him next day at Ballachelish, he was dress-
ed in a black short coat, with round white but-
tons, with a dark great coat over it; and he had on
trousers and a blue bonnet. The deponent observed
to Allan, that he had changed his dress, who an-
swered, he did it because the day was warm.—

John Stewart younger of Ballachelish swore, That -

he saw Allag Breck at the deponent’s father’s house
Ff
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1752 on Tuesday the 12th of May last, and heard him ask
"~ questions about Glenure’s travelling to Lochaber.
Catherine Maccoll, servant to the prisoner, depos-
ed, That, on the afternoon of Monday the 11th of
May, Allan Breck Stewart came to the prisoner’s
house dressed in a long blue coat, red waistcoat, and
. black breeches; but the prisoner was from home,
having gone to Keels to meet Mr. Campbell of Airds,
and it was late at night before he returned: the fa-
mily waited supper on him; and-he supped in com- -
pany with the said Allan Breck, a daughter and a
pephew of the laird of Fasnacloich, and the prison-
er’s own family. Allan Breck did not lie all night
in the house, but in a barn®*; and next morning
left her master’s house. Allan Breck, when he left
the house, had on a dun coloured great coat. On’
the evening of Friday the 15th of May, she saw
Mrs. Stewart, the prisoner’s - wife, put into a sack a
long blue coat and a red waistcoat, which she took:
to be Allan Breck’s clothes, and was desired by her
~ to hide them without the house,” which was done
accordingly. On Saturday evening her mistress
desired her to go for what she had hid, and leave it
at the back of the brewhouse; she did this also, and
has not seen the clothes since.
Archibald Cameron deposed, That, on Monday

{

* This was nothmg unconimon among the yeomanry i the
Hnghlands of Scotland. In that- hospitdble country, such troops
of visitors are entertained as would derange the ‘economy of a
more polished people. When they go to rest, they are never in-
<ammoded for want of lodging; as sheets and blankets spread on
heath, in a barn, form supplementary beds for such of the guests
as the house cannot contain.
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the 11th of May, he came’ to the house of the pri- 1752
soner, who was not then at home, but arrived be- “*
fore night-fall. Allan Breck came there a little after
the deponent. The prisoner and his family, Allan
Breck, and the deponent, sat in one room, and sup-
ped together: and he did not observe Allan Breck
and the prisoner speak in private that night. The
deponent, and Allan Stewart, a son of the prisoner’s,
lay in one bed, and Allan Breck and Charles Stewart,
also a son of the prisoner’s, lay- in another bed in
the same barn. They all went to bed much about
one time, and rose together next morning; and the
deponent did not see the prisoner about the house.

" Alexander Stewart of Ballachelish deposed, That
-Allan Breck came to his house in the afternoon of
-Wednesday the 13th of May, and staid with him
till next day between .eleven and twelve o’clock,
when he went a-fishing in a neighbouring rivulet,
and did not take leave of the deponent, since which
time he has not seen him. As the murder happened
that night, and as Allan Breck did not return to the
deponent’s house, he next morning ¢ really thought
¢ that Allan Breck Stewart might be the acfor* in
¢ this murder.” Allan Breck was dressed in a great
coat, 'and .under it a short black coat with white
buttons.

* This expression appears to me equivocal and suspicious. It
must here be observed, that the common method of taking down
written evidence in this country, is not to express the actual words
of the witness, but for the judge, or commissioner, to clothe the
witness’s idens in the most suitable language that occurs to him.
Thus the witness’s ideas, when committed to paper by the judge

i § sometimes very differegt from that which he delivered.—The
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17562  Donald Stewart in Ballachelish deposed, That, on
" Friday the 15th of May, he met the prisoner, and,
upon expressing his regret at Glenure’s murder, the
prisoner joined with him; and added, that one Ser-
jeant More, who, to the deponent’s knowledge, had
not been in the country these ten years, had threat-
ened harm to Glenure in France. On the preceding
evening the deponent received a message, that a per-
son at a little distance from the house wished to see
him. He went, apd found it to be Allan Breck
Stewart, dressed in a great coat, and a dark short
coat under it, with white metal buttons. The de-
ponent challenged him as guilty of the murder; he
said he had no concern in it, but believed he would
be suspected; and on this account, and being a de-
serter, it was necessary for him to leave the king-
dom: and therefore, as he was very scarce of money,
he requested the deponent to go to the prison-
_er, and acquaint him, that he Allan Breck was gone
to Koalisnacoan, and desire him, if possible, to send
him moncy there. The deponent promised to de-
liver the message, and did deliver it . to the pri-
soner, who, without saying whether he was to send
the money or not, asked why Allan Breck himself
did not come for money if he wanted it? to which
the deponent answered, that Allan told him he
would be suspected of the murder, and was a desert-

judge who dictated to the clerk of court Mr. Stewart of Ballachel
ish’s evidence was the Duke of Argyle himself. I apprehend the
deponent meaned enly, that he really thought Allan Breck
might be guilty of this murder; yet his evidence is so worded as
to imply, that the actual perpetrator was not without conspirators,
who were joined with him in gontriving this murders '
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er. The prisoner replied he hoped in God Allan 1752
Breck was not guilty of the murder. On the Sun. “*™
day after, the deponent met Alexander Bane Stew-
art packman®, who told him he had been at the
ptisoner’s house of Aucharn, and bad got either
three or five guineas, to be left with John Breck
Maccoll in Koalisnacoan, for Allan Breck’s use, if
he called there.

John Macdonald of Glenco deposed, That, on Fri-
day the 15th of May, Allan Breck came to the de-
porent’s. house between three and four in the morn.
ing, when the family were all in bed, knocked at
the window, and did not stay above a quarter of an
hour, and gave him the first notice of Glenure's being
murdered the evening before in the wood of Letter-
more. Allan Breck said he was going to leave the
country, and had come to bid him farewell. -

Mary Macdonald . deposed, That, on Stmdzy the
17th of May, a little before sun-set, she saw Allan
Breck sitting in the wood of Koalisnacoan. Oan her
approach he started to his feet; the common saluta.
tion passed between them; but she was alarmed at
Meeting a man in a place so remote.

Allan Beg Cameron deposed, That, about the 18th
of May last, Allan Breck Stewart, his nephew, hav.
ing come to his house, the deponent said, he suppos.
ed Allan would be suspected of the murder, who
answered, he thougbt 80 too. The deponent press-
ing him earnestly to ¢ make a dean breast,” he de.
clared he had never seen Glenure dead or alive. The
deponent repeated his instances with him totell what

_ * Pedlan
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1752 he knew of the murder, till at last he became angry.
“~~ Allan Breck added, that his:only fear was to be ap-

prehended by the military, which might prove fatal
to him,as he had been a deserter; and that Glenure’s
friends were at present in such rage and fury, that he
Was very sure, were he apprehended, he. would be

‘hanged.
Alexander Stewart of Innerhayle deposed, That

~ the prisoner was many years tenant to his brother,

the Laird of Ardsheil, upon the farm of Glenduror:
that he was removed from his possession by Glenure, -
factor upon this forfeited estate, and the lands given

. to Mr. Campbell of Ballieveolan. The deponent be-

ing a near neighbour of the prisoner’s, had frequent

- opportunities of conversing with him on'the subject

of his removal. The prisoner seemed dissatisfied
with it;  adding, however, that he did not think
Glenure would have removed him, if Mr. Campbell
of ‘Ballieveolan had not sought these lands from him.
Deposed, .that the chief regret which the prisoner
expressed for being turned out of his farm, was, that
the children of the family of Ardsheil would thereby
be deprived of the gratuity he was wont to transmit
them. Deposed, That the prisoner removed volun-
tzmlyﬁ'om the farm of Glenduror, mthout process at
law,

. Donald Campbell of Airds deposed, That he was
employed by Glenure as his sub-factor upon the estate
of Ardsheil. The prisoner told the deponent, that
whatever was made of these rents over ‘what was
paid into the Exchequer, was accounted for to the
children of Ardsheil; and, when the prisoner remov-
ed from the farm of Glenduror, he said to the de«
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ponent, he had reason to believe the excrescence of 1752
the rents of that farm would still be accounted for to “*™
them; and, in that case, he would be ea.zz/ as to his.
own removal.

Charles Stewart, writer and notary, deposed That
the prisoner wrote him a letter, desiring him to go
along with the tenants of Ardsheil, and intimate to
* Glenure a sist which had been obtained upon a bill

of suspension against their removing. The deponent
‘accordingly went to Aucharn that night; and next
" day, which was the first of May, he went along with
the tenants to Glenure’s house, intimated the sist, and
took a protest. The prisoner did not go along with
him. On the 14th of May he got a second letter
from the prisoner, desiring him to attend next day
at the. gjection of the tenants, but he declinéd going,
because he did not choose to disoblige Glenure:
‘When the deponent was at Aucharn on the first of
May, he saw Allan Breck Stewart there, who was
dressed in a short black Highland coat, with white
buttons, and trowsers. He then heard Allan Breck
say, that he thought it hard in Glenure to remove
the tenants of Ardsheil, when he did not remove
those of Mamore.

John M‘Corquodale in Ballachehsh deposed, That,
on the last night of December, he was present at
Kintallive when Glenure, the prisoner, and some
other company, met together: high words passed
between them; and it being apprehended a quarrel
would ensue, the deponent and some others took
the prisoner out of the room. The prisoner was
disobliged at being separated from Glenure, as he
expected he would have gone home with him that

~
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1752 night to the prisoner’s house; and said, if nobody
™ had interfered, Glenure and he would have been good
Jriends before they parted. -

Alexander Campbell in Teynaluib, deposed, That,
in the end of April, the prisoner stopped at his house
to get his horse fed. He called for 2 dram; and one
Maclaren, a merchant in Stirling, asked the prisoner
to help the depdpent to a dram; to which the pri-
soner answered, ¢Ae did not know any thing he would
5 help the deponent, or any of his name, to, §f it was
¢ not to the gibbet’ The deponent replied, saying,
it seems if any of the Campbells were at the gallows,
the prisoner would draw down their feet; to which
the latter rejoined, those ¢ of some of them he would,
¢ and of some of them he would not.” The deponent
then said, he supposed Glenure was the man of the
name with whom the prisoner had the greatest quar.
rel, but he had no good cause for it; to which the
prisoner answered, if Glenure had used the deponent
as ill as him, by turning the depoment out of his
possession, he would have had no less quarrel with -
Glenure than the prisoner had. Being interrogated |
for the prisoher, deposed, That the prisoner was
perfectly sobér, and the deponent thought these ex.
expressions proceeded from malice. .

Colin Maclaren, merchant -in Stirling, deposed, |
That, upon his desiring the prisoner to help their
landlord, the preceding witness, to a dram, the pri- |
soner said, he did not think he would help theland-
lord, or any of his name, to any thing but the gal-
lows. The landlord then said, ¢ That it seemed if
¢ they were on the gibbet the pannel! would draw
¢ down their feet; and he supposed it was on Glea-
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¢-ore’s account;’ to this the prisoner answered, he 1752
could not say but it was; upon which an altercation ™~
took place between the preceding witness and the
prisoner concerning the justice of the latter’s being
removed from his farm. The deponent and the pri-
soner rode on together from the house of the preced-
ing witness; the conversation was renewed, the.pri-
soner seeming to have much at heart the removal
from his possessions. He said, he did not know what
business either the Baroiis of Exchequer, or factors:
upon the forfeited estates, had to turn out tenants
while they paid their rent: that he was going to
Fdinburgh to apply for a bill of suspension against
the removing; if he failed in his suspension, he would
-carry.it to the British Parliament; and if he failed
there . . . (after a little pause, and with an emphasis)
o'e « ¢ e behoved to take the only other remedy that re:
¢ mained.” Being interrogated for the prisoner, de-
posed, That, when the conversation began in the
house of the preceding witness, he thought the pri-
soner in jest; but it was like to turn out very seri.
ous, as the prisoner and the landlord came to high
words. The witness did not think the prisoner
drunk while in the preceding witness’s house, but
some drams were drank upon the road, and the de-
ponent thought the prisomer much the worse of
drink when he used the above expressions abaut the
British Parliament, -and the only other remedy.—
Deposed, That the conversation turning upon an of.
ficer who was broke for cowardice, the deponent
said it surprised him much, for he knew that this
officer accepted of a challenge to fight from Glenure.
The prisoner said, he esteemed that officer a better
Gg
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man than Glenure; one Murray who was in com-
pany having contradicted the officer’s being so good
a man as Glenure, the prisoner said, ¢ he knew the
¢ contrary; for that he himself had given Glenure a

_ ¢ challenge to fight him, which Glenure declined;’

and he desired Mr, Murray to tell Glenure, ¢ ke would
¢ fight him when he would;’ but Mr. Murray declined
to carry such a message.

Ewan Murray, vintner, deposed That the prison-
er, and Mr. Maclaren, the preceding witness, having
stopped at his house, the conversation turned upon
an officer of the army, who was branded with cow-
ardice, and the prisoner said, Glenure was as great
a coward as that officer, for the prisoner had chal-

~ lenged him to fight, which Glenure declined; and

he desired the deponent to tell Glenure so; but the
witness said, he would ngt carry any such message
from one gentleman to another.—At that time he
thought the prisoner the worse of drink.

John More Maceoll, late servant to the prisoner,
deposed, That, about Christmas last, as the depon-
ent, and other servants of the prisoner’s, were distil-
ling some whisky in their master’s brewhouse, after
some previous conversation concerning Glenure, the
prisoner said, ¢ the tenants, or commoners, were
¢ likely to be very ill off; for, if Glenure went on in
¢ the way he then did, it was hkely he would be laird

~ ¢ of Appin in a very short time; and that he (the
- ¢ deponent) knew once a set of commoners in Appin

¢ who would not allow Glenure to go or at such a rate;
¢ to which the deponent and the rest answered, that
¢ they knew no commoners in the country that could
< strive or contend with Glenure.” Deposed, That,
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‘on the day the prisoner went last for Edinburgh, 1752
Allan Breck Stewart said to the deponent and Du. “*~
gald Maccoll, that ¢ if they, the commoners, were
¢ worth themselves, they could keep out Glenure,
¢and hinder him from oppressing the tepants, in
¢ which case they would not be banished from their
¢ natural possessions.” Allan Breck added, that ¢ he
¢ had it in his power to save or protect any body that
¢ would put Glenure from trampling upon the coun.
¢ try in the manner he then did.’

Dugald Maccoll, servant to the prisoner, deposed,
That one morning last winter, when the deponent
and other servants were in the prisoner’s brewhouse,
he said to them, that Glenure was like to hurt him,
the prisoner, as much as in his ‘power; but that was
not the worst of it; for, if Glenure proceeded in his
present stile, it was probable he would be lird of
Appin in five years: the deponent and the other serv. -
ants said it was so; upon which the pnsoner observ-
ed, ¢ that was the fault of the commoners;’> and add-
ed, ¢ that he once knew commoners in Appin who
¢ would not allow Glenure to go on at such a rate.?
Deposed, That, on the last night of December, Glen-
ure, Mr. Campbell of Ballieveolan, the prisoner, his
uncle James Stewart in Ardnamurchan, ‘and John
Stewart younger of Ballachelish, were in company
together at a public house at Kintalline; the depon-
ent, by desire of his mistress, went there to attend
his master home, The company continued drink-
ing till it was late at night: they began to speak very
loud, and got upon their feet; but, as they spoke in
English, the deponent did not understand what they
said; he, and several ¢ other commoners’ who werein
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1752 the house, apprehending that the forementioned
company were about to quarrel, went into the room
in order to prevent it. -As the company still spoke
loud, and in English, the deponent and his assist-
ants carried the prisoner, and his uncle, Mr. Stewart,
out of the room. They insisted on going back to
the company; and the prisoner would not move from
the place where he stood till a message was brought
him from the company, signifying whether Glenure
would wait upon him at his house next day. Being
informed by Mr. Stewart of Ballachelish that Glen-
ure would wait upon him, the prisoner asked, °if
¢ Glenure had promised so upon his honour,’ and was
answered in the affirmative; and Glenure and Ballie.
veolan did accordingly dine-at the prisoner’s house
next day. Deposed, That the deponent and his as-
sistants then carried the prisoner over a rivulet which
lay between the house where they had been drink-
ing and the prisoner’s house at Aucharn. He asked
at them ¢ what kept them there so late,and why they’
¢ did not go home in proper time of night? and they
¢ answering that they were there waiting upon him,
¢ the pannel replied, that it was not waiting upon him
* they were but upon Glenure, to see what they could
¢ get by him.” Deposed, That both the prisoner and
his uncle were very drunk. Depased, That, in March
last, when the deponent and John More Maccoll were
harrowing one of the prisoner’s fields, Allan Breck
Stewart and they fell into conversation about their
exiled friends in France; Allan Breck said, it was a
particular misfortune that the management of any
concerns they left behind them should have failen
into the hands of. Glenure, who was about to show

~
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them no manner of favour. He said, ¢ the common.- 1752
¢ ers of Appin were little worth when they did not “ v
¢ take him out of the way before now;’ and upon
their saying nobody would run chat risk, Allan an-
swered, that he knew how to convey out of the way
any body who would do so, in such manner that they
should never be catched. He added, that they and
the tribe of Maccoll were not like to be the least suf-
ferers by Glenure’s proceedings. He was then dress-
ed in a long blue coat, red waistcoat, and black
breeches, with a hat and feather; but, when he went
from the prisoner’s house to Rannoch, he was dressed
in a black short coat with silver buttons, belonging
to the prisoner, blue and white striped trowsers, and
a dun great coat, which the deponent thinks belong-
ed to Allan Stewart, the prisoner’s son. Allan Breck
had on the same dress when he came from Rannoch;
and the deponent does not remember to have seen
him in that garb at any other time, except on the
11th and 12th of May last. Deposed, That, on Fri-
day the 15th of May, the deponent saw Catherine
Maccoll, servant to the prisoner, have gomething in
a bag under her arm, which she said was Allan
Breck’s clothes, and that she was going to hide them,
Deposed, * That, upon Thursday evening, the 14th

¢ of May, after notice of Glenure’s murder came to

¢ Aucharn, Allan Stewart, son to the pannel, desired
¢ the deponent and John Beg Maccoll, to hide a large

¢ Spanish gun that used to stand in the brewhouse;
¢ and told them that he himself had concealed a lesser

¢ gun that used to stand at the end of the girnel® in -

* A meal-ark, or cora chest,
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1752 the barn, under the said girnel, where he thought
">~ ¢ jt would be safe.” They did so accordingly; but
next day the prisoner, not thinking the place where
the irms were concealed sufficiently secret®, ordered .
the deponent and John Beg Maccoll to carry them °
from the place where they were bid, and hide them
in the moor; and they accordingly lodged them in
the cleft of a rock. Deposed, That the arms so hid,
were a large Spanish gun loaded with powder and
small shot, which Allan Breck was in use to carry
in order to shoot black cocks; a small gun not load-
‘ed, which Allan Stewart, the prisoner’s son, was in
use to carry in the morning for the same purpose,
and four swords. Deposed, That before the arms
were thus hid, it was reported at Aucharn that sol-
diers were coming into the country.
John Beg Maccoll, servant to the prisoner, depos-
. ed in sybstance conform to the two preceding wit-
nesses, as ta the prisoner’s complaining to them that
Glenure was no friend of his, and that he once knew
a set of commoners in Appin, who would not allow
Glenure to carry matters with so high a hand. De-
posed, That the deponent and Dugald Maccoll com-
muned together on the import of their master’s ex-
pressions, revolving whether it was an encourage-
ment to destroy Glenure, or a complaint against the
. commoners of Appin, as not being so faithful to
. the prisoner as he expected. Deposed, That Allan

* The statute of King George I. for disarming the northem
counties, had been lately renewed with additional severities. Arms
being found in the possession of persons of a certain description,
subjected the possessors to heavy penalties; Stat, Geo.l. ann.
1mo, cap. 54.; Gep, 2di. ann. 19n0, cap. 39,
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Bréck came to the prisoner’s house in March last, 1752
staid there for some days, made little excursions \~
in the neighbourhood, and came frequently back a-
gain. In particular, he came to Aucharn on Mon-
day the 11th of May about mid-day, dressed in a
long blue coat, red waistcoat, black plush breeches,
hat and feather; but in the evening he was dressed
in a black short coat and silver buttons, belonging
_ either to the prisoner or his son; and he, Allan Breck,
thus dressed, came and assisted the deponent, and
‘hig fellow servants, in covering potatoes. When Al-
lan Breck arrived at Aucharn on the 11th of May,
the prisoner was seeing the deponent and his other
servants covering potatoes. Allan Breck seated him.
self beside the prisoner, and they had some conver-
sation in English, which the deponent does not un-
derstand. Deposed, That, on Thursday the 14th of
May, the prisoner gave the deponent a letter to be
delivered to Charles Stewart notary public at Mary-
burgh, and told him that the purpose of the letter
was to desire Charles Stewart to come and take 2
protest against Glenure, in case he had no sufficient
warrant to remove the tenants of Ardsheil. The
prisoner desired the deponent to make all possible
dispatch, and to go by the ferry of Kintalline, being
a shorter way than by the ferry of Ballachelish. The
prisoner also told him to get some money from Wil-
liam Stewart merchant Maryburgh, to pay for milk
cows which were bought for him, and that, if the
money was not sent, he would not get the cows.
The deponent set out from Aucharn between seven.
and eight in the morning. Ile met Glenure at the .
three mile water, knew his servant, had some con-
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1752 yersation with him, and told him, that he, the de-

ponent, was going to Fort-William; and he arrived
there about twelve o’clcck. He delivered the letter
he got from the prisoner to William Stewart mer-
chant in Maryburgh, who told him, that Charles
Stewart, the notary, was from home, having gone
to the Braes of Lochaber; but that Glenure had a

notary with him, which would answer the purpose.

of both. The deponent got no'money from William
Stewart, staid a-very little while at Fort-William, re-
turned by the short road to the ferry of Ballachelish,
and found Glenure arrived at the ferry before him.
The deponent wanted to cross immediately; the
ferryman bid him wait till he should be taken over
with Glenure’s horses; but the deponent observing
that the time of the tide, and the rapidity of .the
stream, would occasion a considerable delay ere the
horses could be taken over, made the ferryman
cross with him immediately; and this was about four
o’clock. The deponent proceeded in his journey,
passed through the wood of Lettermore, and neither
met nor saw any bodys and when he went that day
to Fort-William with the letter to the notary, ke
had no orders_from his master lo inquire after Glenure’s
motions, ot to acquaint any body with them. An hour
was hardly elapsed after the deponent’s arrival at his
master’s house, ere Glenure’s servant came to the
door calling for the prisoner; and being asked what
news? he answered, ¢ the worst I ever had; my mas.
¢ ter is murdered in-the wood of Lettermore; upon
¢ which James Stewart said, Lord bless me, was he
¢ shot? to which the servant answered, that he was

- ¢ shot; and said the pannel ought to go and ‘take

-

4
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¢ care of his corpse.” But neither the prisoner, nor 1752
any of his family, went near the corpse; for he said, “™
* that, as he and Glenure were not in good terms,
and some of the people who weré to meet Glenure
bad arms, he did not incline to go mear them, not
knowing what might happen.” The prisoner said,
¢ this wasa dreadful accident, and he was afraid would
¢ bring trouble on the country;’ and appeared to be:
sorry for what had happened. Deposed, That, late
or Thursday evening, afier the news of Glenure’s
smurder had arrived at Aucharn, the prisoner’s wife
ordered Dugald Maccoll and the deponent to hide all
the arms that were about the house, as it was pro-
bable that a party of soldiers would be ordered imo -
the country. They accordingly took a large loaded
gun out of the brewhouse, and hid it under the
thatch of the sheep-house. They inquired, at the
same time, for the little gun that used to ke in the
barm, and were told by Allan Stewart, the prisoner’s
son, that he had hid it under the large girnel; and
they concealed four swords under a parcel of thatch.
Next day they were desired by their mistress vo hide
the arms better; and they touk the large loaded gun
and the swords from the places where they had con.
«cealed them, and the little gun, which was not load.
€d, from under the girnel, where Allan Stewart said
the night before he had laid i, and hid alt of them
at some distance from the house. Deposed, That
he saw the little gun either op the Tuesday or Wed-
nesday preceding the murder, and gave as the cause
of his not seeing it on Thursday, ¢ that he was from
¢ home almost all that day.” He did not see the little

gun lmded since the month of March, when the -
Hh
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1752 black cocks were crowding. At that time he saw
"~ Allan Breck carry it one morning loaded with small
shot, who told the deponent that it missed fire thrice
when he presented it at a black cock, and went off
the fourth time without killing the bird. Deposed,
That neither of the guns were in good order; for
the large one, when the trigger was drawn, used to
stand at half cock, and the little one had aa old
worn flint, and was in use to miss fire.
Captain David Chapeau of General Pulteney’s
regiment deposed, That, upon information given by
. Mr. Campbell of Barcaldine, that there were some
arms hid among the rocks near the prisoner’s house,
he went thither with a party of his men, and found
4he arms above described. The large gun was load-
ed with small shot; the little gun was not ‘loaded,
and appeared to have been lately fired; for he put
his finger into the muzzle, and it came out black.
Being interrogated by the prisoner, whether a mus-
ket laid by foul will not give that appearance to the
finger a month after it has been discharged? deposed,
he cannot tell, not being accustomed to see arms
used so. Deposed, That the lock of the unloaded
‘piece had but one screw nail, and the other end of
the lock was tied to the stock with a string: That a
gun in such a situation may be fit .enough to be
¢ fired with:” That he took the fuzees along with
him to Fort-William, and delivered them to the ad-
_jutant; and the deponent does not know by what -
means the lock now missing, which belonged to the
little gun, was lost, but believes it to have been by
accident.
William Stewart merchant in Maryburgh deposed,
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That he did not send to the prisoner the £8 to pay 1752
* for the cows, which John Beg Maccoll sought in the “*™
prisoner’s name on Thursday the 14th of May; but,
on Friday the 15th, he got a second message by
Alexander Stewart, packman, who told the deponent
that he was going to Glenevis to get payment of a
horse bought from the deponent, and that he must
also get from the deponent £5 towards payment of
some cows which the prisoner had bought for him
at Ardshiel, as the cows were not to be delivered
till payment of the money. The deponent, howev-
er was not in cash; but next day, as the pedlar return-
ed from Glenevis, the deponent’s wife, who was
anxious to have the cows, sent three guineas by the
pedlar to the prisoner, and, accordingly, in about .
eight days, she got two of the cows, but she never
got the other two. Deposed, That he saw Allan
Breck at the prisoner's on the 1st of May, dressed
in a short black coat and clear buttons. Allan Breck
told the deponent he had been a soldier in the King’s
troops at the battle of Preston, and afterwards was in
the rebellion; and he seemed ta be on the watch lest
he should be searched for.

Alexander Stewarrt, travelling packman, deposed,
That, upon Friday the 15th of May, about mid-day,
the prisoner desired the deponent to go to Fort-
William to William Stewart merchant, and get £5
from him; for the prisoner’s friend, Allan Breck,
- was about to leave the country, as troops were com-
ing into it, and he might be suspected of Glenure’s
murder. The prisoner said it was incumbent upon
himself to supply his friend, Allan Breck, with cash;
and, therefore, he bid the deporent tell William
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1752 Stewart he must send the money, although he should
“ borrow it from twenty purses; and that he must al-
so advance £5 to John Breck Maccoll bouman at
Koalisfacoan, if he came to demand such a sum, -
The prisoner desired the deponent to seek #£4 more
from him, being the price of two milk cows. In
consequence of these messages, the deponent went
to Fort-William, and asked from William Stewart
the two sums mentioned. Stewart said he had not
the money, and. desired the deponent to proceed
with his message to Glenevis, and he would see him
to-morrow and give him the money, The deponent
accordingly called next day in his return; but all he
got was three guineas, With this he went backim-
mediately to Aucharn, where he arrived in the even.
ing. Mr. Stewart was'not at home:—DBut, in a quar-
ter of an hour, intelligence arrived, that both Mr.
Stewart and lis son Allan were made prisoners. Mrs,
Stewart went immediately to the place where her
husband and son were apprehended, and the depon-
ent accompanied her.  They found Mr. Stewart
a prisoner. The deponent having opportunity to
converse with him apart, told him he had brought
three guineas, Upon this the prisoner pulled out a
green purse, out of which he took two guineas and
gave them to his wife, who immediately delivered
them to the deponent, and the prisoner desired
¢ that the five guineas should be sent to that unhap.
¢ py man (meaning Allan Breck) to see if he could
¢ make his escape; and pitched upon the deponent
< as the person that should go wAth the money,” Soon
after the prisoner was carried off by a party of sol.
diers to Fort-W.lliam, his wife and the deponent re.
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turned to Aucharn; and the soldiers, with their pri- 1752
~ somer, stopped there by the way and drank a dram. “™
7 After the deponent had supped, Mrs. Stewart told:

him that he must go immediately to Allan Breck:

with the five guineas and his clothes, who would
be found at Koalisnacoan; that, if the deponent
should not meet him, he might deliver the money
and clothes to John Breck Maccoll, the bouman; but
by no means to take the clothes to Maccoll’s house,
lest any body might see them. The deponent, with
great reluctance, after being much entreated by Mrs.

Stewart, undertook the commission; he arrived at

Koalisnacoan on Sunday morning, a little after day-

light, and left the clothes at the root of a fir tree at

some distance from the houses. He then met John

Breck Maccoll the bouman, delivered him the five

guineas, and pointed out where the clothes lay.

The bouman told him, that Allan Breck was at Cor-

rynakeigh, a little above the house of Koalisnacoan:

The deponent then went to sleep in the bouman’s

house, dined with him, and returned to Aucharn-

in the evening, where he found the prisoner’s wife
perfectly satisfied, upon being informed that the de-
ponent had consigned the money and clothes to the
care of the bouman. »

John Breck Maccoll deposed, That, on the after-

noon of Saturday the 16th of May, as he wasin a
- fir bush in Koalisnacoan, he heard a whistle. - Upon

looking up, he saw Allan Breck at a little distance,

beckoning to the deponent to come towards him,

After mutual salutations, the deponent told him,

“he was afraid it was no good action that occasioned
his being in so remote a place; and the deponent
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1752 charged him with being guilty of Glenure’s murder.
“~ Allan Breck asked the deponent what he had heard
about the murder? He answered, that two poor wo-
men told that Glenure was murdered on Thursday
evening in the wood of Lettermore; that two persons
were seen going from the place where the murder
was committed, and that Allan Breck was said to
be one of them. Allan Breck answered, he had no
concern in’ it; and, if his information was right,
.there was but one person about the murder; but, as
he was idle in the country, he was sure he would be
suspected of it. This, he said, would give him little
concern if he had not been a deserter, which would
bear harder upon him, in case of his being apprehen-
ded, than any thing which could be proved against
. him about the murder. He said, he did not doubt
but the family of Ardshiel would be suspected of the
murder; and it was probable the prisoner and his son
Allan might be taken into custody about it, and he
¢ was afraid Allan Stewart, the pannel’s son’s tongue
¢ was not so' good as his father’s; by which words
¢ the deponent understood, that Allan was easier to
¢ be entrapped than the pannel.’ - Allan Breck told
the deponent, he must remain in that neighbourhood
till some necessaries which he expected were brought
to him; and that, unless some money came to him
before next morning, the deponent must at all events
go to Fort-William with a letter. This the depon-
ent refused; but Allan Breck, notwithstaading, pick-
ed up a wood pigeon’s quill, made a pen of it, made
some ink of powder which he took out of a powder
horn that was in his pocket,and wrote aletter to bede-
livered by the-deponent to William Stewart merchant
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in Maryburgh. The deponent objécted, that every 1752
body who went to Fort-William was searched. Allan “™™~
- Breck answered, it was an easy matter to hide a let-
. ter; but, if he was apprehended, it must by no means
be found upon him; ke must eat it rather than it should
be found. At this time Allan Breck was dressed in
a dun coloured great coat, black short coat, and blue
trowsers, striped with white. Early next morning,
being Sunday the 17th, the deponent met Alexander
Stewart, the preceding witness, who inquired for
Allan. Being worn out with fatigue, and two nights
want of sleep, he went to rest-.in the deponent’s
house, and gave him five guineas,and Allan Breck’s
own clothes, to be delivered to Allan. At night,
after the deponent hid gone to bed, he heard some-
body rapping at the window. He got up, went out
of the house in his shirt, and saw Allan Breck ata
little distance, who inquired if any message had come
for him. The deponent answered, that his uncle’s
son had come with five guineas and some clothes to
him. The deponent expressed his- fears that Allan
Breck would starve among the heath; and regretted
that he was unable to help him. Allan said, he had
no occasion for victuals, but wanted a drink very
much. Upon this the deponent went back to his
house and fetched a dish of whey, and the five gui-
neas, and delivered them to him, and also gave him
his clothes. He told Allan, that the prisoner and
his sort, were apprehended on account of Glenure’s
murder; Alian.answered, ¢ that was no more than
‘he expected; but it would not signify much, as
¢ there could be no proof against them; but express-
‘ed some apprehension lest Allan Stewart, son to
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1752 ¢ the prisoner, might be betrayed by his own tongue.’*

"~ Next morning the deponent found Allan Breck’s
borrowed clothes, and the dish which held the
whey, lying together at the place where they had
parted the night before; and since that time he
had not seen him. Deposed, That, about two years
ago, a conversation passed between the deponent and
the prisoner about Glenure’s being to take the man-
agement of the estate of Ardsheil from him, which
would disable him from being of any service to Ard-
sheil’s children; and the prisoser then said, ¢ ke
< would be willing to spend a shot upon Glenure,
¢-though he went upon his Imees to his wmdow to fire
¢ i’

Hugh Maclean, barber in Maryburgh, deposed,
‘That he was sent for to the prison by Mr. Stewart to
shave him. He asked what news? The deponent
answered, he heard that the prisoner was to be car-
ried to Edinburgh on the Monday following. The
prisoner replied, that was a matter which gave him
no concern; he ¢ wished it had happened sooner; and
* was afraid of nothing, but that his servants might
¢ take money, and turn against him; and desired the
¢ deponent, as from him, to tell his servants to say
¢ nothing but truth, to keep their minds to them-
¢ selves, and he would take care of them.” He gave
the deponent a shilling. The deponent delivered the
message to the prisoner’s servants, and also told his

- son of the message he carried from his father to the
servants, and the son gave him half-a-crown,

* The witness, and another of the prisoner’s servants, as well
as their master, and his son Allan, were committed close prison-
ers in separate apartments at Fort. William,
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Hugh Stewart in Edinburgh, a witness cited for
the prisoner, deposed, That Allan Breck was in use
frequently to pass between France and Scotland; that
he lodged, when at Edinburgh, in the deponent’s
house; and that he used only to go abroad under cloud
of night, being afraid to be seen, as he was a deserter.

Catherine Macinnes deposed, That, on the even-
ing of Glenure’s murder, she saw Allan Breck in the
moor of Ballachelish. He asked what was the occa-
sion of the stir in the town? She answered, Glenure
was murdered. He #nquired who committed the
murder? and she said she did not know. He then
requested the deponent ¢ to tell Donald Stewart in
< Ballachelish #o go to the pannel and desire him to send
¢ the said Allan money; and that she delivered this mese
¢ sage to Donald Stewart that same night” She told
the said Donald Stewart where she had seen Allan
Breck. . ’

John Stewart younger of Ballachelish, deposed,
That, on the day after Glenure’s murder, the de-
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ponent was in the prisoner’s-house, who told him of -

-his having got a message from Allan Breck that
morning, by Donald Stewart, to send him money,
which the prisoner said he was resolved to do.

Several witnesses deposed to their having seen Al-
lan Breck dressed occasionally in a black short coat
and white buttons; and John Cameron of Strone,
and Ewan Cameron his servant, deposed, That
they heard one Serjeant More threaten to shoot Glen.
ure, on account of his hard usage of the tenants of
Ardshiel. ‘

T
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Verdict of the Jury.

They found ¢ unanimously, the pannel, James Stew-
¢ art, guilty, art and part, of the murder of Colin
¢ Campbell of Glenure.’

Sentence of the Court,

They adjudged the prisoner to be taken, on Wed-

nesday the 8th of November, to the south side of
the ferry of Ballachelish, to l‘hanged on 2 ‘gibbet
till he be dead, his body to be hung in chains, and
his personal estate to be forfeited.
. The Duke of Argyle, Lord Justice General, then
addressed the prisoner in a speech of considerable
length; a speech upon which I decline to preoccupy
the reader’s remarks by any of my observations.
The Duke began by telling the prisoner that he had
a ¢ most impartial trial,” and that he had been prose-
cuted ¢ with all the moderation consistent with the
¢ crime’ of which he stood accused. His Grace then
speaking of the murder of Glenure, whose oppres-
sions appear to have so deeply affected the family of
Ardshiel, and their dependants, told the prisoner,
¢ it may be said of you, that you first eat his bread,
¢ and then shed his blood.’

After descanting upon the different rebellions
raised by the partisans of the house of Stewart, and
particularly that of 1745, the Duke proceeded: ¢ If
< you had been successful in that rebellion, you had
‘ been now triumphant with your confederates,
¢ trampling upon the laws of your country, the liber-
¢ tieg of your fellow subjects, and on the Protestant

~e
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¢ religion: you might have been giving the law where 1752
¢ you have now received the judgement of it; and ¥
¢ we, who are this day your judges, might have been
¢ tried before one of your mock courts of judicature,
¢ and then you might have been satiated with the blood
¢ of any name or clen to which you had an aversion’

¢ Though you don’t now stand accused as a rebel,
¢ nor am I permitted to call you a traitor, because
¢ his Majesty’s undeserved mercy to you did several
¢ years.ago restore you to the state of an innocent
¢ man; yet I may say, with great force of truth, that
¢ this murder has been visibly the effect and conse-
¢ quence of the late rebellion.”. *

The prisoner then addressed the Court in these
words: ¢ My Lords, I tamely submit to my hard sen-
¢ tence. I forgive the jury, and the witnesses, who
¢ have sworn several things falsely against me: and
¢ 1 declare before the great God, and this auditory,
¢ that I had no previous knowledge of the murder of
¢ Colin Campbell of Glenure, and am as innocent of
¢ it as a child unborn. I am not afraid to die; but
¢ what grieves me, is my character, that after ages
¢ should think me capable of such a horrid and bat-
¢ barous murder.’

On the fatal day, the prisoner was escorted by a
strong military guard to the place of execution. He
produced three copies of a paper containing his dy-
ing speech; one of these he delivered to the civil ma-
gistrate, another to the commander of the troops
which guarded him, and the third he read with a
distinct voice to a great multitude of spectators which
had come to witness his execution. And in his
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1752 speech,* which was very minute, he denied all ac-

cession to, or previous knowledge of, Glenure’s
murder. The minds of the spectators, already en-
gaged with the circumstances of this extraordinary
trial, and the awful scene which was before them,
were struck with superstitious terror at the tempest
which raged during the time of the execution. And

the prisoner went through the last act of this trage.

dy with composure unalloyed with meanness, and
fortitude not tinctured with arrogance.

A criticism upon the nature and amount of the
minute detail of circumstantial evidence led in this
prosecution would fatigue the reader, and swell this
trial to a size unsuitable to this work. I shall theres
fore briefly call the reader’s attention to the leading
circumstances tending to the conviction or acqmttal
of the prisoner.

The guilt charged against him is, that he was ac-
cessory to, and art and part in conspiring the mur-

. der of Glenure, which was perpetrated by Allan

Breck Stewart. Therefore, if there be not legal evi-
dence that Allan Breck was the murderer, the charge
of guilt vanishes, and it becomes perfectly unneces-
sary to consider the second proposition, viz. the pri-

* Scots Magazine, vol. XIV. p. 509, 525, 555. The speech
is printed in this Magazine. Mr. Stewart complains in it of the
harsh and unfair treatment he suffered from the prosecutors, from
the 16th of May, that he was apprehended without any written
warrant, and carried prisoner, under cloud of night, to Foit.
‘William, "till the end of his trial.

T~
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soner’s accession to the murder alledged to have been 1752
committed by Allan Breck. v

The only positive evidence relative to the perpe-
trator of this murder, is, that it was committed by
¢ 2 man with a short dark coloured coat,” and this
is, in some respect, applicable to Allan Breck, as he
was seen on the day of the murder, not far from the
place where.it was committed, dressed in a dun co-
loured great coat, and dark short coat. Allan Breck
did frequently use threatening expressions against
the deceased, and he did display the most indubita-
ble signs of fear and guilt. But it is certain that his
guilt, as a deserter, was heightened by his having
been in the rebellion, and that his life was thus for-
feited to his country; and the reader must determine
with himself whether Allan Breck’s fear of being
! apprehended proceeded from the desertion, of which
he was notoriously guilty; or from this recent mur-
der, of which, even independent of guilt, he had
reason to conclude he would be suspected, on ac-
count of his connection with the family of Ardshiel,
and of his fugitive and wandering life.

The circumstances from which the prosecutors in-
ferred the prisoner’s accession to this murder, may
perhaps be fit enough to excite a suspicion of guilt
in the speculations of the closet, but I apprehend
them to be in the highest degree improper and dan-
gerous, to be produced as evidence to affect the life
or fortune of a prisoner in the tribunal of justice.

The circumstances were shortly these: that Allan
Breck, a kinsman of the prisoners, paid him a visit
three days preceding the murder, sat with him and
other company at supper, and slept in a barn: that
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1752 Allan Breck put off his French clothes, dressed him-
W self in a short coat belonging to the prisoner, or his
son, ere he went to work in a field of potatoes; and )
next morning, when he left the house, went off dress-"
ed in the short clothes, and left his own; which, by
the bye, he had done upon former occasions: that
the prisoner, upon the search that was to be made
for the murderer of Glenure, supplied with money,
for the purpose of making an escape, his kinsman,
Allan Breck, a fugitive, and a deserter: that the guns
about the prisoner’s house were hid, in a country
. where it was a crime to be possessed of arms: that
the prisoner had used repeated expressions of resent-
ment and of vengeance against Glenure; and that,
after the murder, Allan Bretk expressed his appren-
sion lest the prisoner or his son should be betrayed

by their own tongue.

These are the amount of the evidence against the
prisoner, which resulted from a scrutiny, by no
means wartantable, into his life and conduct. The
rigorous durance in which he himself was confined,
and his son and setvants being kept close prisoners
in separate apartments, have been already mention-
ed. His repositories were thrice searched by the
prosecutor’s relations * without legal warrant, and
attended by a military force: and every ¢ircumstance
of his life and conversation, for a period of two years,
was riked into with the most invidious industry.

U -

* The trial of James Stewart, p. 34. Edinburgh, printed for
Hamilton and Balfour, 1758. This publication, which contains
the speeches of the Lord Justice General, and of the counsel, as
well as the whole of the trecorded trial, swells to the enormous
bulk of 487 pages 8vo. :
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But this last mode of extracting evidence, and the 1752
result which flowed from it, require to be particular- “*~
ly considered.’

Where there is no positive evidence demonstrat-
ing the author of a mischief which an individual
has sustained, menacing expressions. may be justl
admitted, along with other circumstances, as a lin
of the chain of circumstantial evidence against a pri-
soner. But, to lay much stress upon general expres-
sions of resentment, and even of vengeance, such as,
‘I wish he were hanged;’ ¢ he is unworthy to live;’
‘Iwill cause him to repent it,” or the like, would
lead to a conclusion equally false and fatal. In so-
cial intercourse, the energy of our expressions of ap-
plause or of censure, of gratitude or of resentment,
is often proportioned to the strength rather of our
» language than of our feelings, But, if a deep and
mortal blow be meditated, I apprehend the deviser,
instead of suiting his expressions to his purpose,
would endeavour, by the smiles of his countenance,
and the smoothness of his language, to conceal the
rancour of his heart.

Let any person who has laboured under embarrass.
ed circumstances, who has felt for the distress, for
the impending ruin of his family; who has been
chastised by the rod of power, reflect upon the ex-
pressions of resentment and of anguish which may
have escaped him when his heart was open to a friend,
~ when his passions were inflamed by liquor; and then
let him condemn (if he can) the prisoner as 2 mur-
derer, on account of the expressions of vengeance

which are proved against him in the course of this
trial,
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1752 The only part of the evidence affecting the prison-
er which makes a serious impression upon me, is
what fell from Allan Breck in the wood of Koalisna-
_coan, that he was afraid lest the prisoner’s soun
¢ might be betrayed by his own tongue*.’ The follow-
ing reasons, however, lead me to doubt the safety and
propriety of making such an expression as this the
foundation of taking away the life and fame of
a prisoner: 1mo, The witness who deposed to it
trembled under the rod of power; he had been con-
fined to close custody in Fort-William, and perhaps
dreaded that he himself might be brought to trial for
this murder. 2do, The smallest variation from Al-
lan Breck’s expression, proceeding from misconcep-
tion, or want of memory in the witness, or from
the mistake of the interpreter who translated the
evidence, might make an important difference in the
conclusion to be drawn from Allan Breck’s words.
For instance, if Allan Breck, instead of saying he
was afraid the prisoner’s son ¢ might be betrayed by
¢ his own tongue,’ did say, he was afraid the prison-

* Unless that rule in the scriptures, of visiting the sins of the
father upon the children is to be inverted by our law, and the sins
of the children are to be visited upon the father, I entertain a
faint suspicion that a mistake has been committed in the course
of this trial, and that (if any of the family was guilty) the pri-
soner has been hanged instead of his son Allan. The circum.
stances of the little gun in the depositions of Dugald and Jobn
Beg Maccoll, and Allan Breck’s fear lest the prisoner’s son’s tongue
should betray him, afford a more pointed evidence against the
son than any which is adduced agamst the father. Besides, it is
worthy of remark, that the prisoner’s son had a coat precisely of
the same make and colour with that which Allan Breck wore on
the day Glenure was murdered.
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er’s son ¢ might Jfall a victim to his own tongue;’ in 1752
this case, Allan Breck would have said no more than “*

what was notarionsly just and true, viz. that the re-
sentful expressions used by the prisoner and his son
against Glepure would bear hard upon them.

This trial, upon the whole, points out the propriety

of two alterations being adopted in the criminal-law -

of Scotland: 1mo, That the prisongr should here, as
in England, have a power of challenging a certain
number of the jurors, without cause assigned. 2do,
That, in the Highlands of Scotland, where the di-
stricts are peopled by tribes or claps, between many of
which inveterate feuds did subsist, a prisoner shoyld
have it in his power tosay, ¢ I who am a Stewart will
¢ not be tried by a jury of Camphells, for the murder
¢ of a Campbell;’ or, ¢ I who am an officer of excise,
¢ will not be tried for the murder of a smuggler, in

¢ a couptry where all merchants, farmers, &c. are .

" ¢ smygglers.” And, as the lawyers for the crown
have it in their power to bringa prisoner from the

district where he lives, or where a crime has been.

committed, to stand trial before the High Court of

~ Insticiary at Edinburgh, so a prisoner likewise should .

have it in his power to avojd the prejudices which
may be entertained of him in a particular district,
and to clajm beiog tried at Edinburgh.
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Malcobn M‘Gregor, alias Jokn Grant, for the Mur-
der of Joln Stewart, both of the Parish of Glen-
gairn, in Aberdeenshire.—Doctrine of Prescription

"+ of Crimes Established.

The prisoner was brought to trial before the Cir-
cuit Court of Justiciary, at Aberdeen, in Spring,
1773; but as he pleaded in bar of the action, a gen-
éral point of law of great importance, his Majesty’s
Advocate depute deserted the diet,* recommitted the

_prisoner upon a new warrant, and served him with

a new indictment; upon which he was tried before
the High Court of Justiciary, at Edinburgh, on the
26th July, 1773. He was charged with enticing
John Stewart tenant in Abergairn, on the evening
of Christmas day, 1747, to a remote place,and there,
from premeditated malice, striking him from behind
with astick, and then stabbing him in the left side
with a durk, so that he died that same night;t and

that, before his death, he declared it was the prison-
- er who had thus assaulted and wounded him: that
“the prisoner immediately fled, changed his name from

Malcom M‘Gregor-to John Grant, and had not since
been seen in that part of the country, except to a few
persons privately, and under cloud of night.—And
that a warrant for apprehending him was issued by
the late Lord Minto, on the 21st of January, 1748;
but, by reason of the prisoner’s changing his name

* ¢ e. dropped the prosecution.
+ Records of Justiciary, 26th July, 9th August, 1778,
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and place of abode, he never could be found till late. 1773
ly, that he was discovered and apprehended by the “*

sheriff of Edinburgh.

The celebrated Alexander Lockhart, counsel for
the prisoner, represented to the Court, that no ac-
tion could lie upon this indictment; because the
crime charged in it was said to have been commit.
ted in the year 1747, and consequently was prescribed
by the lapse of more than twenty years. Counsel were
heard at great length. The Court then ordered
both parties to lodge irg{b'rmalionsf, in order to their
being recorded in the books of adjournal.

In the information upon the part of the Lord Ad-
vocate, it was argued, 1mo, That the vicennial pre-
scription of crimes in the Roman law, which the
prisoner made the foundation df his plea, did not
extend to every species of ¢rime; but that, in those
of a deeper die, such as parricide, and some others
inter graviora delicta, no prescription took place,
2do, That the civil law was na pagt of the common
law of Scotland, although its rules were often adopt-
ed, and its principles much respected, in such cases
as did not fal] within the enactment of our statutes,
the decisions of our Courts, or the opmxons deliver-
~ ed in approved systems of our law, His Lordship
next maintained, that, in the common law of Scot-
land, there was ng vestige of a pxescn iption in crimes;
for the punishment of murder wasa part of the most
ancient common law of Scotland; but our old trea-

+ A law case in Scotland, which contains both the fact and
argument, is sametimes encitled an information, and someumes
* memqrial,
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i7~73 tises made o mention of the doctrine of presctip-
" tion; nay, the word prescription was not to be found

till the year 1469, when it was introduced in a sta-
tiite, and, even then, it related to civil obligations,
atid not to crimes.—His Lordship maintainéd, that
the opinions of our cothmentators upon this head,
which were urged in bebalf of the prisoner, viz.
those of Sir George M‘Kenzie, Mr. Fotbess, and Mr.
Erskine, were neither sufficiently explicit, nor of
sufficient authority, to make the prescription of

crifnes be deemed a part of our law; and, on the

other hand, Lord Fountzirihall laid down this doc-
trine, that the vicennial prescription of crimes had
no'place with us. And that, in the whole of our re-
cords, no Jndgement could be¢ found sustaining this
plea in bar of action, while there were many in-
stances of persons being tried for crimes miore than
twenty years after their commission. Farther, it

x

was contended, that by the law gf God, which is &

part of our law, there is no prescription of thurder,

"And, lastly, That it would be highly mexpedlent to

establish a defence in bar of prosecution against a
murderer; because nothing ¢ontributes more to check
murder, and other attrocious crimes, than an impres-

-sion upon the minds of the people, that, when once

committed, no lapse of time will expiate the offence
in this world, or prevent the punishment. There
was also subjoined to the information for the prose-
cutor, a list of cases from the books of adjournal,
where prisoners were tried at the distance of more
than twenty year$ from the cominission. of the crime.
They were mostly in trials for witchcraft, and one
of them for ingest committed thirty-five years befote,
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It was stated in the idformatidn for the prisoner, 1778

thit, although conscious of innoterte, and ¢ertain <

that he ¢otld tiot be convicted by a fair proof of the

crithés laid to his chatge, his counsel had thought
it thelr duty to pléad the obvious defence of préscip-
‘tion; in bar of this prosecution: -—-Tbat, ifi a period
of twehty-five years, which had elapsed between thie
death of John Stewift,  wlotn the prisonet was ac-
ciised of having mbrdered, and his comthitinent, in
order to stand tfial, he had tesided constantly in
Scotland, and chiefly in Abetdeenshife, the theatre
“of the alledged crinve; thit k8 had publicly carried
on business, in an honest and industridus thanfier,
and with an unexceptxonable chatacter; and that the
change of his name, ind place of abode, Wwas owing
to the attemipts of 4 récruiting $erjeat to trepan hin
a3 a soldiér, which induced hifa to lay asidé the hame
of Macgregor, which Wwas prosciibed by law, and to
assume that of Grant.

Upon the point of law, it Wwas argued, that a vi-
‘eennial prescription of criries was an ¥stablished
doctrine of the Roman law; and, in sispport of i,
several texts from the Corpus Juris Civilis, and other
authorities, were quoted; particularly, Cod. lib. 9.
tit, 22,1 12,; lib. 1. tit. 7. 1, 4. digest.; lib. 24. tit.
8.1, 18,; lib. 49. tit. 14. 1. 1. § 4.; lib. 48. tit. 17,
1. 3 lib: %8, tit. 16. L. 11.; aed Mattheus, Tit: de
Praesctiptione Tempotis; Voet. Tit, de Diversis et
Temporalibus Praescripuombus, § 6 Cujad’us, vol.
4. col. 1338.; Heineccius ad Pandeftas, lib. 44. tit.
8. § 870. &c &c. It was maintained, that the civil
‘Jaw was one of tlie fountains of our jurisprudence,
and; in reglity, a part of it, where our own statytes,

261
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1778 customs, and the decision of our judges,.are sileat.*

““~ And the authority of our commentators on the Scots
law, particularly of Sir George Mackenzie, and of
Mr. Erskine, was quoted in support of the prescrip-
tion of crimes. The opinion of Fountainhall was
said to refer to a case of murder which had happen.
ed only eighteen years before, where, consequently,
the vicennial prescription could not take place; and
that even Fountainhall admitted, that lapse of years
might in some measure expiate a crime.

As to the list of cases given in by the Lord Advo-
vate, where prisoners were prosecuted at the dis-
tance of more than twenty years from their offence,
it was observed, that most of these were for witch-
craft, which, like apostacy, is a crimen continuum;

for it was held,—once a witch, always a witch. Be-

sides, that, in the prescription of crimes, the same
rule must take place asin the prescription of ac-
compts, viz. that it runs not from the first, but from
the last article, As to the case of incest quoted for

the prosecutor, where a man was hanged, at the djs-

tance of thirty-five years, for lying with his wife’s

* To see this publicly contradicted must excite a smile in a per-
son who has undergone a professional education for the Scottish bar,
or who is in the least acquainted with the proceedings of our courts
of justice. Before a young gentleman is admitted to the bar, he
undergoes a strict examination upon the civil Jaw: and it is only
within these forty years, or thereabout, that it was thought ne-
cessary to ordain a candidate for the profession of a lawyer to un-
dergo an examination upon the Scots law, properly so called.—
The information for his Majesty’s Advocate against the Glasgow
rioters, A, D. 1725, has these words: ¢ By the Roman law,

_which is the common law of this kingdom;’ Records of Justiciary,
25th September, 1725,

)
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daughter,* it was answered, that no counsel appear- 1773
ed for the prisoner; that no defence was offered for “*~
him; and that it happened in times worthy of such
asentence, viz. those of fanaticism and usurpation.
The counsel for the prisoner also referred to the case
of Macleod of Assintt as a precedent in support of
the prescription of crimes. 'The case was this; Mac.
leod was tried on the 2d of February, 1674, upon
an indictment charging him with several treasonable
crimes; viz. 1s, With betraying, under trust, the
late Marquis of Montrose, his Majesty’s Commis-
sioner, and Lieutenant-General, and delivering him
a prisoner to the rebels in A. D. 1649, who murder-
ed him; for which the said Macleod of Assint re-
ceived a reward of 400 bolls of meal. ‘- 24, With hav-
ing, in A. D. 1654, assisted the English rebels com-
manded by General Morgan in burning and plunder-
ing the north. 8d, With having, in A.D. 1669,
exacted arbitrary taxations upon all shipping that
came to-anchor in any of the creeks belonging to the
prisoner. And, 4¢0o, With having, in A.D. 1670,
fortified and garrisoned his house of Ardbreck, and
defended the same against the sheriff of Sutherland,
who had his Majesty’s warrant to eject him. Now,
although the two first articles in the indictment are
by mmuch the deepest of the crimes with which Mac-
leod of Assint was charged, his Majesty’s Advocate
declared, ¢ he did not insist upon the two first crimes
“libelled dut only as aggravations’ Which the pri-
soner’s counsel alledged could proceed alone from the
crimes being prescribed. -

* See Index, article Zucest.
+ Records of Justiciary, February 2, 1674, .
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1778 The connsel for the prisoner likewise argued, that
~ the admittance of 3 perpetual right of actions for
Grimesy w3s ipexpediept in every country; apd, con-
sidering the nature of our criminal law, was pecp.
liarly so in Scotland. It was alledged, that the de-
sign of punishments respected ejther the erimpinal gr
the public. With respect to the crimingl, the pur-
pose is to produce an amendment in his Jife and
manners, of to cut fim off from society, if the enoy-
mity of hjs crime jndicates such depravity that he
may be looked on as incorrigible. But this cannot
be answered by prosecnting 3 criming] after the years
of prescription; for, if the seeds of guilt had not
been eradicated from the mind, the yarigus jgjta-
tions to which 2 man is exposed from the occurrenges
of twenty years, must haye made them gprout forth
into fresh outrages against society. And, if the re.
venge of a private prosecytor demanded 3n expiation
of guilt, what more terrjble pynishment, thap that
_a criminal should live ynder the continual apprehep-
“sions of an ignominioys death for a period of twenty
years? To drag a2 man thys situated to the scaffold,
after a regular, industrious, and exemplary life,
would as little suit the end of punishment which re-
spected the public, as that which respected the cri-
minal: for, with regard to the public, the end of
punishment is to deter others from committing the
like offence; but noe good impression can be stamped.
ypon the public, when their compassion for the cri-
minal exceeds their horror at his crime, which must
be the case when the memory of an offence is obli-
terated, while, at the same time, the inoffensive,
perhaps exemplary, conduct of the sufferer, is con-
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sistent withithe knowledge of those who behold his 177
sufferings.® The laws which relate to property, wise-
ly regarding the security of our fortune against ob-
solete and endless claims, have established a prescrip-
tion of every species of civil action; much more ought
the laws to secure the peace of mankind, by limiting
the right of criminal attion, which at one blow may
complete the threefold ruin of fortune, of life,and of
fame. Besides, a person suspected of an offence may
lie under great disadvantage by the prosecutor’s hav-
ing an unlimited power of choosing his time of ac-
tion. He may bring it at a period when there is
such a spirit of violence in a country against a man,
a party, or a crime, that, in the ferment of people’s
minds, accusation may be equal to conviction: and,
besides, in a long lapse of time, the death or absence
of witnesses may deprive a prisoner of his plea of ulibi,

* Within these four or five years, a person returned to. this
country with an affluent fortune and respectable character, who,
in an early period of life, absconded .on account of his being con>

/ cerned in the mob which hanged Porteous, A. D. 1786. - What ~ ~

good purpose could it serve to indict this man capitalty upon his
return? (For an account of the Porteous mob, see Arnot’s His-
tory of Edinburgh, p. 206.) Or what good purpose could it row
serve to bring a prosocution against the rioters who, in A. D. 1779,
burred the Popish chapel, committed housebreaking and robbery
upon the priest, and assaulted the houses of many respectable ci.
tizens whom they supposed to befr'end the Pcpish bill? Yet, had
not the public prosecutor, from whatever motives of lenity or ti-
midity, omitted to raise a prosecution for hanging the ring-leaders
in this scene of tumult and devastation, I firmly bebieve that the
hwm‘ng of London, A.D. 1780, would not have happened. At least
it is certain, that a popular orator, in haranguing his friends previ.
ous to this dreadful event, would not have had such cause to boast
of the gallant example of the Scots.

L1
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1773 provocatmn, self-defence, that the deceased died a
“~ patural death, &c.
. If prescnpnon of crimes be expedtent in general,
it is so in a special manner in Scotland, whether we
regard the powers.of the prosecutors, or the nature
of our laws. As to the former, the Lord Advocate
may prosecute any person for any crime he chooses:
his Lordship is not restrained by the necessity of a
grand jury’s finding a bill; nor is a coroner’s inquest
_ called upon the body of a person deceased to ascer-
tain the cause of a sudden and suspicious death. It
is wretched argument indeed, to alledge that this
power is not dangerous, if restrained by no limits of
prescription, because of the benignity of the Prince,
6r the personal character of the gentlemen who are
appointed to the important office of Lord Advocate.
Salutary laws are not made in tyrannical times, but
in amild and equitable reign. Thus the opportunity
of guarding against oppression, in general occurs,
when there is the least prospect of oppression being
‘at hand. But, however safe we may be from op-
pressive prosecutions at the instance of his Majesty’s
Advocate, what security have we but the lapse of
time, against the invidious actions of private prose-
cutors, who, instigated by malice, or with a view
4o extortion, might call upon 2 man to answer for
the sins of his youth, after he had become a grave
and respectable citizen, and the father of a numer.
ous family? For prosecution is granted, in its utmost
_ latitude, either to the party injured, or to his nearest
_ heirs; nor can the Lord Advocate withhold his con-
currence*, Should connubial love be turned into

* Consent to the prosecutiom - -
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deadly rancour, either the husband or the wife may 1 :78
prosecute the other for adultery to the ¢ffect of a capi- ™
tal punishment.*

The healing hand of prescription is no less expe.
dient in relation to the mnature of our laws. To say
what is a capital crime by the law of Scotland, and
what not; or, at least, what has been, or has not
been so, within these hundred years, is no easy mat.
tert Our indictments are laid sometimes on the
statute, sometimes on the common, and sometimes
on the Mosaic law alone. Many of our penal sta-
tutes are wild, tyrannical, and incorrect; and in few
of them anterior to the present century, is there a
limitation of the time of raising prosecutions upon
them. Happily the Scottish treason laws are now
abolished, and those of England substituted in their
room. Prosecutions for witchcraft too are driven to
the realms of night. But still the laws against Pope-
ry, blasphemy, duelling, adwltery, and suicide.} may.
be used as ample engines of oppression. Besides,
there truly is no reason why either the public or pri.
vate prosecutor should be indulged with an unlimit.
ed time of bringing his action. If the accused ab-
- sconds, his flight will not cut off the right of prose.

* Sce a remarkable trial of this sort infiw. Index, Adultery,
Haitly against Fraser.

1 If the reader is already satisfed of this from some of the
trials for treason and murder presented above, he will not see oc-
casion to alter his opxmon, from a perusal of the subsequent part
of this work,

} As the penal consequences of this crime can only take place
after death, if the right of prosccuting for the personal estate of
the deceasegd be not limitgd by prescription, it must continue for
&er,
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1778 cution; for, if he does not appear in Court to answer

"0 the indictment which may be brought against
him, the sentence of outlawry, which passes of
course, will preserve to the prosecutor a perpetual
right of action; therefore, the prosecutor may blame
his own negligence, if he has lost his right of prose-
cution, by omitting to obtain a sentence of outlawry
against the accused. And, if no symptoms, no sus-
picion of guilt, have been discovered in a period of
twenty years, or, what is the same, none that can
justify the raising a prosecution, it is better that the
prosecutor should then be deprived of his right of
action, than that a person should be called upon to
defend himself against a capital indictment, at any
distance of time, however so remote. _

The Lords having considered the informations for
his Majesty’s Advocate, and for the prisoner, pro-
nounced this interlocutor: ¢ In respect it does not
¢ appear that any sentence of fugitation passed a-
¢ gainst the pannel, they therefore sustain the de-
¢ fence, and dismiss the indictment and the pannel
¢ from the bar.’ ,

I remember to have listened with attention to the
pleadings in this cause, and to have looked with an-
xiety for their Lordships’ judgement. The satisfac-
tion I felt when it was pronounced, is not abated up-
on reflection. This judgement, indeed, is of a very
different cast from the general stile of the decisions
of this Court in the last century. It is a just, but
trite remark, that a wise system of laws tendsto .
humanize manners; but it is no less true, that liber-
ality of sentiment, and gentleness of manners, hu.
manize the rigorous dectrines and discipline of the
law. ‘



OF TUMULT WITHIN BURGH.

Dayid Mowbray, Shoemaker, for exciting a Tumult in
the City of Edinburgh, and rescuing a Baker whom

" the Hangman was whipping through the Canongate,
by order ¢f the Magistrates.

THE preamble to one of our old statutes emphati-
cally describes the disorders which prevailed in this !
country from one of the worst of political evils, ke
relaxed arm of .the civil magisirate. ¢ Forasmeikle
¢ (says the statute) as the oversight and negligence of
¢ the civil magistrates, and judges ordinar within this ;
¢ realm, in putting of decreets to execution, punish-
¢ ing of malefactours and rebells, utherwise using of
« their offices, as becummis, partelie for regard, and
¢ feare of strang pairties, and hazard of their own
¢ lives; and pairtly throw want of sufficient prepar-
¢ ation for that effect, is the original and principale
¢ cause quhair fra* the great confusion and disordour
¢ of this lande in all estaites proceedist.” Therefore
by this, and other acts of parliament, it is statuted,
that the raising or assembling within borough, con.
ventious of the people, without special licence of the

1686
)

~* From which.
t Mary, Parl. 9. c. 85.; James VI, Patl, 13. c. 184. Parl. 18. ¢. 1.
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1686 Sovereign, or authority from the magistrates of the
“~~ borough; especially, if such people should presume
to arm themselves, to display banners, - beat the
drum, or sound the trumpet, or to make use of o

ther warlike instruments whatever, it is statuted,*-

that persons thus offending shall suffer the pain of
death, It is further enacted, that, whoever shall
disobey and resist the authority of the Magistrates
of Edinburgh, or their officers, in the executiog of
their duty, shall suffer the like penaity. '
The prisoner was tried on these statutes.—On
Sunday the 81st of January, 1686, a rabble of jour-
neymen and apprentices in Edinburgh, leagued with
some students at the University, among whom fan-
atical principles had of late made an alarming pro-
gress,+ assembled for the purpose of insulting and in-
terrupting those of the Popish persuasion in the ex.
ercise of their religion. Their indignities were dir-
ected at the Chancellor’s Lady, and other persons of
that faith, when dismissing from their place of wor-
ship.. The mob, many of which were armed, pelted
the. members of that congregation with stones and
dirt, rifled some of them of their clothes, and mal-

+ Upon Christmas.day, A. D, 1680, the Magistrates of Edin.
busgh, from that decent respect which was due to the Duke ef
York, who was then in the city, interrupted the students in their
solemn procession of a Pope-burning; so that they were fain to
burn him post-haste in an obscure part of the town. On the 11th
of the ensuing month of January, the house of Priestfield, the
seat of Sir James Dick, Lord Provost of Edinburgh, was will.
folly set on fire, and with all the furniture, burnt to the ground,
not without the most pregnant suspicion that it was set on fire by
the students at the Unijversity. Axnot’s Hist. of Edigburgh,
p: 362. .

4
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treated them in their persons; and then proceeded 1686
to the High Street of Edinburgh, where, with iron. ¥
bars, and other instruments,they attempted to break
‘open the houses of several of the inhabitants, and

did resist the magistrates of Edinburgh, and the
Commander in Chief of his Majesty’s forces, and

the troops under their command, and wounded sev-

eral of the soldiers who were assembled in order to -
disperse the mob.

The military having dispersed the mob, and sev-
eral of the rioters being apprehended, the magi-
strates, next forenoon, ordained one Grieve, a bak-
er, an active person in the tumult, to be instantly
whipped through the city by the common execution-
er. To save the delinquent from undergoing the
punishment awarded by the magistrates, the prison-
er Mowbray, and his associates, collected 2 mob a-
fresh, rescued the baker, from the town officers and
the executioner, and carried him off in triumph.

The prisoner was served with an indictment,
charging him with having transgressed the statutes
already specified, by being engaged.in this tumult;

- and his Majesty’s Advocate declared, that he restric-
ed the libel against the prisoner to his ¢ accession to
¢ the tumult on Monday in the forenoon, in rescu-
¢ ing the baker from the execution of justice.” The
Lords found the libel, as restricted, relevant to infer
the pain of duth.

THE PROOF.

The prisoner judicially declared, that he was present
at the tumult libelled, and assisted in rescuing the
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1686 baker Eom the town-officers. He craved God and

oI

the king’s pardon for his offence, declared that he
was heartily sorry for it, and came in the King’s will.

George Macfarlane, one of the town officers of
Edinburgh, deposed, That on Monday last, as he
was employed by the magistrates to execute the sen-
tence against Grieve, the prisoner was one of the
mob which rescued him. The deponent called out to
the prisoner to be gone; but this he refused, saying,
¢ he would take part with the #rades;’ and, upon
Grieve’s being rescued from the town officers, the
deponent saw the prisoner take Grieve by the hand,
and march off with him amidst the mob.

John Thomson, town officer, deposed, That, on
Monday last, he saw the prisoner amidst the mob
which threw down the town officers, and rescued the
baker, and heard him declare he would stand by the
trades.—Two more witnesses swore to the same pur-
pose. ;

The jury unanimously found the prisoner’s acces-
sion to the tumult, in rescuing the bakér from the
execution of justice, proved by his judicial confes-
sion.—The Court adjudged the prisoner* to be taken
to the Cross of Edinburgh on Wednesday next, the
10th of February, and to be hanged on a gibbet till

# Fountainhall says two persons were tried this day for being
concerned in this tumult; but he does not mention their names.
*The records of justiciary testify, that no person was tried or out.
Jawed on account of this tumult, at this time, except Mowbray,
por at any other time that I know of, except on the 26th of that
same month, when Keith, whose trial is also mentioned by Foun-
tainhball, was tried and convicted. See Fountainhall’s Decisions,
vol. 1. p. 401. 407, -
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he be dead. It appears that the Privy Council grant- 1636
ed the prisoner areprieve till.a short day. Whether “™

he got any farther -respite, or was then hanged, is -
uncertain, as the records of Privy Council for A, D,
1686 are missing. One Keith, a fencing-master,
was tried on the 26th of that month for accession to
the same tumult, was convicted, and was hanged at
the Cross of Edinburgh on the 5th of March.

. The discipline manifested in this trial, conviction,
and execution, when compared with a recent occur-
rence, 1mpresses us with no very favourable idea of
the present times.

The tumultuous disposition of the rabble®, impa-
tient at the price of grain after 2 succession of bad
crops, bad broke fosth in a variety of outrage that
required an examplary and decisive check. William
Spence, a matross in the second battallion of artillery,
was prosecuted by his Majesty’s Advocate before the
High Court of Justiciary at Edinburgh, on the 13th
of December, 1784, He was charged in the indict.

ment with being an active person in assembling a .

mob, on the 7th of June preceding, at the village
of Ford, about ten miles from Edinburgh, for the

® In the prospectus of this work which I published, T proposed

to lay before the public the trial of the malt-tax rioters for pillag-

ing and demolishing the house of Mr. Campbell of Shawfield,

A. D. 1725; but, upon fully examining and considering the charge

against the prisoners, the informations for his Majesty’s Advocate,

and them, the interlocutors of the Court of Justiciary upon the

defences stated for the prisoners, the proof led in the cause, the

_ verdict of the jury, and the judgement of the Court; I say, upon

a consideration of the whole cxrcnmstances, this trial, accord(ng
to my ideas, is in many respects improper for publication.

Mm

\
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declared purpose of demolishing a distillery;*—with
exciting a number of colliers to join the mob;—with
breaking into the distillery, and actually setting fire
to one or more of the buildings with his own hands.t
—As the evidence in this trial is not recorded, I have
it not in my power to speak from my own know-
ledge as to the evidence of Spence’s guilt: but, not-
withstanding that the crime was wilfil fire-raising;
notwithstanding I have been informed by every per-
son I have conversed with who was present at the

“trial, that the evidence of his guilt was complete,

¢‘the jury, by a great plurality of voices, found the

‘¢ pannel Not Guilty.’

The consequences to a country, if juries will be so
preposterous as to acquit a prisoner contrary to evi-
dence, for a crime so dangerous to society, are too
obvious to require to be enlarged upon. I must,
however, take the liberty to observe, that it appears
requisite that the mode of summoning juries in this
city should undergo some alterations. The number
of trials by jury in Edinburgh, before the Courts of
Justiciary, Exchequer, &c. is considerable, and the
jurymen are generally chosen from among the mer-
chants, shopkeépers, and tradesmen. Those who
follow the profession of the law} are never called.
The landed gentlemen, or freeholders, of the three
Lothians, are seldom or mever summoned, except

* This distillery was burnt to the ground. The damage was
estimated at £7000. ‘
- -t Records of Justiciary, Deccmber 13, 1784,
{ The Faculty of Advocates claim an exemption; and those

- who practise at the bar.are undoubtedly entitled to it,
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in the trial of a landed man. The inhabitants of the 1686
town of Leith, although men of consequence in the “*~

mercantile line, are seldom called but in trials which
have some relation to maritime affairs. A practice
has also crept in of not summoning upon a jury,
gentlemen who have preferred a residence in Edin-
burgh to living at their estates in the country, and
who, consequently, cannot be called to attend the
circuits in their respective districts. By these means,
the rotation of duty of sitting upon jury comes very
frequent upon that class of people which are in use
to be called, and the duty imposed upon them is
therefore heavy and urequal By these means, alsa,
improper persons are sometimes summoned to sit in
jury upon a prisoner: for this important article in the
administration of justice is generally left to inferior
clerks.—It is perfectly well known that there is a
description of men in this city, of whom it could
not be expected that any power of testimony would
lead them to convict a prisoner of certain crimes,*
yet who (it is believed) would listen with gloomy
joy to-criminal accusations of a nature that no Lord
Advocate would now dream of raising. By extend-
ing, therefore, the classes of pcople from which our
jurymen are to be chosen, the burthen will become
the easier upon those who discharge this important
trust, and the danger will be avoided f having

* I humbly think, that, in trials of difficuls¥ and importarce,
the proper officer should have it in his power to send up to the
Court a list of forty-five men whom he thinks intelligent and in-
dependent; and that, when the judges mame the fifteen who are
10 sit upon the jury, the prisoner should have it in his power t-
Ghanenge a third of them withcut any cause assigned.
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1686 crimes of the most permcxous tendency tried by a

“* jury of men illiberal in their sentxments, and vio-
lent in their prejudices, who, in the trial of a pri-
soner, consider more the nature of the crime, than
the strength of the evidence.

I have heard it urged as an apology for the jury
who sat upon Spence, in having given such a verdict,
that they would have pronounced a different one,
had it not been, that, of late, too kttle respect has
been paid to the opinions of jurymen when recommend-
ing a convict to mercy:. 'This, 1 know, alludes to the
case of James .Andrew, who was convicted of rob-
bery, and condemned; and who, notwithstanding
that the jury unanimously recommended him to
mercy, was executed in terms of the sentence, upon
the 4th of February, 1784. As this has been a to.
pic of conversation, and with some, of animadver-
sion, I shall'state what J know concerning it.~—The .
jury gave a recommendation in favour of the pri-
soner, sctting forth their reasons for so doing: the
Court made a report of a very different nature. As
1 have only seen the former, I cannot form, far less
can I presume to deliver an opinion between these -
opposite sentiments of the Court and jury. My
purpose then is but to show, that the case was ac-
curately and fairly laid before his Majesty. Itappears
from Lord Sydney’s letter to-the Lord Advocate, of
the 21st January,* 1784, that Lord Kennet’s ¢ report
¢ upon the case, the minutes of the trial, and the e.
¢ videnge given thereupon, together with the recom.
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¢ mendation of the jury,” were laid before the King,
who ¢ havmg maturely considered the case of the
¢ convxct, does not see’sufficient grounds for extend-
¢ ing his royal mercy to him,” And Mr. Chalmers,
the solicitor at London who corresponded with Mr,
Bruce, the agent for the convict, writes to him thus:
The under secretary ¢ showed me all the papers that
¢ had been transmitted from Scotland, and laid before
¢ the King. Lord Kennet’s report states very ac-
¢ curately the circumstances of the case, and men-
¢ tions the recommendation of the jury, and the

877

1686
e

¢ grounds they went upon; but adds, that he and his -
¢ brethren did not think Andrew a proper object of

¢ the royal mercy; giving the reasons, and shkowing,
¢ that the arguments of the jury were not solid; in
¢ very distinct clear terms.’—As the jury had a right
to give a recommendation, so the judges were en-
titled to make a report; and no ground of complaint
can arise from this case, unless it shall please jury-
men to alledge that his Majesty is not at liberty to
act according to his own judgement, in the exer.
cise of the most sublime part of his prerogative,

But even supposing that improper means had been
used to with-hold the royal mercy from Andrew, I
cannot admit that this is any apology for the jury
which sat upon Spence the matross, having pronounc-
ed a verdict finding him 7ot guilty; for I consider him
to have been a most unfit object of mercy; because
from the recent and repeated outrages of the rabble,
and instances of timidity in the civil magistrate,
none of the crimes which arise from the avarice or
malignity of an individual, are so hurtful to society
as this conlagious spirit of ﬁ:‘e-raising and tumuylt,
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1636 And this prisoner, Spence, was not only reckoned by
™ the spectators of his trial, to have been proved guilty
as a ringleader in the tumult, but also as having set
fire to the distillery with his own hands.—Lord Ken-
net made the above report, relative to Andrew,
as President of the Court of Justiciary, in absence
of -the Lord Justice Clerk. His acuteness of appre-
hension, his solidity of judgement, and his accuracy
in business, were acknowldged when he was alive;
and are now sealed by the united regret of the Bench,
the Bar, and the Public.




OF PIRACY.

e

Zrial of Captain Thomas Green, Commander of the
Worcester, a Ship belonging to the English East
India Company, and of Fourteen ¢f his Crew, for
Piracy and Murder, committed on a Ship and its
Crew on the Coast of Malabar. '

TrE opposite lights in which the Parliaments of 1705
England and Scotland viewed the institution of the ‘"~
Indian and African Company, in the latter of these
kingdoms, and the ferment which arose in Scotland
upon the ruin of this Company, and the loss of its
settlements, have already been mentioned.* The
contests between the English and Scottish Companies
trading to the East Indies, excited further animosi-

ties between these nations. The Annandale, a ship
belonging to the African Company, had been seized
. in the Downs by the English East India Company,

and the pressing instances with which the former so-
licited its restitution being disregarded, they procur-

ed an order from Government in Scotland, for seiz-
“ing, by way of reprisal, this vessel the Worcester,
which had arrived in the Forth. The vessel was
conducted to the harbour of Burntisland. She was
detained there in virtue of a precept from the Scot-

* See the Trial of Thomson and Auchmouty, p. 104.
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1705 tish Court of Admiralty; and an action was brought

vV before that Court, at the instance of the African
Company, for having the ship declared a lawful
prize, on account of the East India Company’s un-
justly seizing and confiscating the Annandale.

While the Worcester lay thus under an embargo,
the unguarded speeches of the crew, in their cups
or their quarrels, led them to be suspected of the
crimes of piracy aud murder committed upon a ves-
sel and its crew in the East Indies, belonging, 25 was
supposed, to one Drummond, a Scoichman.®* The
suspicions thus entertained were the cause of a pre-
coguoition being taken of the affair, and the presump-
tions of guilt arising from this precognition, wese s0
strong as to give occasion to the following trial,

On the 13th of February, 1705, an act of the
Scottish Privy Council was passed, authorising a
prosecution against Captain Green and his crew, be.
fore the Court of Admiralty, and ordaining the Lord
Chancellor to make application to her Majesty for a
pardon to Charles May, surgeon, Antonia Ferdinan-
do, cook’s mate, Antonia Francisco, the captain’s
man, George Haines, steward, George Glen, quar-
ter-master, and Alexander Taylor, foremast man.—
‘The Privy Council, at the same time, appointed the
Earl of Loudon, Lord Belhaven, Sir Robert Dundas
Lord Arniston, Sir John Home of Blackadder, and

~ John Cockburn, youanger of Ormeston, assessors to
Mr. Graham, the Judge Admiral.

* Records of Admiralty, 5th, 1Sth, 14th, 16th, 21st March,
1705. De Foe’s Hist. of the Union, p. 46. Trial of Captain
Thomas Green, Ldinburgh, printed by Thomas Anderson,
A. D. 1705,
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The prisoners were brought to the bar on the 5th 1705
of March, 1705. It was charged against them in the “™
indictment, that, in the months of February, March,
April, or May, 1703, they did meet with another
ship bearing a red flag, and manned with English-
men, or Scotsmen, on the coast of Malabar, nigh
Callicut:— that they did, without any lawful war-
rant, or just cause, attack the said ship in a hostile
manner, with guns and otherwise, boarded her, kill-
ed the men, and threw them overboard, took the
goods from on board of her, and lodged them in the
Worcester; and then disposed of the vessel thus pira-
tically captured to one Coge Commodo. The indict-
ment also contains 2 minute narrative of the circum-
stances from which the prisoners’ guilt was inferred.
But it were superfluous to insert them here, as they
will appear with greater propriety in the evidence
led in support of this prosecution..

A formidable band of counsel appeared both for
the prosecutor and the prisoners; and the following
objections to the relevancy of the indictment were
stated, partly in written informations, and partly in
pleadings at the bar. '

1t was pleaded for the prisoners, that the crimes li-
belled being alledged to havebeen committed by Eng- ‘
lishmen on the coast of Malabar, this Court had ng
jurisdiction; and the prisoners ought to be remitted
for trial to the proper courts of law in England. 2do,
That Henry Keigle, the ship’s carpenter, and certain
others of the crew who were indicted along with
him, being part of Captain Green’s crew, and under
his command, could not be put upon their trial, till
the Captain himsclf was previously tried. £tio, That

Nn
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1705 Captam Green could nct be tried till John Reynolds,
' and certain others of the ptisoners who had received
an indictment, should have undergone a previous
trial; because he the Captam had them cited as excul-

. patory witnesses; and, in case of their acquittal, was
entitled to their evidence in his behalf: otherwise
the author of a groundless and invidious prosecution,
while he raised an indictment against the principal
offender, by also comprehending, in the indictment,
the whole exculpatory witnesses as accomplices,
might deprive a prisoner of the evidence in his de-
fence. 4o, That the libel was too general and in-
definite, as it did not specify the name of the ship
alledged to have been pirated, the designation of
the Captain, the names of the persons said to have
been murdered, nor any circumstance by which the
ship in question might be specially distinguished:
yet is requisite that all these be set forth in 2 crimin-
al indictment, not only in point of form, but of ma-
terial justice; for otherwise a prisoner might be pre-
cluded of many solid defences, such as, that the ship
said to have been pirated, was in an opposite quarter
of the globe; that she still remained in possession of
her lawful owners; that ghe persons alledged to have
been murdered were still alive, &c. That it was the
more necessary that the prosecutor should be oblig-
ed to specify the ship particularly, as the prisoner,
Captain Green, having a commission under the Great
Seal of England, impowering him to act in hostility

" against pirates, might actually have taken or destroy-
ed a ship and killed the men, without having done
any thing contrary to law. ~5fo, That the indict-
ment was laid in such manner, as to show that the
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prosecutor meant to establish the prisoner’s guilt, 1705
not by positive testimony, but circumstantial evi- A~
dence; and that the circumstances charged in the in-
dictment were not such as necessarily to infer a con-
clusion of the prisoner’s guilt. And,indeed, to hold
a crime to be proved by circumstantial evidence, was
extremely hazardous, and what many lawyers deem-
ed illegal. '

To these objections to the relevancy of the indict.
ment, it was replied by the counsel for.the prosecu-
tion, ‘1m0, That the jurisdiction of the Court was
established by act 1681, cap, 16. which declares, that
the High Court of Admiralty has the sole jurisdic-
tion, in all maritime causes, civil and criminal, and
against all persons foreign or domestic.— And, inde~
pendent of this statute, this Court must possess a
jurisdiction over the prisoners in the crime of piracy;
for, if pirates are not liable to be tried in the
country where they are apprehended, this class,
the most Jawless and desperate of men, would
escape without punishment or even trial, unless
they happened to be apprehended in a country of
which they were natives, or where the crime was
committed. 2do, and 8#o, That the plea which
had been urged in behalf of some of the prisoners,
that they could not be tried till their Captain had
undergone a previous trial; and the Captain's plea,
on the other hand, that he could not be tried before
‘certain of his crew, was a notable example of argu.
ing in a circle; and, by admitting such objections as

this, where more than one person was accused in
an indictment, criminal process might be altogether
gtopped: that such of the prisoners as were of Cap-

PR
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1705 tain Green’s crew, cculd not plead the authority of

PIRACY.

Y their Captain, to exculpate them from the charge
in this indictment, for no warrant could authorise
piracy; and the prisoners were all indicted as socii
criminis.—And although, if a prosecutor should a-
dopt a measure so extraordinary, so villanous, as to
comprehend both the alledged perpetrators, and the
exculpatory witnesses, in one indictment, with a
view to preclude the accused of their defences, this
might entitle the alledged perpetrators to insist up-
on those of the defenders whom they were to sum-
mon as witnesses being previously tried; yet ‘it be-
hoved the perpetrators to specify a probable ground
of the innocence of these intended witnesses; but the
prisoner, Captain Green, had set forth no such ground
of the innocence of those of his crew whom he
proposed to adduce as evidence. 4fo, As to the
objection of the libel being too general and indefin.
ite, it was laid as specially as the circumstances of
this remote crime would admit.—Piracy and mur-

der were ‘equally such, and alike punishable by the
" laws, whatever might be the names of the vessel

pirated, and the persons murdered, or whatever
nation they might belong to.—By admitting an
opposite doctrine, it might be- maintained, that a

" ship might be attacked and sunk, and her crew

murdered, in the Road* of Leith, before thousands
of spectators on the opposite shores; and yet, al-
though the evidence of this act of violence was so
notorious, it could not be the foundation of a trial,
if the perpetrators should have accomplished their vil.

~ * The place where vessels ride at anchor off Leith harl}ou:. |
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lany so completely, as to have utterly destroyed the 1705
ship and her crew, and to have sent them both to “*

the bottom of the deep. Neither was it requisite
that the libel should be more.minute as to time and
place. In a piracy committed in the Indian ocean,
where the total destruction of the sufferers rendered
the proof of ggilt extremely difficult, it was impos-
sible to specify the precise latitude of the ship, or
the day of the month when the crime was commit-
ted. Indeed, the day and place of the commission
of a crime were not necessary to be specified in an
indictment, unless they were charged as aggravations
of the guilt; such as that the crime was committed
of a Sunday, or against a person in his own house;
and, if a defender should require that day and place
be specified, because he means to prove an alili, it
must be upon condition that he admit the crime
charged in the indictment to have been actually com-
mitted; although he, by reason of the alibi, can in-
struct, that he was not the perpetrator. And the
commission, under the Great Seal of England, which
Captain Green possessed, far from rendering a more
special condescendence necessary, would, in the course
of the trial, afford a strong presumption of the pri-
soner’s guilt; for the commission required, that the
/Captain should keep a particular journal of any hos-
tile attack he should make upon any vessel; and, by
the journal produced by the prisoners, it did not ap-
pear that he had made any such attack. :

The Court repelled the objections to their jurisdic-
tion, and also the whole objections stated against
the relevancy of the indictment; and found, that
the same being proved, ¢ by clear and plain evidenge,
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1705 ¢ relevant to infer the pains of death and confiscation
"~ ¢ of moveables.’

THE PROOF.

Antonia Ferdinando, cook’s mate of the Worces-
ter, a Black, deposed, that he believaskin God, was
born of Christian parents, and was himself a Chris-
tian;—That, about two years and a half ago, he came
aboard the sloop belonging to Captain Green, the
prisoner’s ship, then on the Malabar coast, and en-
tered into the service of Mr. Loveday the purser.
When sailing on that coast, he saw an engagement
between the Worcester, her sloop, on board of which
the deponent was, and a ship manned with white
men, speaking English, and bearing English colours;
that is to say, calours of white, red, and black, such
as the Worcester did bear.—~Captain Green, Captain
Madder the first mate, James Simpson the gunner,
and others, to the number of about twenty men,
manned the sloop. The sloop engaged the strange
ship first, and the Worcester joined the engagement
afterwards. It was a running fight of three days,
and happened between Tellicherry and Callicut,
On the third day those in the sloop boarded the
strange ship, took her crew from under the deck,
killed them with hatchets, and threw them over-
board; and the said prisoners, Green, Madder, and
Simpson, were among those who boarded the strange
ship and killed the men. The deponent believes,
that the men so killed, and thrown overboard, were
about ten in numbet. There were but few goods
in her; these were carried 3board the Worcester,
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and consisted partly of China-root; and the vessel 1703
thus captured was manned by some of the Worces. “~
ter’s crew, carried to Callicoiloan, and there sold
for the service of a Malabar King, to a man bearing
a Malabar name, and whose servant was called Coge
Commodo.—He knew not what men, or whether any
belonging to the Worcester or her sloop were killed;
but he the deponent was wounded in the arm, and
now shows the wound in Court.——Captain Madder
- said to the deponent, that, if ever he told any man,
cither white or black, of this engagement, he would
throw the deponent overboard.——Deposed, That, dur-
ing the engagement, Reynolds, the second mate, was
ashore at Callicoiloan, as the deponent believes.—
This deposition is subscribed by the deponent in the
Malabar character, and by Captain George Yeoman,
merchant in Dundee, his sworn interpreter.

Charles May, surgeon to the Worcester, deposed,
That he sailed with this ship fromEngland. Whenthe
vessel was on the Malabar coast, he was set ashore at
lbeck, and went some miles up the country to Calli-
coiloan. About a fortnight after, he heard firing at
sea; and meeting with Coge Commodo, merchant,
and Francisco de Olivera, interpreter to the Worces.
ter, who had come that day from Ibeck, he asked
them what meant the shooting? and they said, that
the Worcester had gone out to sea, and was fight.
ing with another ship. Next morning the deponent
went to the shore, where he saw the Worcester rid.
ing at her former birth about four miles from the
shore, and another vessel riding at her stern. Soon
after, the Worcester’s long boat came ashore in great
haste; the deponent asked the boat’s crew what had
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1705 brought them ashore, it not being usual for boats to

come over the bar, on account of the greatness of the
surge? and they answered, that Captain Madder had
sent them for a pinguetta® with water, because all their
waler had been spilled or staved the night before. The
men told him they h€d brought in a ship with them,
but he did not speak to them in relation to any fight,
for he made no stay, but returned immediately to Cal.
licoiloan, where his patients were. About five or-six
days after, he went aboard the Worcester for some
medicines, and saw the decks lumbered with-goods
in chests and bales. He said to Mr. Madder, ¢ What
¢ have you got there; you are full of business?’ upon
which Mr. Madder cursed him, ¢ and bid him go
¢ mind his plaster box.” There was a ship then rid-
ing at the Worcester’s stern, which the deponent was
afterwards informed was.sold to Coge Commodo.
Some time after this the Worcester’s sloop came
down the coast, and Antonio Ferdinando, the pre-
ceding witness, was sent ashore to the deponent at
Ibeck. He was wounded in the arm; the deponent
took off the dressings; and the wound was a fracture,
which appeared to have been occasioned by a gun-
shot.. He asked at Antonio who had dressed the
wound and set his arm? and Antonio said, that he -
had been sent ashore at Cochin, and dressed by a
Dutch surgeon. Some time after, he went aboard
the Worcester and visited Antonio, and the otheriper-
sons in the ship who stood in need of Lis assistance.
A wounded man called Mackay, and another called
Cumming, came to him at the medicine chest. He

“# A sort of little boat,
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-aiked them how they came by their wounds? and 1705
-Mr. Madder hearing this desired the deponent to ask “~*

no questions; and forbade the patients to answer him
. upon their peril. An altercation immediately took
‘place between Mr, Madder and the deponent, who
told him, he had no command over the deponest.
-Madder replied, he would make his complaint to one
who had; and an order was speedily given for carry-
ing the deponent ashore, and as speedily executed.
Deposed, That this happened in the month of Jan-
vary or February, 1709,

Antoni6 Francisco, a Black, servant to the prison-
er, Captain Green, deposed, That when he was 2.
board the Worcester on the Malabar coast, he heard
the firing of guns from on board the Worcester, to
the number of six, or thereabout. The deponent
was at this time chained and nailed to the floor of
the forecastle; he had been so for about ten days;
and continued thus confined in all about two months,
Two days after he heard the firing, he saw some
goods brougbt aboard, which Antonio Ferdinando,
a preceding witness, told him had been brought eut
of a ship they had taken. Ferdirando told him also,
that ten of the crew of the taken ship were killed;
and showed the deponent a plaster on his arm, say-
ing, he had been wounded aboard the Worcester’s
sloop when she took the other vessel.

John Brown, shipmaster in Leith, deposed, That
he went on board the Woreester, by order of the
Lards of Privy Council, when the ship was unload-
ed, and saw the hatches, which were fast and sealed,

opened. Few or none of the packed goods were

numbered or marked, although it is customary for
Oo
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1705 goods to be so; and he, the deponent, never fecéiv-
™ ed any goods but what were marked, so that he
might know to whom they belonged. Being inter-
rogated for the prisoners, he deposed, That this is
customary whether there be a supercargo aboard or
not; and whether the goods belong to ten men, or
one man. Being farther interrogated for the prison-
ers, Whether it might be owing to the pepper being
spoiled and heated, and the goods much damaged,
that they wanted the mark? deposed, That, where
the goods were damaged, the bales were rotten to
pieces, but, where the goods were entire, the bales
and packages wanted both nubmer and mark.
Archibald Hodge, shipmaster in Leith, deposed,
he was on board the Worcester, when she was rum.-
“maged by-order of the Privy Council, and saw the
goods unloaded. Most part of them wanted both
number and mark, which is nowise common or re-
gular in any ship -the deponent has ever seen, but
he never saw an East India ship unloaded before.
John Glen, goldsmith, deposed, That last summer,
the second day after the Worcester came into Leith
Road, he went aboard that ship.—When in the ca-
bin with Captain Madder and one Hammond, who
is now in England, Madder took a seal out of -his
pocket, and asked the deponent what he thought of
.the Scots African and Indian Compdny's arms, and
put the seal in his hand. It was about the size of a
half-crown piece, had a handle of lignum vitae; and
there were engraved on it a St. Andrew’s cross, 3
dromedary, with a castle on its'back, a ship, with
.a rising sun above the helmet, and two wild men for
supporters.
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James Wilkie, tailor, deposed, That, in October 1705
last, after Captain Green’s ship was brought into

Burntisland harbour, the deponent went there with
his mother, with a view to get intelligence concern-
ing his brother, who had gone with Captain Drum-
mond tothe East Indies. The deponent fell in com-
_pany with the prisoner George Haines, at the house
of Mrs. Seton, and asked him, Whether he had seen
Captain Drummond in the course of his voyage?
Haines fell in a passion, and said, ¢ Damn me, what
¢ have I ‘to do with Captain Drummond.” The de-
ponent dropped the conversation; but, after they
had drank 2 while, and he thought Haines in better
humour, he asked him, If he had not heard of, or
" seen any Scottish ship in the East Indies? Haines an.
swered, that, when they were upon the Malabar coast,
they were informed by a Dutch vessel, that one Cap-
tain Drummond, commander of a Scots ship, had
turned pirate, upon which they had manned their
sloop, and made themselves ready in case of an at-
tack; but they did not see Captain Drummond.
Deposed, That Haines added, he had in his custody
when the Worcester was seized in Leith Road, what
he would not have had to fall in the seizer’s hand for
twice the value of the ship;* and that he had throwa
it overboard after the ship was seized, adding, ¢ Let
¢ them seek it now at the bottom of the sea,*
William Wood, a gunner of her Majesty’s artillery,
deposed, That the prisoner George Haines, John

* By a confession and declaration which Haines afterwards
emitted, it appears, that this which he was so anxiouns lest. it
should fall in the prosecutor’s hands, was a private journal he

had kept of the ship’s progeedings.
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1705 Henderson, writer in Edinburgh, and the deponent,

" were in company together at Burntisland, and had
drunk hard, Haines fell into a melancholy fit, and
Henderson inquiring the reason of it, Haines said,
¢ It is a wonder, that, since we did not sink at sea,
¢ that God does not make the ground open and swal-
¢ low us up when we are come ashore, for the wick-
¢ edness that has been committed during this last voy-
¢ age on board of that old bitch,” pointing to Captain
Green’s ship.  After. this, he went a walking in
Burntiland Links with Haines; and the deponent
happening to mention to him, that Captain Mad-
der’s uncle was burned in oil for attempting to burn
the Dutch ships at Amsterdam,/Hames answered,
< If what Captain Madder had done, during this last
¢ voyage, were as well known, he deserved as much
¢as his uncle had met with’—John Henderson,
writer in Edinburgh, deposed conform to the pre-
ceding witness, in every thing save the conversation
that passed between the said witness, and Haines the
prisoner,in Burntisland Links.——Ann Seton, in Burnt-
island, confirmed the preceding conversation, except
that which happened between Haines and Wood in
the Links,

Besides these depositions, the prosecutor produced
in Court Captain Green’s journals, from which it
appeared, that the most anxious and minyte instruc-
tions had been given to Captain Green by his own-
ers, that no letter should pass between them but in
cypher, and that even these should be addressed to
a third person; and that, during the voyage, no let-
ters whatever should be sent by any of his crew ta’
England,
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The jury returned the following verdict: ¢ They, 1705
¢ by plurality of votes, find, That there is one clear

¢ witness as to the piracy, robbery, and murder, l-
¢ belled, and that there are accumulative and con«
¢ curring presumptions proven for the piracy and
¢ robbery so libelled: but find, that John Reynolds,
¢ second mate of the said ship, was ashore at the time
¢ of the action.” The Court, on the 21st of March,
sentenced Captain Green and four of his crew, to be
taken to the sands of Leith on the 4th of April, and
hanged till they be dead; four more of the crew to
suffer in the same place on the 11th of April; and
five more to meet the like fate on the 18th of that
month; and they dismissed John Reynolds from the
bar. .

As the factions into which Scotland was then di-
vided about the depending treaty of Union, did each
of them take up this cause as a matter of party, the
faction which favoured the Union maintained the
prisoners’ innocence, and on this ground solicited a
pardon for them. The party, again, that opposed

the Union, which was much more numerous, and:

fully more violent, held the evidence of the prison-
ers’ guilt as equal to demonstration, and resented the
attempt to obtain a pardon for the prisoners with the
highest indignation. Three of the convicts, Captain
Green, Madder his first mate, and Simpson the gun-
ner, suffered on the day appointed. The rest were
reprieved from time to time, and finally pardoned.
Green and Madder, some days before their execu-
tion, published a paper which they called their last
speech. In this they maintained their innocence; a

circumstance which makes no impression upon me,:
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1705 when I consider, that not only the Queen could par-

"~ don, but the Scottish Privy Council could reprieve
them, and that they entertained hopes of pardon till
the last hour of their lives. On the other hand, three
of the convicts, Linstead, Haines, and Bruckly, emit-
ted, after sentence of death had passed upon them,
judicial confessions and declarations, acknowledging
that Captain Green and his crew were guilty of the ‘
piracy and murder hbelled. And I must acknow-
ledge, that Ilook upon this confession as entitled al-
most to as little credit as Captain Green’s denial of
guilt; for, as the latter built his hopes of pardon
from the English faction, upon the declaration of his |
innocence, so the former might ground their expect- |
ations of mercy from the Scottish faction, upon flat-
tering them, by confirming the guilt of Captain.
Green and his crew,

Jokn Mactver and Archibald Macallum, Merchants
in Greenock, for sinking and casting away of Ships,
end piratically relanding and selling their Cargoes,
gfter Entry in the Customhouse, for the purpose of
Defrauding the Underwriters and the Revenue.,

L]

178+ 1 HE prisoners were prosecuted before the High
7 Court of Admiralty, at the instance of Ilay Campbell,
Esq. his Majesty’s Advocate, and John Monro, Esq.
Procurator-fiscal of that Court. The indictment sets
forth, That, by the common and statute law of this
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realm, the wilfully casting away, sinking or otherwise 1784
destroying of ships, for the purpose of defrauding the ™~
underwriters, or the revenue, and piratically reland-
ing and selling, or otherwise disposing upon the car-
goes of such ships, after these had been entered in
the Customhouse for exportation, are crimes of a
heinous nature, and severely punishable.* Farther,
That, by an act 'of King George 1. an. 4to, cap. 12,
and by Geo. L an. 1lmo, cap. 29. it is declared,
that whoever shall destroy, or procure to be destroy-
ed, the ship of which he is an owner, officer, or ma-
riner, to the prejudice of any person who may have
insured the goods with which she was loaded, or of
any merchant who may have goods aboard, or that
of any owner of such ship, shall suffer, as in cases of
felony, without benefit of clergy: yet, that the pri.
soners, upon one or other of the days of April, May,
or June, 1781, being owners of the ship called the
Endeavour, then in Greenock, did freight the ves-
sel for Halifax in Nova Scotia, loaded her with a va-
riety of goods for the said port, and insured them at
London and Glasgow for a large sum upon the said
destined voyage: that the prisoners did form a de.
sign of relanding the said goods in whole or in part,
with a view to defraud the underwriters and the re-
venue; and, accordjngly, did reland part of the said
goods before the vessel left the Clyde: that the pri-
soners also. formed an intention of destroying the
ship, gave directions for that purpose to James Ro-
bertson, the master, and Neil Macallum, the first

* Records of Admiralty, 1th May, 14th, and 15th June,
1784. ‘
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-¥784 mate; and prevailed upon them by money, good
-+~ deeds, or promises, to accomplish their wicked pur-
.pose. In comsequence of this combination, the mas-
ter and mate bored holes in the bottom of the ship;
and, upon her being taken by an American privateer
in the course of the voyage, two holes were found
in her bottom, the one plugged up, the other open,
and every thing ready for the final completion of the
_prisoners’ purpase: motwithstanding all which, they
.sought and recovered from the underwriters the
.sums insured on the ship, to the amount of several
thousand pounds.—The indictment also charged the
prisoner, Archibald Macallum, with crimes of a simi-
lar nature, in relation to a vessel called the New
York, bound for the ports of New York and Phila-
delphia. "And, farther, that he did receive draw-
backs and bounties npon certain goods which he had
entered in the Customhouse, as part of the cargo of
the said ship, for exportation, but which goods he
did fraudulently reland, and dispose of for his own
use.

Counsel were heard at great length, and informa-
.tions also were ordered upon the relevancy of the
indictment. '

It was contended in the information for the pri-
soners, that the acts 4th and 11th George 1. upon
which the indictment was laid, did not extend to
Scotland. Many acts of Parliament, it was said,
have been passed since the Union, which peither
were meant to extend, nor could be construed to
extend to this part of the united kingdom. This
must be the case where an act is grafted upon sta-
tutes passed in England before the Union, and where
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a mode of procedure was prescribed inconsistent with 1784
the forms observed in Scotland. Such, however, is ™"

the case of the statutes libelled on. They are a con-
firmation of sundry acts passed in England, respect-
ing the destruction of ships, from the act Charles I
an. 22. cap. 11. downwards; all of which acts relate
. to each other, and form a progressive chain of the
statutory law of that country. Further, the mode
of trying offences against these laws prescribed by
act 11th, George I. cap. 29. is totally inconsistent
‘with the forms established in our Courts, which de-
.monstrates, that these l]aws were never meant to ex-
tend to Scotland. Accordingly, in the case of Lam-
pPro, A. D. 1751, a solemn decision was pronounced
.by the Judge Admiral, after the most mature deli-
beration, finding, that the statutes 4th and 11th of
George L. did not extend to Scotland: and the justice
and propriety of this decision is confirmed by a sub-
sequent act of Parliament, viz. George Il. an. 26.
cap. 19. ¢ for enforcing the laws against persons who
¢ shall steal or detain ship.wrecked goods.” In this
statute, which relates to the 4th of George 1. found-
ed upon in this indictment, it is enacted, that the
same shall, in all things, remain in full force, save
only in so far as it is altered by the present act, ¢ pro-
¢ vided, that nothing in this act contained, shall extend,
¢ or be construed, to that part of Great Britain called
¢ Scotland.’ 'The prisoners further maintained, that,
supposing these statutes of 4th and 11th of George
L. to extend to Scotland, the Judge Admiral has no
jurisdiction to try any offence against them; for that
such must be tried by a commission of oyer and ter-
miner here, in the same manner as in England,

Pp
°
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1784 It was next argued, that the facts charged agai\nst
™ the prisoners, relative to the brigantine the Endea-
vour, were not relevant to infer even an arbitrary
punishment against them. The libel itself did only
charge the prisoner with an intention to cast away
the ship; it was admitted, that the ship was not cast
away; and an intention to commit iniquity is not a
*crime at common law, according to the well known
brocard, ¢ Cogitationis poenam in foro nemo patitur.’
In the information for his Majesty’s Advocate, it
was observed, that it would be matter of just regret,
if the law of this country were so defective, that the
perpetrators of such dangerous and foul crimes as
thosé charged against the prisoners, could not be
brought to punishment. By this alone, it was main-
tained, a repetition of such crimes could be prevent-
ed, and the honest merchant be established in the
Kenefit of insurance; which he was in no small haz-
ard of losing, by reason of the reiterated frauds of
the prisoners and their associates, having excited a
general suspicion and alarm in the underwriters, as
to the fate of every vessel navigated from the Clyde.
Many statutes, no doubt, had been enacted since
the Unicn, which did not extend to Scotland. But
it was the province of judges to determine whether
an act founded upon before them was general, or
confined to a particular part of the united kingdom,
by attending, 1mo, To the purpose of the statute;
2do, To the words in the enacting clauses.—The
purpose, then, of this statute, is to prevent the wil-
ful destroying of ships, to the prejudice of under-
writers or merchants, This surely is no less immo-
ral, no less pernicious on the north than the south of
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the Tweed. To say that the Legislature meant only 1784
to protect England against this crime, i3 to accuse “™"~
the counsels of Parliament: of the extremity of ca-
price. But the caprice of so partial a law would be

" 0o less remarkable than its blindness and absurditys -

for the Lnglish are truly alike exposed to the conse-
quences of this crime, whether committed in the
‘Clyde or in the Severn. Of this no stronger testi-
mony can be afforded, than the facts which gave rise

to this trial; the number of vessels which have been
fraudulently destroyed by the prisoncrs and their as-
sociates® were indiscriminately insured at Glasgow

and Edinburgh, at Liverpool and Lopdon.

As to the words of the statute, they are altogether
repugnant to the prisoners’ plea of its being limited
to England. It is intituled, ¢ An act for enforcing
¢ and making perpetual an act of the twelfth year of
¢ her late Majesty, intituled, An act for the preserv.
< ing of all such ships and goods thereof, which shall
< happen to be forced ashore, or stranded ypon the
< coasts of this kingdom,—or any other of her Mgjes-
< ty's dominions; and for inflicting the punishment of
¢ death on such as shall wilfully burn or destroy
¢ ships.” Now, as this statute was enacted posterior,
to the Union, the words, ¢ upon the coast of this
¢ kingdom,” undoubtedly comprehended the shores
of either England or Scotland. But vain as a crim-
inal’s plea might be deemed, who would urge that
he did not fall under this statute, because the ship -

* The prisoners, with Herdman, who was convicted of the
same crimes on the 29th of June, 1784, and others, their asso-
ciates, in this villanous traffic, are estimated to have dcfraudcd
the underwriters to the amount of L.80,000.
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he had pillaged or destroyed was forced ashore not
at the Coquet Island but at Eyemouth the pnsoners
have not even this to urge in their behalf; for it is
excluded by the subsequent part of the same para-
graph in the statute, viz. ¢ or any other of her Ma-
¢ jesty’s dominions’ Thus, by the words of the act,
it is evident, that, before the prisoners can establish
their argument as to the limitation of the statute,
they must show, that Scotland is no part of the Bri-
tish dominions.—And by the said act of the fourth of
George L it is declared, that this statute of the 12th
of Queen Anne, for preserving of stranded vessels,
and preventing the wilful destruction of ships, ¢ hath
¢ been found, by experience, to be of great use and
< benefit to the seafaring men and merchants of this
¢ kingdom, and other his Majesty’s dominions.’
Further, the whole words of the act, 4th of
George L are dictated in the most general terms.—
If any owner of any ships shall destroy the same, to
the prejudice of any person, he shall suffer death.—
Indeed, when it is intended that a British statute
should not extend to Scotland, its expressions are
not ambiguous or slovenly; for there is a clause de-
claring, either that it is only to have effect in Eng-
Iand, Wales, or Berwick upon Tweed; or, that no-
thing contained in the act shall extend to Scotland.
But no such restrictive clause is to be found in the

 statute libelled on.—As to the case of Lampro quoted

for the prisoners, it was answered, that this was but
asingle decision of a single judge: a decision so much
unlooked for, that even Lampro’s counsel had not
pleaded that these acts did not ¢xtend to Scotland;
but only that trial could not proceed upon them,
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except by commission of oyer and terminer.—And 178¢
that the Judge Admiral’s jurisdiction to try offences “~~’
against these acts, was established by Charles II-
A.D. 1681, chap 16. which vests in this judge a
jurisdiction in all maritime causes, bver all persons
foreign or domestic.

- The prisoners had also objected to the relevancy
of the indictment agaipst them, upon the common
law, so far as respected the brigantine the Endeavour;
for they pleaded; that all which had been charged
against them,*was an intention to destroy the vessel,
which was never carried into execution. But this
argument would not avail them; for, 1m0, The guilt
in them was completed, as far as it lay in. them to
accomplish it, by the instructions given by them to
the master and mate to destroy the ship in the course
of the voyage, so that she might not come to the
hands of the persons to whom she had been consign-
ed; and consequently the prisoners’ embezzlements
of her cargo might not be detected; a purpose equal-
1y accomplished, by the Endeavour’s being captur-
ed by an American privateer. 2do, Their purpose
was accomplished, in so far as holes were bored in
the bottom of the ship, by the prisoners’ associates,
~ the master and mate of the vessel, although they
were not mad enough to let in the gulf, at a distance
from shore, to the certainty of their being drowned.
8tio, Their guilt was not bare intention, but was ac-
tually accomplished in so far, as the libel charged
them with piratically and fraudulently relanding part
of the cargo of the Endeavour; before she left the
Clyde,,
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1784 The Judge Admiral pronounced a very long and

““~ minute interlocutor, sustaining the jurisdiction of
the Court, and finding that the clauses libelled on,
in the 4th and 11th acts of George I did extend to
Scotland: but, as the Endeavour was taken before
the alledged intention of destroying her was carried
into execution, finding, that this article in the indict-
ment does not fall within either of the statutes; but
that the offences charged in the indictment are relev-
ant af common law to infer an arbitrary punishment:
and finding the prisoner, Macallum’s, destroying the
New York, relevant to infer a capital punishment
in terms of the acts.—His Majesty’s Solicitor Gen-
eral then' declared, that he restricted the whole of
the libel to an arbitrary punishment.

THE PROOF.

The counsel for the prosecutor proposed to pro-
duce in evidence the declaration which the prisoner,
Macallum, had emitted in a civil action which was

© instituted against him by certain underwriters. The
counsel for the prisoners objected, that this de-
claration could not be brought against him in a
criminal process. The Judge Admiral repelled this
objection. The declaration related solely to the
New York.

Jobn Carmalt, merchant in Greenock, deposed,
That he heard the prisoners acknowledge they were
in part owners of the Endeavour. In afew days af-
ter the proclamation was issued, offering a pardon
to any person who would discover those concerned
in casting away certain vessels, the deponent met the
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prisoner Maciver, who asked him if he Lad seen 1784
the proclamation? and added, he was sorry he had “*~
not left the country five or six months before; for
he had seen a cloud gathering, which would soon
burst; and he was afraid that if Robertson, the mas-
ter of the Endeavour, should come home, he would
discover things not fit to be known. The prisoner,
Macallum, informed the deponent he was in part
owner of the New York. After advice came of this
wvessel’s being lost, the deponent asked Macallum if
he had sent his vouchers, in order to recover the
insurance? but he answered he had not. In a fort-
night he repeated the question, and got the same
answer; upon which the deponent said, ¢ it did not
€ look so well that he had not forwarded his vouchers,
¢ as the protest was come to hand.” Macallum told
the deponent, that a box of books had been carried
away from his warehouse, which increased the de-
ponent’s suspicions. He asked if the box was in-
cluded in the bill of loading and general invoice;
and if it was entered in the Customhouse? to which
Macallum answered in the negative, saying, that,
when Mr. Hunter should receive the accounts of
what had happened, he would be surprised to find
that no such box was mentioned in the invoice.
The deponent desired Macallum to show him the bill
of loading, as it would give him satisfaction to see
whether this box was included in it or not. Macal-
lum gave it to him; and, upon examining it, ¢ he
¢ found the box of books was included in it” The
deponent then said to Macallum, ¢ What will you do
¢ now; you will be utterly undone?’ to which Mac-
allum replied, he would find out a way to remedy
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1784 that; upon which he took out of his desk a blank

“*~ bill of loading, signed by Forlay, the Master of the
New York; and he, and David Thomson, merchant
in Greenock, in the-deponent’s presence, filled up
the blank bill of loading; and Thomson deleted the
articles from the copy of the Customhouse entries,
and general invoice of the goods said to be shipped
on board the New York. Then Macallum, with his
own hand, filled up the articles, and omitted the
box of books mentioned above; also four boxes of
linens, and some other things which the deponent

" does not remember, all of which were included in
the original bill of loading and general invoice, and
also in a letter addressed to the merchants at New
York, specifying the particulars of the cargo.—~When
this operation was performed upon the bill of loading,
the prisoner, Macallum, wrote a letter to his cor-
respondents at New York, desiring them to pay no
regard to the first letter, which bore that the box
of books, &c. were shipped for them, as they had
not been shipped. But the second and last letter
neither was sent, nor was ever meant to be sent,
to New York, but was preserved in case the first
mentioned letter and. invoice should Be produced
in evidence against Macallum. Deposed, That he
heard Macallum say he had produced the false bill
of loading, when examined before the Judge Ads-
miral.—Macallum told the deponent he had sent the
boxes of linens to one Miller at London.

William Horn, late mariner on board the Endea-
vour, deposed, That he went as a sailor in this ship
from Greenock to Hallifax. About two days af.
ter they left Greenock they put into Kinsale; and
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the vessel was taken in the course of the voyage by 1784-
the Swif}, an American privateer. . The deponesit ™™
‘heard John Mount, oge of the crew, say, be knew
this would ‘be the case, for Captain Robertson had
putdmto Kinsale to see ahether it was © a pine plug
‘ or an oak plug that wes put inlo the ship.’ She lay
at Kipsale a fortmght, and no repau's were made on
her during this time, save paying her sides and tar-
ving her wales. Deposed, That the sessel became
“leaky three days before she was takken. The depog-
ent and Alexander Barber were upon the watch about
four in the monning; -the weather was fine; Neil
Macallum, the mate, came upon deck, threw himself
upon the hencoep, and ordered the deponent and
Barber to rigg the pump. They remonstrated, that
it was uncommon ta-nigg the pump at that hour,
and the vessel had heen pumped at twelye at night,
and was then'dry. The mate, notwithstanding, ip-
sisted that the pump should be tried; and Barber and.
the deponent went and :pumped for about three
quarters of 88 hour ere they overcame the water.
Buning this, the Captain and the mate took their
turn in working at the pump; for the Captain, who
was in bed when they fell to work, rose as soon as
he heard the pump gaing: and from -this time till
the ship was taken, one pump was .kept constantly
going, and anather occasianally, to assist it when it
‘blew hard. ‘Oa the morning on which it was discov-
ered that.the ship was making water, before day light,
shen all was quiet, the deponent went-down into
the cabin, ¢ and thought he heard like the noise of
% water rushing in under the scuttle in the cabin,’—
He immediately told the .mate, and offered tp gp

Qq
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1784 down and look at it, but the mate forbade him, say-
“““ing, he would go himself. He went down, and
:Zeedily returned, and called the deponent a damned
scal, for there was no water coming in under the
scuttle. The deponent then went over the gearter
on a rope, to see if he could discover the leak from
the outside, but could not. Then the deponent and
another of the sailors called Barber, went again into
the cabin, and heard the gurgling noise which the
deponent had done before; and from this they went
to the pump, where they saw the water running in-
to the pump-well abaft; but they minded the matter
no more. The deponent and Barber informed the
crew of what they had observed, and they were un-
-easy at the information. They went round the ves-
sel on the outside, trying to discover the leak, but
-could not; then they expressed their fears to the
" <Captain, and their wish that the vessel should be ex-
-amined at the place where the deponent and Barber
had heard the noise: but the Captain bid them look at
the bow; and both he, and Neil Mac#um, the mate,
said, ¢ that, if'the vessel should sink, the boat was large
¢ enough to carry them all t# land.’ The ship being
<captured by the Swift, an American privateer, both
Robertson and Neil Macallum told the sailing-master
of the Swift, that the leak was abaft in the runn of
the Endeavour. Her crew were put on board the
privateer; and the carpenter’s mate of the latter was
sent to examine the leak. Upon his return to the
privateer, ¢ he told the Endeavour’s people that they
< were all a parcel of damned rascals, for they had
¢ been boring holes in the wvessel.” And, upon the
<rew’s asking what kind of holes they were, he an-
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swered, that they had been made by an inch and 1754
half oggar, or a small bung borer. Deposed, That
one day when he was ¢ making fun’ with the second
mate, he run off with his knife, and was going to
hide it in the pump-well, when he observed a line
fastened to one of the stanchels of the pump-well,
and was going to take hold of it, but instantly Neil
Macallum called to him to let it alone, asking him,
what had he to do there? After the Endeavour was
carried into Penobscot, he heard several of the crew,
and in particular John Riddell, say, that they had
< seen a plug in the pump-well:’ and one day when he
was drinking in Halifax wjth John Mount, he told
the deponent, ¢ it was lucky he did not pull the line
¢ he saw at the stanchell in the pump-well, for that
< John Riddell told him it was fastened to the plug.’
"Deposed, That, before they left Greenock, the pri-
soner Maciver, and Neil Macallum, came aboard the
Endeavour one day about twelve ¢’clock, and brought
‘a box with them, when there was nobody in the ship
except the deponent and Murdoch Maclead. The
priscner desired them to go ashore, and get their
dinner, and to return at three o’clock. They did so;
‘and ‘when they came back, the prisoner and Neil
Macallum were gone. Thinking that they might
have brought something on board to drink, the de-
ponent and Macleod went into the cabin, and opened
the box which the prisoner and Neil Macallum had
brought on board, and found it empty: but, upon
looking into the locker of the cabin, they sawinite
large bung-borer, a small one, a gouge, and @ chissei,
and observed that part of the cargo abajt the pump had
been moved to a greater distance from it, and other
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1784 parts of the. cargo brought nearer jt.—After the Enqs
deavour was taken by the privateer, the deponent
being sent for some things from the litter ship to the
former, saw the carpenters stopping up the holes in
the runn of the vessel, ¢ which brought to the de-

" ¢ ponent’s mind some suspicions as to the use that
¢ had been intended by the bung-borer, &c. he saw
¢ in the locker of the cabin at Greenock.’ When
he returned on board the privateer, he understood
that some conversation had passed between Captain
Robertson and his crew respecting these holes, and
that he had given a draught to Johm Mount for #£20,
and to Alexander Barber, for £10, upon John Macs
iver and Company. On this the deponent went to
Robertsan, said he would expose him ds soon as he
got home, ¢ and asked him why he had not given the
¢ deponent money as well as the -others?’” Robertson
answered, ¢ he should certainly see him put to nghts
¢ when he arrived at Greenock;’ and added, if the
deponent ¢ was to expose him, he, Robertson, might
¢ hang for it’—After the deponent’s return to Green-

" ock, he went to Robertson, and asked him to fulfil
his promlse; upon which Robettson went with him
to the prisoner Archibald Macallum who gave the
deponent £6. He insisted upon getting as much as
the rest; but was at first offered only £5, and when
the offer was raised to £6 he accepted of it. De-
posed, That when the Endeavour lay in the Fau'ly,
off the coast of Ayrshire, a large new boat came to
her from Greenock, and masts and sails were made
for it on the Banks of Newfoundland.

- James Mackinnon, late mariner on board the En.
fleavour, deposed, That she sprung aleak four days
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before she was captured by an American privateer. 1788
The deponent and the rest of the cre®w made search ™
for it in the fore part of the vessel, but the Captain
woultd not allow them to look for it abaft, saying,
he had looked there himsef. They set two pumps
agding; oue of.them they wrought constantly, the o«
ther occasionally. When the ship was taken, the crew
were carried on board the privateer which captured
them, and the Captain of the privateer sent his own
carpenter into the Endeavour to search for the leak.
After he had discovered it, and returned ta the pri-
vateer, he said to Captain Robertson ¢ that he had
¢ intended to sink the vessel the Endeavour, as two
¢ holes of an inch and half womble-bore had been
¢ found in the after-peak of the Endeavour, which
¢ he had plugged up.” But Robertson said, ¢ that
¢ he had never bored any holes .in the vessel.” De.
posed, That the deponent was sent again on board
the Endeavour; and after the holes were thus plugged
up, she was as tight as ever. They were not within
sight of land when the ship began to leak, but the
weather was fine, the pumps kept the water at un-
der, and the crew entertazined no apprehensions.
Depased, That the prisoners were owners of the En«
deavour.

James Horn, father ta Wilham Horn a preceding
w:tness, deposed, ©he understood that the money

¢ given 10" his son was for wages, or for time lost by
¢ him when he was away.’

1 am not able to discover the relanon which the
evidence given by the following witnesses bears to
the trial of the prisoners for their fraudulent and -
eriminal practices respecting the Endeavour, of which
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1784 alone they were convicted by the jury, or the tend--
o ency it could have towards then' conviction of that
crime.

" William Macintosh deposed, That he saw- James
Robertson, Captain of the Endeavour, have an' ac-
ceptance of James Herdman’s for £94: 10 : 0.—Mal-
colm Jamieson deposed, That he was desired by
‘Charles Munn to get £200 insured for James Robert-
son upon the ship the Albion, which he had got done

. accordingly; and he got from Robertson an indors-
ation to Herdman’s bill for about £94.—~Charles
Munn deposed, That he was desired by James Ro-
bertson to go to Herdman, and get money from him
to pay the premium upon the insurance of goods

_ which he was to export in the. Albion, and Herd.
man gave Robertson his bill for £94.—Archibald
Campbell deposed, That Archibald Paterson, super-
cargo of the New York, in July last, sent him a pro-«
missory note for £100, signed by Archibald Mac-
allum, and a receipt for £250, signed by Archibald
Macallum and James Herdman.~Deposed, That in.
surances were made upon the New York and her car-
g0, at London and other places; ¢ ut that none of the
< sums tnsured on.the New York were recovered
from the underwriters, that he knows of.’—John
Campbell, Esq. Justice of Peace for the county of
Renfrew, emitted a deposition relative to a box of
books found in the possession of the prissner, Mac-
allum; which box was brought before him as Justice

~of Peace, in an action at the instance of certain
underwriters in London, against the awners of the

New York.—Deposed, That sailors’ wages are not

due if the ship b lost or taken, unless ag much of
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the wreclk be saved as is syfficient lo pay them.— 1784
‘William Paton, bookseller, deposed, That he sold “~~
the abowe box of books to Archibald Macallum and
Co.— Jean Forlay, sister to William Forlay, master
of the New York, deposed, That, from some words
which dropped from her brother when he was the

- worse of drink, she suspected the New York was

¢ not going out upon a proper footing,” and she ad-
vised him to have no concern with the voyage.—
Alexander Stevens, a passenger on board the New
York, emitted a deposition relative to that vessel,
and to goods which had been relanded from her,
but, upon a motion by the prisoner’s counsel, the
judge ordered that this deposition, as to the reland-
ing of goods from the New. York, should be deemed
no part of the evidence, seeing that this branch of

. the indictment was not found relevant; because no

part of the money insured upon this vessel was re-
- ceived from the underwriters. Stevens also deposed

. as to the manner in which the New York was lost

or cast away.—Angus Maclean, late mariner on
:board the New York, deposed, That the ship struck
- on a sand bank, on a fine clear evening, about eight
o’clock; and that he heard William Moore the mate
say, ¢ He knew well enough that the vessel was to
¢ be lost

T.he jury unanimously found the prisoners, Mac-
-iver and Macallum, ¢ guilly as far as regards the
¢ brigantine the Endeavour; and they all in one voice,
.¢ find the charge not proved against the pannel,
¢ Archibald Macallum, as far as regards the brig-
¢ antine New York.’
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178¢ The Selicitor General craved judgement upon this
U verdict, The counsel for the prisopers. objected,

that no judgement could pass upon it, aswne of the
jurymen had gome out of Court, and may have had
conversations with various persons during his ab-

sence; and, therefore, the prisoners ought to be im.

mediately acquitted, and dismissed from the bar —
It was replied for the prosecutor, that during the
necessary absence of this juryman, on account of
his health, the taking of the evideace svas stopped,
and that he had no.conversation with any person
when out of Court. This being werified by the
macere® who attended bim, the Court repelled the
objection.

Judgement was then passed upon the pnsongm,
declaring them infamous persons; ordaining them 20
stand an hour on the pillory, in the city of Glasgow,
on the eight day of July, with a label on their
breast, denotwg that they had procured holes to
be bored in the Endeavour to ‘defraud the under-
writers -and’ then 'to be banished Scotland for life.

Against this sentence the prisoners presented a
bill of -suspension to the Court.of Justiciary. The
Teasons of suspension were those which have been
already stated agdinst ithe relevancy of the indict-
ment, and which were over-ruled by the Judge Ad-
miral, Other objections were also urged against this
judgement, viz. the allowing.of Macallum’s declara-
tion, emitted in an action merely civil, to be re.
ceived as part of the evidemce, which ought by
no means to have been laid befare the jury, .tke

* Mace-bearers.
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Zenerality of whose verdict, in finding the prisoners 1784
< guilty, as for as regards the brigantine the Endea- “™™
¢ vour,’ was highly improper—The circumstance of
one of the jurymen being out of Qourt while the
trial was going on, which the prisoners contended
did nullify the whole proceedings—The Judge Ad-
miral’s having pronounced a sentence ordaining
them to be pilloried at Glasgow; for he had no jur-
isdiction but within flood-mark—And, lastly, That
even supposing the prisoners guilty, the sentence was
by much too severe; for, considering the temper of
the times, it would probably be producnve of their
violent and inhuman deaths.

To these the following answers were made by
the prosecutor: to the objections against the reles
vancy of the indictment, the arguments in support
of it, which had been already stated to the Judge
Admital, were submitted to the Court of Justiciary.
—As to the iniquity of admitting Maca!lum’s declar
ation as a part of the evidence, it was answered, that
extrajudicial and private conversations might legally
be ‘brought in evidence against a prisoner; therefore,
much more might Macallum’s guarded decliration
which he had emitted before a respectable judge be
received in proof against him. But, even supposing
this to be improper, the prisoners can have sustained
" no injury by it; for Macallum’s declaration related-
solely to the New York, and the jury had acquitted
him of the charge respecting that vessel.—As to one
of the jurymen’s having retired for a while'out of
Cougt, the same answer was made which kad been
urged before the Court of Admiralty.—It was ob-
served, that the plea of the Judge Admiral’s having

Rr
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1784 no jurisdiction to pronounce any sentence but what
“*¥ was to be executed within flood-mark, was, indeed,
a curious one. ' The statute of Charles II. A. D.
1681. chap. 16. bestowed on the Court of Admiralty
an ample jurisdiction; and the practice of the Court,
as examplified in the .case of Lampro, justified this .
mode of pronouncing sentence.~As well might the
. suspenders have alledged, thit the Judge Admiral
could hold no Court but within flood-mark, and
issue no warrant for apprehending a prisoner, unless
he should be fowpd within flood-mark.— Lastly,
That the sentence was by no means too severe for
those who could form such a profound scheme of
pernicious villany; and, as to the prisoners falling a
'sacx_'iﬁce to the rage of a mob, the magistrates of
‘Glasgow would, no doubt, ¢ take care that no im-
¢ proper excess should be committed.’
The Court of Justiciary pronounced the folowing
judgement: ¢ Find, That the statutes of the 4th and
‘¢ 11th of George L libelled on do not extend to Scat-
¢ land; but find, that the libel, as laid upon the com-
¢ mon law, was rightly found, by the interlocutor of
¢ the Judge Admiral, revelant to infer an arbitrary
¢ punishment;* and find, that the verdict of the
. ¢ jury, as applied to that interlocutor, does warrant

¢ the judgement of the Judge Admiral which passed
: “upon it: and, upon considering the atrocity and
_ ¢ dangerous nature of the crime so charged and prov-
. ¢ ed against the complainers, find there is no just
¢ ground for mitigating that judgement; and repel

* Records of Justiciary, July 14, 1784.
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¢ the whole reasons of suepensnon, and refuse the 1784

¢ bill, haad
I am happy to obserVe, that this distinction which

their Lordships thought themselves obliged by law

to make between the commission of so atrocious

* and dangerous a crime in England, and in Scotland,

is about to be done away: For, by a bill for regulat-

ing the jurisdiction of the Court of Admiralty in

Scotland, which Iam informed has just passed the

House of Commons, and which will probably receive

the sanction of the other branches of the legislature,

the statutes libelled on, relative to-the destroying

ships, are declared to extend over both parts of the

United Kingdom.

i

When I formed, and had in part executed, the
plan of this work, I was not aware that I should
have so frequent occasion to exercise the presump-
tuous and irksome duty of delivering my own re-
marks; but consistency with the general purport of
this work, and perhaps propriety also, require me
to make an observation upon this verdict of the jury.
in which I suppose the reader has preoccupied me,
The indictment charged the prisoners not only with
procuring holes to be bored in the Endeavour, in
order that she might be destroyed, but also with
fraudulently relanding part of her cargo before she
left the Clyde. The jury found the prisoner gullty,
in as far as regards the Endeavour.—Now, in the
whole of this trial, there is not a word of evidence
relative to the relanding of goods from that ship.—
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1784 T mention this with the less reluctance, as, from the
A~
respectable character of the persons who composed
this jury, it is impossible that any blame can lie up-
on them, except merely that of inaccuracy.—In this
country, which is a land both of liberty and law, -
. juries cannot too cautiously attend to the nature of
their important, their sacred trust: for they are e-
qually distant from the discharge of their duty when
they acquit a criminal in contempt of law and of evi-
dence, and when they indiscriminately find a prison-
er guilty of the charge in the indictment, although
the proof applies but to part of the charge.




OF FORGERY.

Mr. George Henderson, Merchant in Edinburgh,

. and Margaret Nisbet, Wife of Alexander Macleod,
Wigmaker in Leith, for Forging a Bill upon the
Duchess of Gordon.

THE time which according to the forms of our law, 1796
and the occult nature of this crime, is consumed in A~
proving of a forgery, has occasioned trials for this
offence generally to be taken before the Court of
Session; because, in the Court of Justiciary, after

the jury is appointed, and the evidence begun to be

led, the whole must be completed, and a verdict
pronounted, ere the jury are suffered to dismiss.

As the criminal jurisdiction of the Court of Ses-
sion does not amount to the power of awarding sen-
tence of death, the following mode of procedure is’
observed. When the forgery appears to the Court
to be of so deep a nature as to deserve a capital pun-
ishment, they declare the deed in question ta be re-
duced, as being false and forged; and remit the pri-
soner to the Court of Justiciary: this sentence is call-
ed a ¢ Decreet of Reduction and Improbation, and Act
¢ and Remit’ The prisoner is then served with an
indictment, setting forth, that he had committed for-
gery; that he had been found guilty of the same by
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- 1726 sentence of the Court of Session; and that, upon this

“~~ being found proved by a jury, the prisoner should

be condemned to suffer death, and confiscation of

. personal estate. 'The decree of the Court of Session,

“declaring the forgery, is then read over before the

jury; it is held complete legal evidence, or what is

called probatio probata, against the prisoner, who is
thereupon convicted and condemned.

D —— e

In the beginning of May 1726, it was discovered *
that one Petrie, a town-officer in Leith, held the
Duchess of Gordon’s bill for £58, which had been
delivered to him, blank indorsed, by Mrs. Macleod,
as a security for £6, for which sum her husband had
been laid in prison. The bill was drawn by George
Henderson, accepted by her Grace, indorsed by Hen-
derson the drawer, to Mrs. Macleod, and blank in-
dorsed by Mrs. Macleod; and in virtue of this blank
indorsation Petrie the town-officer held it The hold-
er of the bill was apprehended and brought before
the magistrates of Edinburgh: In a few days after
Mrs. Macleod and Mr. Henderson were also brought
before them. It was manifest that the Duchéss of
Gordon’s acceptance was a forgery; but the point
in dispute was, whetheér this forgery was contrived
by Mr. Henderson the drawer and indorser, or Mrs,
Maicleod the indotsee.

¢ Extracted Decreet of the Lords of Session, in the archives
of Justiciary. Records of Justiciary, January 28, and Febru-
ary 4 1727, .
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i Upon the 5th of May, Petrie was brougkt before 1726

the magistrates, and told the manner in which he “™
came by the bill. Henderson was at the same time
.brought before them, who denied all knowledge con-
cerning it. Mrs. Macleod was apprehended on the
7th, and examined; and she and Henderson being
confronted with each other, the former did judicially
declare, that the bill, and other deeds challenged,
were written by Henderson; who judicially denied
all knowledge concerning them. Upon which, both
Mr. Henderson and Mrs. Macleod were committed
close prisoners.

A complaint against Mr. Henderson was presented
to the Court of 8ession by Duncan Forbess of Cullo-
den, Esq his Majesty’s Advocate, setting forth that
the prisoner, Henderson, had counterfeited the Duch-
ess of Gordon’s acceptance to a bill drawn by himself
for £53: Thatupon being informed, on the 3d of
May, of the bili’s being intimated to her Grace, he
struck himself upon the breast, and exclaimed, ¢ All
¢ would be ruined!” And that, upon his being told
of the Duchess of Gordon’s declaring she had no con~
cern with the bill, he granted a fresh obligation .for
the sum, and subscribed the same before witnesses.
And, therefore, craving their Lordships to take trial
of these facts; and, upon their being proved, to in-
flict upon Mr. Henderson an adequate punishment,

. Acomplaint also against Mrs. Macleod was present-
ed to the Court, at the instance of Mr. Henderson,
setting forth, that she had counterfeited the above
acceptance of the Duchess of Gordon, had deposited
in the hands of William Petrie the bill so accepted
in security for £6; and that, when the bill came to
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17 26 be challenged as forged, she counterfeited an obliga-
™ tion, bearing to be subscribed by Henderson before
. two witnesses, for £58, being the amount of the said
bill.—It was not without great reluctance that his
~ Majesty’s Solicitor General, in absence of the Lord
Advocate, did grant his concurrence to this complaint.
—Mr. Henderson also raised a summons of Reduction
and Improbation of the deeds produced, said to be

" written by him.

Mr. Henderson, in his complaint against Mrs. Mac-
leod, alledged, that the bill was not fabricated by
him; for, 1mo, The name of the drawer adhibited
to it was not of his hand-writing, nor did it bear any
resemblance to it. 2do, He had no acquaintance nor
dealings with the Duchess of Gordon, so as to give
a plausible colour to a forgery upon her Grace. 3#o,
He had no acquaintance nor dealings with Mrs, Mac-
leod, to whom the bill is indorsed, nor did he ever
see her save once, about three years ago; although
Mrs. Macleod, with an effrontery acquired by ¢ proper
¢ habits,! has been pleased judicially to declare, in
presence cf their Lordships and of himself; that it
was he who indorsed to her this bill. 4o, That he did
ot grant her an obligation to pay the sum of £58,
when it came to be discovered that the bill was a
forgery. And, wltimo, That, on the 8d of May last,
when he is said to have subscribed that obligation ina
house in the Canongate, in presence of witnesses,
he was not without the Ports of Edinburgh during
the whole day; and at the hour of the evening at
which it is alledged the obhgatxon was subscribed, he
was engaged with company in his own house.

On the other hand, the Lord Advocate, in his com-
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plalnt against Mr. Henderson, and Mrs. Macl¢od,in her 1726
answers to the complaint at Mr, Henderson’s instance “~~
against her, set forth, 1mo, That the bill produced
in process wasa torgery, which, indeed, was acknow-
ledged on all hands; and so clumsily was it executed,
in so far as it respected the acceptor, that it had but
the half of her name, the first part being entirely
wanting: for it was signed Gordon, without the
Christian name Eliz¢, which was neither the usual
manner of her Grace’s subscription, nor that of any
Peeress, except of those which are such in their own
right, and not in right of their husband. ¢do, Mr.
Henderson did use this forged bill, by dclivering the
same to Mrs. Macleod, drawn, accepted, and indors«
ed, as it now stands. 8fio, That, when Mr. Hen-
derson was told of the bill being intimated to ker
Grace, he struck himse!f on the breast, and said,
¢ All would be ruined!” 4f0, He denied his having
been in company with Mrs. Macleod for some years;
whereas it would be proved, that, on the night of
his granting her the obligation for £58, they were
in company together in the house of John Gibson,
wright in the Canongate, in presence of several wit.
nesses. 510, That, when the bill was discovered to
be a forgery, he wrote a letter, now produced, to
William Petrie, holder of the bill, requesting him to -
delay seeking payment till Saturday; when he, the
prisoner Henderson, should take up the same. 610,
‘That he granted his obligation fo Mrs. Macleod, the
~ indorsee, for the amount of the said Lill. 7mo,
That the cause of the bill’s being indorsed to Mrs.
Macleod was as follows: She and her husband had
taken a large house in Leith a3 a tavern, furnished
Ss
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1726 it suitably, laid in a stock of liquors, and given the
¥~ charge of them to Helen Nimmo as housekeeper.—
Mrs. Macleod having occasion last harvest to bea
considerable time absent from her own house, upon
her return, and settling accompts with Helen Nim-
mo, the housekeeper, she found that Nimmo, by de-
ficiency in the cash which she should have delivered
to the prisoner, Mrs. Macleod, and by embezzlement
- of her liquors and linens, had incurred a debt to her
of L.58. She threatened to take out a warrant a-
gainst her, but desisted, upon Nimmo's declaring
that she would get Mr. George Henderson to satisfy
and pay Mrs. Macleod. Accordingly, Mr. Hender-
son came to Mrs. Macleod’s house, and offered her
his bill for the amount; but she declared that he
must find somebody who would be conjunct with
him in the bill. Soon after, Mrs. Macleod discover-
ed that Nimmo the housekeeper was with child, and
she threatened to inform the kirk-session,* upon which
Mr. Henderson came to Mrs. Macleod the very next
day, and indorsed to her the bill now lying in pro-
cess; then took away Nimmo out of her service, and
sent her to England (as was supposed) to be deliver-
ed of her child.
Both Mr. Henderson and Mrs. Macleod emitted
Judxcml declarations before the Lords of Session; and,
upon the 80th of June, a signed information being
given in to the Court by Mr. Henderson, that one
David Household, ulias Cameron, was the actual

* As ghosts were formerly the bugbear which was made use of
to frighten children, so the kirk-session was the bugbear to fright-
en grown persons. ‘The one was to be terrified on account of the

JSleshy the other on accoant of the spirit.




FORGERY. ags

forger of the deeds produced, their Lordships grant. 1726
ed warrant for apprehending him wherever he could “~™
be found. The Lords ordained both complaints to

be conjoined; and the examination of witnesses be-

gan upon the 8th of July,

THE PROOT.

John Gibson, wright in the Canongate of Edir.
burgh, deposed, That he knew Mr. Henderson pre-
sently at the bar, having seen him several times, and.
been once in company with him, Deposed, That,
on the 3d of May last, about nine at night, as he was
going down the Canongate, he met Mr. Henderson
and Mrs. Macleod, who went along with him to the.
deponent’s house; he there saw Mr. Henderson sign.
the obligation to Mrs. Macleod now exhibited; the
deponent read it over, and signed as witness to Mr.
Henderson’s subscription; and the deponent’s two
daughters and Archibald Dempster were present,
Part of this deed was written before the deponent
saw it; but the last part of it, viz. from the follow-
ing words, ¢ before these witnesses,” downwards,
was written with Mr. Henderson’s own hand in the
deponent’s presence. They staid in his house almost
an hour; and, during this time, Mr. Henderson re
peatedly desired of Mr. Macleod ¢ that ske should de~
¢ lay and kecp herself quiet Gl Satuyrday, end she
¢ should have her money; which she refused to da
¢ unless he signed the obligation.” Mr. Henderson,
Mrs. Macleod, and the deponent, then weat down
the -Canongate together. When they were befora
Peacon Lauchlan’s house, ¢ Mrs. Macleod, told Mr.



824

FORGERY.

1726 ¢ Henderson she had intimated the bill to the Duch.
™ ¢ ess’s gentleman; whereupon he, Henderson, clapped

PSS

¢ upon his breast, and said, ¢ O, good God, that is
¢ all wrong; why have you done so?” and upon this
he immediately left them. Deposed, That Mr. Hen-
derson had on dark coloured clothes and a black wig,
such as he now wore. And being interrogated, If
he knew one David Household, alias Cameron? de-
posed, He knew no such person,

Archibald’ Dempster, servant to James Aitkin,
wright, deposed, That, on the¢ 3d of May last, after
nine at night, he was sent for by John Gibson, the
preceding witness, to his house. He found there

Mr. Henderson, Mrs. Macleod, Gibson, his wife, and.

two daughtors. Henderson was then writing a pa-
per, which the deponent saw him subscribe; Gibson
signed as witness to the deed, and desired the depon-
ent to do the same. He hesitated, lest it might be
the cause of his afterwards being taken from his
work, or of otherwise being brought to trouble.
But ¢ Mr. Gibson said, it was no more but an obltga:-
¢ tion which Mr. Herderson was giving Mrs. Mac-
< leod for some money, and that he would pay against
¢ Saturday, and the deponent would get no trouble
¢ about it;” upon which he signed as witness, and
then went immediately to his master’s house. Be-
ing interrogated, deposed, That he never saw Mr.
Henderson before that night, nor since, except once
about three weeks after, when he, Mr. Henderson,
was brought before the magistrates of Edinburgh.
And deposed, That he thought Mr. Henderson, pre-
sently at'their Lordships’ bar, was the same person
whom h¢ saw in Mr, Gibson’s, and afterwards hes
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fore the magistrates. Deposed, That Mrs. Macleod 1726
did not speak to him, farther than asking his name, “~
and bidding him take a drink.

Christian Gibson, davghter of John Gibson, wright,
deposed, That, on Tuesday the 8d of May last, be-
tween nine and ten at night, she saw ¢ Mr. George
¢ Henderson, the same person that is at present in
¢ the bar, in her father’s house, and did see him fin-
¢ ish a paper, by adding two lines thereto, and saw
¢ him subscribe the same;’ and her father and Archi-
bald Dempster signed as witnesses. There were also
present in the room when the deed was signed, Mrs.
Macleod and the deponent’s sister; but her mother
was not present, having ggne out to see a sick child.
Peposed, She heard Mr. Henderson say, ¢ that the
¢ money should be paid against Saturday,” and saw
him deliver the deed to Mrs. Maclead, who put itin
her breast. The deponent never saw Mr. Henderson
but at that time, and when he was brought before
the magistrates.

Catherine Gray, servant to Alexander Hope, tailor
in Canongate, deposed, ¢ ‘That she had frequent oc-
¢ casions of seeing and knowing George Henderson
§ at the bar; and, particularly, on the 8d of May
¢ last, on which the Deacons of the Corporations of
¢ the Canongate were chosen, she did see the said
¢ George Henderson, prisoner, about nine o’clock at
¢ night, coming up the Canongate in company with
¢ Mrs. Macleod, the other prisoner; and, a little above
¢ the Canongate Cross, she did see them meet with
¢ John Gibson; and the deponent having asked Mrs.
¢ Macleod, If she had got payment of her money
¢ de to her by Mr. Henderson? the spid Mrs. Mac-
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1726 ¢ leod answered, that she was just going to get se-

¢ curity for it.” Being interrogated for Mr. Hen-
derson, deposed, ¢ That she did not know, and, to
¢ her knowledge, did never see, the person ‘named
¢ David Household.’

Catherine Falconer, indweller* in Edinburgh, de.
posed, ¢ That, upon the third day of May last, being
¢ the day on which the T'rades of Canongate elected
¢ their Deacons, she, on the evening of that day,
« after nine at night, did see Mrs. Macleod, prisoner,
¢ walking up the Canongate, and, before her, she saw
¢ walking John Henderson, prisoner at the bar, and
¢ John Gibson. Deponed, that, upon her meeting Mrs.
¢ Macleod, as said is, she the deponent asked where
¢ she was going? to which Mrs. Macleod answered,
< she was going to John Gibson’s house to receive se-
¢ cunty for a debt due to her by George Hender-
¢ son.’

- Janet Lyle, indweller in Edinburgh, deposed, That
she knew one Helen Nimmo, who was servant to
Mrs, Macleod; ¢ and she did hear Mrs. Macleod,
¢ particularly about the end of last year, say to He-
¢ len Nimmo she was much in arrear to her; to which
¢ Helen replied, that the mistress might be easy, for
¢ she knew of a paymaster, viz. My. Hendersan. De-
¢ poned, That, towards the end of last year, the de-
¢ ponent having frequent occasion to be in Mrs.
¢ Macleod’s house, she did sometimes see in the cel-
¢ lar with the said Helen Nimmo, a gentleman like
¢ to ' Mr. Henderson at the bar; but cannot be posi-

¢ sitive it was he, having no particular acquaxntance
§ of him.’ :

* Inhabitant of, Louseholdgr in,
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William Petrie, town-officer in Leith; depbsed, 1726
That, on the 5th of February last, Mrs. Macleod de- “~™
livered a bill to him for #£58, which was drawn by
Mr. Henderson, and accepted by the Duchess of
Gordon, indorsed by Mr. Headerson to Mrs. Mac-
leod, and blank indorsed by her. She gave this bill
to the deponent ¢ in security for £6 1s. whick he ad.
¢ vanced to her in order to rclieve her hushand, Mr.
¢ Macleod, out of prison.’ Deposed, he knew no-
thing as to the verity of the subscriptions, farther
than Mrs. Macleod said it wras a true bill. ¢ To the
¢ best of his remembrance, she said the cause of her
¢ getting that bill was tea and other goods she had
¢ furnished Mr. Henderson.” Deposed, That, about
three years ago, Mrs. Macleod delivered to him (in
security of a debt she owed him, a bill for £88, or
#£40, drawn in the same manner by George Hen-
derson, and accepted by the Duchess of Gordon,
and that Mrs. Macleod paid him punctually the sum
she had borrowed upon the pledge of this bill, and
got up the same; and she made use of this as an ar-
gument for the deponent’s advancing her the £6
upon the bill produced in process. The.déponent
did not demand payment of the'bill from the Duchess
of Gordon, for he was prevented from doing so dur-
ing the whole month of April, by Mrs. Macleod’s
telling him, that the Duchess was then occupied with
her devations, and that her gentleman, Mr. Gordon,
was in the North, upon whose return the bill would
be paid. She added, that she had been to wait upon

her Grace, had been kindly entreated, and had got
" a glass of some liquor out of the Duchess’s hand.—
At last, the deponent. became sugpicious about the
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1726 verity of the bill; and he told Mrs. Macleod, that,
"~ unless she got a letter from Mr. Henderson, declar-
ing the verity of the bill, he would protest it, upon
which she brought him the missive-letter from Mr.
Henderson now produced in process; but the depon- |
ent desired her to get an obligation from Mr. Hen-
- derson for the amount, signed before witnesses: She |
accordingly called on him, and shewed him the obli-
gation now produced in process. This he thought
happened a day or two before the deponent was ap-
prehended by order of the magistrates; which to the
best of his recollection, was upon the 4th day of
May last. It was about ten o’clock at night When

she called and shewed him the obhganon.

Alexander Nicolson, tailor in Edinburgh, being
specially interrogated, Whether Mrs. Macleod at any
time promised him any thing to be a witness in this
cause, deposed, That, about eight days after he was
cxamined before the magistrates, the deponent hav-
ing occasion to be in the tolbooth of Edinburgh, Mrs.
Macleod whispered to him, that it should be better
than £4 Sterling to him, if he would depose that
he had carried a message from Mrs. Macleod to Mr.
Henderson to come to her; that he came according-
ly, and the deponent saw him deliver to Mrs. Mac-
leod an accepted bill by the Duchess of Gordon: but
the deponent answered, ¢ his conscience would not
¢ allow him to declare any such thing’ Deposéd,
'I'hat he afterwards ¢ got a letter from Mrs. Macleod,
¢ threatening him, that, in case he should declare
¢ any thing contrary to what he said before the ma-
¢ gistrates, the King’s Advocate would put him in
¢ prison; and that he did show said letter to seve-
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¢ rals, and particularly to Mr. Henderson's doer ("a- 1726
¢ gent), Mr. Donaldson, and that the deponent had ™
¢ since lost said letter out of his pocket’ Deposed,
That, in February last, when he was working in
Mrs. Macleod’s house, he heard her railing upon a
maid servant ¢ for want of some money, and that a
¢ man came into the room whom the deponev: did
¢ not know, nor remember any thing of; and that,
¢ when the said man was gone, Mrs. Macleod came
¢ to him, and said she bad got a bill from said man,
¢ but named no person; and said, it would be good
¢ money to her. And Mr. Henderson at the bar be-
¢ ing pointed (out) to the deponent, and asked if it
¢ was the man that was in Mrs. Macleod’s house the
* time deponed upon? deponed, He had not seen said
¢ man (now) pointed (out) to him, in Mrs. Macleod’s
¢ house, either that or any other time.’ Deposed,
He thought the man who came into Mrs. Macleod’s
had on a dark coloured wig.

Captain Neil Macleod deposed, That he had a ser-
vant, one David Hcusehold, a lad about seventeen
years of age, who left his service at Martinmas last,
and whom he has frequently seen write. The mis-
sive letter from Henderson to Petrie, and the cbli.
gation by Henderson to Mrs. Macleod being shown
to him, deposed, ¢ That he could not say any thing
¢ to the missive letter; but, as to the other obliga-
¢ tion, deponed, That, to the best of his knowledge,
¢ it was the hand-writing of the said David House,
¢ hold.” Deposed, That Household was aot ofA
slender make; that he wore his own black hair, and
was about the head lower than Mr. Henderson; but
he has seen him since wearing a light coloured wig.

Tt
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::fj Robert Davidson, tutor to the Laird of Renton’s
children, deposed, That, upon the 8d of May last;
to the best of the deponent’s knowledge, he weht
to Mr. George Henderson’s house a little after seven
at night, and staid there till about eleven o’clock,
and, during all that time, Mr. Henderson, the de:
ponént, Mr. Home, and Mr. Kerr, were in company
together, except that Mr. Henderson went occasion-
ally out of the roomj and the deponent thinks he
was not absent above a quarter of an hout at a time.

William Ketr, teacher of French, deposed, That,
on the 3d of May last, he was in Mr. Henderson’s
. house from eight till ten at night, in company with
Mr. Davidson, Mr. Home, and Mr. Henderson.—
The latter went once out of the room; but the des
ponent is uncertain whether he went out a second
time, and he was not absent above a quatter of an
hour at a time.~They drank three bottles of liquor;
Henderson brought in two of them, perhaps all the
three. ‘

" Alexander Home, writer in Edinburgh, deposed,
That, on the 3d of May last, he was in Mr. Hender-
son’s house, in company with Mr. Davidson and
Mr. Kerre  The deponent staid there from about
eight, till about eleven at night. Mr. Henderson
was coming and going to and from the rgom during
this whole time; and the deponent did not think that
Mr. Henderson was absent above a quarter of an
bour at any one time.—This witness, and the two
preceding ones, assigned as their cause for remem-
bering, that it was on the 8d of May last that they
were in Mr. Henderson’s house, that he, Kerr, and
Davidson, had a previous appointment to meet
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there, in order ta his going to learn French with 1726
Mr. Kerr. -
Patrick Innés, writer in Edinburgh, deposed, That
Mrs, Macleod having shown the deponent the obliga.
tion subscribed by Mr, Henderson, and produced in
process, told him, that the motive of Mr, Henderson
indorsing the Duchess of Gordon's bill to her was,
that he might conceal an wnlawful correspondence
which he kept with one Helen Moody, a servant of
hers, and carry the said Helen out of the country.
Mrs, Macleod told the deporent this in the house of
John Gibson, on the 4th or 5th of May. Being in-
terrogated, If he knew that Mrs. Maclced did keep
out of the way on account of this bil'? deposed, That
Mrs. Macleod absconded for three days, and told the
deponent, that the reason of her doing so was,
¢ That Petrie had a warrant to apprehend her, and
¢ that she expected payment against eight o’clock at
¢ night, on Saturday, from Mr, Henderson; and that
§ then she would give them all the tail of a long tow*."
—The deponent went along with Mrs, Macleod to
one Docior Smith, who was well acquainted with
the Duchess of Gordon, and requested him to inter.
cede with her Grace, that she would pass from any
ground she had for chajlenging the bill; but this ¢ the
¢ Doctor positively refused; upon which Mrs, Macleoq

¢ said she was undone,'

- Mary M¢Aulay, widow of Alexander M‘Lellan, bar.
ber in Leith, deposed, That some few days after Mrs,
Macleod was made prisoner, the deponent saw in her !
house one David Household, who told her, that, a k

* The swing of a rope.



332 ' FORGERY.

1724 few days before Mrs. Macleod was apprehended, be,
at her desire, did put on a coat of her husband’s, and
went along with her to the Canongate; and in some
house there, did assume the name of Henderson, and -
under that name did subscribe a paper, in presence
of two witnesses, one of them a married man, and the |
other a young lad: And he said it was on account of
this paper that Mrs. Macleod was put in pnaon. He
added, that the reason she gave for his putting on her
husband’s coat was, that he might appear like Hen-
derson.—Household expressed his sorrow for what
he had done; said he was not aware of his hazard; but
now he was in danger of his life, and was resolved
to fly the country: that he was afraid to cross at
Leith, lgst he should be apprehended, and would cross
at Queensferry.—And the deponent believed that he
fled agcordingly. '

iR ey Y

Thus far had the trial proceeded, neither parcy
being able to produee more witnesses to support
their mutual recrimination and defence, when the
Lord Advocate, on the last day but one of the Swum-
mer Sessmn', represented to the Court, that, as ‘the
evidence given must have established with their
Lordships a conviction of Mr. Henderson’s guilt,
the duty of his office required i it of him, to ask their
Lordships to pronounce a decree, ﬁndmg the bill
dra\vn upon. the Duchess of Gordon to’ be forged

~

# The terms of the Courts of Jusuce in Scotland, are called
Sessions. ‘There are two of them in the year, the Summer and the

Wmt{r Sess;om-




FORGERY.

by the prisoner Henderson; and therefore remitting 1726
him to the Court of Justiciary, that he might suffer “~~

a capital punishment.

- The counsel for Mr. Henderson urged* in his de-
fence, that notwithstanding the direct testimony
which was given by several witnesses, of his having
granted the obligation relative to the forged bill;

yet, having visited him in prison, and repeatedly ex-

amined him in private, in the most solemn manner,

the simplicity, uniformity, and steadiness of his ans.:

wers to the counsel’s mterrogatones, gave the latter,
if nota perfect conviction, at least a strong belief,
that Henderson was truly innocent.—The counsel
therefore requested of their Lordships, that they
would not be hasty to embrace, nor resolute to con-
clude, a decided opinion of Henderson’s guilt; for
that even procrastination was not a fault, when the
life of a man was at stake. And he entreated their
Lordshxps to spare his feelings of the pain it would
give them, to see a sentence pronounced on almost
the last day of a Session, which was to be the found-
ation of a capital punishmént being adjudged to a
man, of whose innocence he still entertained a strong
persuasion.—The solemn and animated address of

the counsel made a forcible impression upon the

#* Mr. Dundas of Arniston, afterwards Lord President of the
Court of Session; the same who is mentioned above in the trial of
Carnegie of Finhaven.—The circumstances of this trial which do
not appear upon record, were communicated to me by his son the
Lord President, of whose faithful memory 1 have more than
once had occasion to see the most unequivocal proof. He
learned those circumstances in repeated conversations wuh his
father, and the Lord President Forbess.
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1726 Court, and their Lordships delayed the cause till the
Y™~ Winter Session.

‘

. During the vacation, a singular coincidence of
‘circumstances occurred, which was the meaps of
vindicating Henderson’s innocence, and of detect-
ing 3 profound scheme of fraud, no less ingenious-

ly contrived, than dexterously executed: and this -

dlscovery, his Majesty’s Advocate and Solicitor Gen-
eral, in their pleadings before the Court, publxcly
attributed to Providence.

The Lord Advocate, when going North to his
hoyse of Culloden, paid a visit to Mr. Rose of Kil-
ravock.—Mr. Rose showed his Lordship a house he
was building; and, happening to miss one of the car-
penters whom he thought an expert workman, he
asked the overseer, What was become of him? The
overseer taking Mr. Rose agide, bid him take no
further notice of this; for the young man, upon hear.
ing that the Lord Advocate was to be at Kilravock,
declared it was high time for him to leave the coup-
try; and that he would immediately go to Aberdeen,
and take shipping for London.~This Mr. Rose coms
municated to his Lordship, who asked the overseer
the carpenter’s name, and, if he knew of any crime
that the carpenter had committed? The overseer ans-
wered, that the man's name was David Household,

. and he suspected the crime was being accessory to some

Jorgery. The Lord Advocate immediately despatched
a messenger to Aberdeen; who apprehended House,
hold, and carried him prisoner to Edinburgh.
Upon the commencement of the Winter Session,
Household being brought before their Lordships,
and examined, deposed, That in the beginning of

+|
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the year, he at the desire of Mrs. Macleod, wrote
the bill produced in process,® which she dictated to
hitn; and he in particular, did write the name of
George Henderson, both as drawer and indorset;
but the word ¢ Gordon,’- he did not write, At an-

885

;726

other time Mrs. Macleod carried him to 2 gardener’s

house without the Water-gate, at the foot uf the
Canongate; but, before taking him there, she put
on him a coat belonging to her husband, and 2

black knotted periwig, and told him, that she’

was to bring him into the company of two %kon-
est men, before whom he must personate George
Henderson. The deponent did as she desired; and,
in the gardener’s house at the Water-gate, she dic-

. tated to hit a part of the obligation produced in
" process—Thereafter, she took him to a wright’s

" house in the Canongate, on the south sideof the
street, a little below the Earl of Motay’, and thete,
in. presence of the wright, and of a boy called Demp-
ster, Mrs, Macleod dictated, and the deponent wrote
the remaining part of the obligation, and subseribed
it with the naine of George Henderson, in presence
of the wright, and of Dempster, who subscribed as
witnesses. The letter produced in process from
George Henderson to William Petrie, being likewise
shown to the deponent, he deposed, That he wrote
it also at the desire of Mrs. Macleod, who dictated
the same to him; and this happened before he wrote

* The Lord Advocate has often been heard to say, That had
his rash desire been complied with, and Henderson executed, and
‘his Lordship had learned the facts which aftetwards appeareds

“he should have looked upon hirhself as guilty of murder.
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1726 the obligation mentioned above. Deposed, That,
after Mrs. Macleod was put in prison, a Highlandman
came to him, and said, that he was sent by Mr.
Macleod, Mrs. Macleod’s husband, to persuade him
to abscond on account of those papers he had written,.
This he thought unnecessary, as he wrote themi at
the desire of another, and was ¢ altogether ignorant
< of the import of said writings,” But upon advising
with some friends, he was convinced of his danger,
and he absconded and fled. ‘

- John Winchester, clerk to the comptroller of the
customs at Leith, deposed, That he was intimately
acquainted with David :Household: that some time
in May last, the deponent went to see Household,
who was then working aboard "Captain Marsham’s
-ship, which was lying in Leith harbour; but was
told that Household was not to be found. He call- -
ed a second time, and the mate of the ship brought
Household to him. The deponent asked, What was
the matter with him? He answered, That he was ob-
~_liged to hide himself; for Mrs, Macleod had induced
him one day to go to a house in the Canongate with
her, and there to write out a bill for her for about

#£50, or £60, in presence of two witnesses; but the

- deponent does not remember what he said about

subscribing the bill. Deposed, That he said to House-

hold, ¢ He would be hanged for so doing;” to
which Household answered, He was resolved to fly;
and added, that he had got a message from Mrs,

Macleod's husband to abscond. The deponent ask-

ed him, If it was on account of this bill that Mrs, |

Macleod was put in prison? ¢ To which he answered, |

¢ That it was the very same.’—The bill, letter, and




FORGERY.

837

obligation in process, being shown to the deponent, 1726
deposed, That he was well acquainted with House. “™

hold’s hand-writing; and he believed the said deeds
to be written by him.

Archibald Dempster, a preceding witness, being
re-examined, and his former deposition read over
to him, deposed, That nobody instructed him as
to what he was to say in that deposition, nor pro-
mised him any reward on that account.— Being con~
¢ fronted with Henderson®* at the bar, and with David
¢ Household, being desired to look narrowly upon the
¢ said David, and upon George Henderson at the bar,
* in order to declare upon oath which of the said two
¢ was the person who wrote and subscribed the ob-
¢ ligement in the house of John Gibson, mentioned
¢ by the depoment in his former oath, deponed,
¢ That he did believe that the said person was said
¢ David Household, and not George Henderson.’

The second part of this profound plot being per:
formed, and the ¢ plot detected,’ it remained now
but for public justice to bring the matter to a catas-
trophe.— Upon the eighth of December, the Lord
Advocate represented to the Court, that.it was man-
ifest that the Duchess of Gordon’s bill was a forgery:
That it was evident from the proof that Henderson

was innocent of the forgery, who therefore ought to’

to be acquitted; and that Mrs. Macleod was guilty,

* The Lord Advocate made the great black knotted wig be
taken off Henderson and put upon Household, to refrésh his per-
ceptive as well as recollective faculties. He also made House-
hold take a pen and write Henderson’s name before them, to
establish, ex comparatione literarum, whose hand.writing the J.eds
really were.

.Uu
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art and part, of the same, as well as of counterfeit:
ing the letter and obligation produced in process.
This, his Lordship said, was established by House-
bold, who, at the desire and by the contrivance of
Mrs, Macleod, actually forged the deeds;—by Demp-
ster, who, in his second deposition, ingenuously and
satisfactorily accounted for the mistake into which
he was led in his first, by the artful contrivance of
Mrs, Macleod;—by comparing the deeds produced
with the hand-writing of Household taken down in
their presence;—and by the evidence which Hender-
son had led of an alibi. He added, that she had
formed a malicious intention to hang her neighbour,
and it was but just she should fallinto her own snare.
~—Upon the whale, his Lordship observed, that, by

‘her artful and horrid contrivance, Mrs. Macleod had

well nigh made ¢ an innocent man suffer death.
¢ That this contrivance was, by the good providence
¢ of God, discovered: and concluded, that therefore,
¢ the said Mrs. Macleod was guilty, art and part, of
¢ forgery, and ought to suffer the pains of death.’
The Solicitor General* added, ¢ that there was such
¢ a horrid design, and so artfully laid, that, at first,
“.he did firmly beliecve Henderson guilty, nay, and could
<.appeal to all, if by good providence, Houschold had -
¢ not been apprehmdcd, they had not condemned Hen-
¢ derson.’ '

The defences whlch Mrs. Macleod’s counsel t urg-
ed in her behalf respected the nature of the crime

* Mr. Charles Erskine, afterwards Lord Justice C‘U‘k

1 Mr. Robert Cruigie, aftetwards Lord President of the Ceurt
of bessncn
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and the evidence of her guilt. The nature of her 1726
crime, it was alledged, was not an intent to defraud “"™"
the Duchess of Gordon of any money; neither, in
fact, was her Grace, or any other person, defraud-’
ed. The sole purpose was to use the deed as a fund
of credit for raising a pittance of money, which she
applied to the most pious of purposes, the relieving
her husband from a prison. And, as to the subse-
quent part of her alledged conduct after it came to
be discovered that the bill was forged; whatever
might be the result, the intention was not malice a»
gainst Henderson, but a desire to save her awn life,
and therefore was a species of self.defence, which
greatly alleviated her supposed guilt, according to
the brocard, ¢ kcet unicuique sanguinem swum redi-
¢ mere qualiter qualiter.’ The evidence of her guilt,
again, was the testimony of but one witness, which,
although it might be entitled to some credit in a ci-
vil cause, could be no ground. for proceeding upon
in a matter of life and death. And how far this wit-
ness was deserving of any credit with their Lord.
ships, let his public infamy, of which he himself
stood recorder, determine; for he had placed him-
self in so singular and unequivocal a point of guilt,
that, whether his testimony was true or false, it
branded him with equal infamy. Neither was
‘Dempster’s evidence to be regarded, as his first
and his second depositions were repugnant to each
other. As for the argument of Henderson’s qlibi,
which was now had recourse to, it had grown the
better for the keeping; for at the end of the Sum.
mer Session, it surely had no weight with the Lord
Advacate, when, rotwithstanding of it, his Lord.
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1726'ship moved, that Decreet of Reduction and Impro-
¥~ bation should be pronounced, and Henderson as the
guilty person, remitted to the Court of Justiciary.
Farther, the witnesses who deposed to what is plead-
ed on as an alsbi, admit that Henderson was frequent.
ly out of the room, and that perhaps, for a quarter
of an hour together; and how natural it was for
comrades over a bottle to think a whole hour but a
quarier, would .readily be admitted. Upon the
whole, as the testimony of such a person as House-
hold was so little worthy of making faith in judge-
ment; and as there was no precise punishment by
our law annexed to the crime of forgery, but it re-
-. mained with their Lordships to adapt the extent of
penalty to the degree of guilt, he hoped they would
either acquit Mrs. Maclead, or at farthest subject

her to an arbitrary punishment.

The Court found that Mrs. Macleod was ¢ guilty,
¢ art and part, of the said forgeries,” They reduced
the deeds, remitted Mrs. Macleod to the Court of

| , Justiciary, acquitted Mr. Hendetson, a,nd dxsxmssed\n
. him from the bar.
A Mrs. Macleod was then served with a criminal in.
- dictment at the instance of his Majesty’s Advocate,
setting forth, that, by the law and’ practice of this
kingdom, the crime of forgery, or the being art and
part thereof, or the using of forged deeds, was pun-
ishable with ¢ death, and confiscation of moveables,
¢and other pains of law;’ that nevertheless, Mrs.
Macleod had been guilty of all, or one, or other, of
these crimes, in so far as she had forged a bill upon
the Duchess of Gordon, &c. &c. That the Court of
fegsion had pronoungeq a sentence, declaring thg




FORGERY.

84l

bill, &c. to be forgeries, and that the prisoner was 1726

_Zulty, art and part, of the same, and therefore re-
mitting her to the Court of Justiciary: and that the
extracted, i. e, authenticated, decree of the Court of
Session, was lodged with the clerk of the Court of

i

Justiciary. < All which, or any part thereof, being

< found proven against her,” she ought to be punish-
ed with the pains of death.

The prisoner and the public prosecutar were heard
by counsel. It was objected for her, that forgery,
by the law of Scotland, did not infer a capital pun-
ishment: that she was not accused of having actually
committed the forgery, but only of being art and
part: that she had not used the bill with an intent
to defraud, but merely as a fund of credit for a
small sum of money, which she meant honestly to
" repay; and that the decree of the Court of Session
was neither to be held as determining the relevancy
of the indictment, nor as grobatio probata, or evi-
dence not to be controverted of the prisoner’s guilt.
Informations for both parties were also lodged by
order of the Court. But as the defences stated for
the prisoner were over-ruled; and as these general

points of law, and of form, are now established by

the subsequent practice of mare than haif a century,
it is needless for me to state the arguments which
they contained.

The Lords pronounced an intejlocutor, repelling
the defences stated for the prisoner; and finding her
heing guilty of forging any of those deeds, or that
¢ she was art and part thereof, relevant to infer the

¢ pains of death.” The Solicitor General then pro.
duced the ¢ Decreet of Improbauon obtamed before
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1726 ¢ the Lords of Session, and craved that the same

"~ ¢ might be read openly,” which was done according-
ly. The decree being read, the Court ordered theas-
size instantly to inclose. The jury returned a verdict,
unanimously finding the indictment proved, and the
prisoner ¢ guilty, art and part, of the crimes libelled.”
The Court adjudged the prisoner to be hanged on
the eighth of March.

e SR

If Mrs. Macleod .showed art in the contrivance,
and dexterity in the execution of this fraud, she dis.
played no less fortitude in undergoing the punish-
ment, which resulted from a perverted application
of so much ingenuity. She went ta the place of
execution dressed in a black robe and petticoat,
with a large hoop, a2 white fan in her hand, and 2
white sarsenet hood on her head, according ta the
fashion of the times. When she came upon the scaf-
fold, she put off the ornamental parts of her attire,
pinned a handkerchief over her breast, and put the
fatal cord about her neck with her own hands. She
persisted to the last moment in the denial of her
guilt, and died with the greatest intrepidity.




~ OF BREAKING OF GARDENS,

John Rait and Alexander Dean Jor Breaking g
Gardens. *

THE prisoners were indicted at the instance of his 1623
Majesty’s Advocate for breaking into the gardensigf “~~
Barnton,* Pilton, Barnbougle, Greycrook, Craigie-
hall, and Carlowry, and stealing thence herbs, arti-
chock plants, sybows, i e. young onions, and bee-
hives. They had formerly been convicted before an
inferior judicature, for breaking gardens in. the
neighbourhood of Musselburgh; and by warrant of

the Privy Council, which was produced in Court,
they were sentenced to be taken to the Burrow::...
Muir of Edinburgh, and there hanged.

* Records of Tusticiary, July 11, 1625,



OF INCEST.

Alezander Blair, Tailor in Currie.

1630 . . (3 e e
- A Lexanpes BLAIR, tailor in Currie, was criminal-

ly prosecuted by his Majesty’s Advocate for incest.*
The fact charged against him was, that he had car-
nal knowledge of one Catherine Windrahame, his
Jirst wife’s half brother’s daughter. And being ad-
monished by the kirk to obstain from this connec-
tion, instead of yielding obedience, he fled to Eng-
land with the woman, and there married her. The
jury unanimously found him guilty, and the Court
ordained him to be beheaded.

James Wilson, Coal-grieve at Bonkard.,

\1:;:\9’ Tae prisoner was tried before Mr. Alexander Col-
vil Justice-depute, at the instance of Mr. Thomas
Nicolson, his Majesty’s Advocate. The indictment
accused him of having committed incest with Jane

* Records of Justiciary, September 9, 1630.

v
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Carse, ‘daughter of Agnes Brown, his wife,} about 1649
thirty-five years since, or thereabout, his wife being ‘™’
then alive; also of having committed adultery with

Jean Walker during the lifetime of his said wife.

The prisoner with great penitence confessed his
guilt before the Court and jury; and a verdict being
returned against him, the Court ordained him to be
taken on the next day to the Castle hill and be-
headed, and his personal estate to be forfeited.

e e

William Drysdale and Barbéra Tannahill,

W!LLIAM Davspare and Barbara Tannahill were 1705

served with separate indictments, accusing them of \~~

having. committed incest with each other. The

crime libelled was, that the prisorer, William Drys-

dale, 2 widower, (whose wife, a sister of the other

prisoner, had been dead for two years) had layen

with the said prisoner, Barbara Tannahill:* and that,

by an act passed in the reign of King James VI. parl

1. chap. 14. and by the 18th chapter of Leviticus,

this crime inferred the pain of death.—The charge

against Barbara Tannahill was the same, mulatis mux-

landis. -
Informations, neither ingenious nor elborate,

4+ Records of Justiciary, December 20, 1649.
* Records of Justiciary, 8, 22, January, March, 12, June 12.

1705,
X x
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' 705 were lodged for and against the prisoner, Drysdale,

“™ The Court repelled the defences and found the libel
relevant.

THE PROOF.

Barbara Tannahill judicially confessed that she
had layen one time only with the other prisoner,
Drysdale, and that she was now with child by him.

Mr. Samuel Semple, minister at Liberton, deposed,
That Barbara Tannahill conféssed her guilt before him
and the kirk session; and that he interrogated the
other prisoner Drysdale, who expressly disavowed
the charge.

Robert Hardie deposed, That one evening going by
the house where the prisoners lived, he heard Barbara
Tannahill’s voice calling out, once and again, ¢ O dear”’
and did hear the other prisoner using expressions of
entreaty, or rather of violence, towards her. And
that the prisoners lived in a house by themselves.
—Two other witnesses swore to Tannahill’s confes-
sion, and Drysdale’s denial, of guilt: that Drysdale’s
wife had been dead for two years; and that the pri-
soner Tannahill was her sister.

The jury found the indictment proved . against
Tannahill, but found nothing proved against Drys-
dale but the woman’s ¢ judicial confession, which is
¢a great presumption of his guilt’—The court ad-
judged Tannahill to be hanged, and Drysdale to be
banished for life. ,
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Even according to the Mosaic law these unfor- 1705
tunate persons could not have been legally convict- “™™~
ed, and the Scottish statutes* declares the Mosaic
law, as laid down in the 18th chapter of Leviticus,
to be the rule for determining incest. In the infor.
mation for his Majesty’s Advocate against the pri.
soner Drysdale, an.-unwarrantable and absurd exten.
sion of this ¢rime was attempted.-—That as it is there
commanded, Thou shalt not lie with thy brother's

- wife, so from the degrees of aflinity being the same,
the command must likewise be understood to be,
Thou shalt not lie with thy wife’s sister. To this
it may be answered.—1mo, That to suppose a pe-
nal law reaching life not to be expressed but implied,
is to deem us to be governed not by law but by des-
potism. 2do, To lie with a brother’s wife occasions
an uncertainty as to the progeny. 8tio, To do so
is not only incest but adultery. 44, It is not com.
manded—Thou shalt not lie with thy brother’s
widow. 5to, This connection by affinity is dissolved
and the survivor is loosed by the death either of hus.
band or wife. 6to, This argument is completely il-
lustrated by the command in a subsequent verse of
the same chapter,—Thou shalt not vez thy wifef by

» lying with her sister in her.,..../ifetime. "7mo, Ta

" marry 3 brother’s widow was an express ipjunction
of the law of Moses; and if the survivipg brotheg
declined the match, the widow was entitled by that .

# James V1. parl. 1. c. 14,
1 'The words are still more distin&® and forcible.in the vulgate.
or St. Jerome’s translation, than in the English edition of the
Bible, ¢ Sororem uxorig tuz in pellicatum. illius non accipigs,
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1705 elegant and dignified system of jurisprudence to—
"~ spitin his face.*—~These arguments however were
either omitted or over-ruled.

A rancorous detestation ‘of irregular commerce
between the sexes, has distinguished those religious
sects which pretend to an uncommon degree of spir.
itual purity, and in a peculigr manner the rigid dis-
ciples of Calvin. Indeed, the Apostlet to whose
mysterious doctrines they are peculiarly attached,.
has barely tolerated the giving obedience to that im-
pulse, with which nature has directed every animal
to the propagation of its species.

The instructive page of history, and the fatal warn.
ings recorded in criminal courts, sufficiently evince -
what public mischief, what private conflict, what
dark and attrocious crimes have proceeded from a
mistaken notion of religion, inculcating a perpetual
warfare with the dictates of nature.

The preservation of morals, by debamng a, mslon
between persons whose frequent opportunities’ pave
the way to debauchery.—The preventing a perplex-
ity in the degrees of kindred.— Perhaps also, the
preserving a strong and heahhy breed, have induc-
ed civilized nations to prohibit as incestuous, com-
merce between persons nearly connected by consan-
guinity. It does not appear that the same reasons
apply to the debarring such union between those
who are connected by qffinity.-—After the husband

¢ nec revalebis turpitudinem ejus, adhuc illa vivente.’ Biblia Parisiis
ex officina Stephani e regione Scholae Decretorum, mpxx. Le-
viticus, c. 18. Here the words truly express the sense ¢ in pellica-
¢ tum illius, being adultery against her, '

* Deuteronomy, ¢, 25. v. 9. t 1st Corinthiaas, ¢. 7.
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is dead, the wife surely is not guilty of adultery by 1705
entering into 2 second marriage; for, ¢ §f the husband ‘"~
¢ be dead,® she is loosen’d from the law of her hus..
¢ band’ 1If so, I do not perceive how the connmec.
tion thus dissolved by death, can imply against the
survivor, the crime of inces?, any more than that
of adultery. :
A more rigid degree of Calvinism than what now
prevails was established in the reign of William.
The judicatories of the church possessed a jurisdic.
tion. The slightest informalities between the sexes
excited zealous abhorrence. To avoid the disgrace
of the repenting-stool, many a miserable wretch dar-
ed a guilt which was to be expiased by the pain and
ignominy of the gallows. The Presbyteriant clergy,
in matters of scandal and of witchcraft, arrogated
to themselves the office of public prosecutors, of in-
quisitors general; and so late as the year 1720, the
minisgers, in behalf of themselves and their kirk-ses-
sions, publicly exercised this office in our courts of
justice. Their busy zeal in hunting out after young
women whom they suspected of being with child,
and after old women who lay under the imputation
of witchcraft, was productive of the most dismal
consequences. In the one case, the persecution was
directed at unhappy women who had obeyed the im-

* Romans. c. 7. v. 2.
t Original precognition taken before the sheriff-depute of Ross,
June 23d, 1720, against Helen Bowie and Janet Thomson for
witchcraft, at the instance of ¢ Mr. David Ross, minister of the
« gospel at Tarbatt, in bekalf of the session of the said parish,’
in possession of the Right Honourable Robert Dundas of Arni-
ston, Lord President of the Court of Session. .
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1705 pulse of nature; in the other, at those who incurred

¥~ the imputation of doing what nature rendered it im-
possible for them to do. In both, the pains and the -
piety of the clergy were productive of the same issue,
the driving miserable creatures to the gallows.—
And the recorded convictions before the Court of
Justiciary at Edinburgh, of twenty.one women jfor
child-murder, and three men pro venere n¢fanda cum
brutis animalibus, in the space of seven years,* afford
a melancholy proof that the insulted dictates of na<
ture, when checked in their regular course, will
burst forth in a torrent that will sweep away every
feeling of humanity, and every sentiment of virtue.

* From A. D. 1700 to 1706, inclusive.—See Rec. of Just.




OF ADULTERY.

Jokn Guthrie for notour, i. e.. notorious Adultery.

ADULTERY was first made capital in Scotland by 16,7
act of Parl. 1563. chap. 74. The thunder of the \~
law in the statute immediately preceding, had been
hurled against witchcraft; and an’act passed in the
present century, ¢ ratifies and revives all' former laws
‘“and acts against drunkenness, Sabbath-breaking.

¢ swearing, fornication, edultery, and all manner of

¢ uncleanness;’ and it specially and expressly revives*

the act above mentioned against adultery. Notori-

ous, or nofour adultery, is, 1mo, When children are
procreated between adulterers; 2do, When they are
publicly known to sleep with each other; or, 3#o,
When being suspected of adultery, and admonished

by the Kirk to refrain from the vice, and to do pen-

ance for the scandal; yet refusing obedience, they

are excommunicated for the same. James VI Parl.
7. chap. 105. '

John Guthrie was prosecuted for the crime of no-
torious adultery, He was accused of having mar-
ried 2 wife in the shire of Forfar, and deserted her;t
of having afterwards come to Leith; of having laid

* William, Parl. 1. Sess. 8. ¢. 11. It is a fortunate mazim
in our jurisprudence, that statute law prescribes.
4 Rec. of Jost. 14th March, 16th April, 1617.
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1617 aside the name of Laird, which he bore in Forfar,
™ and assumed that of Guthrie; and there marrying
another wife, with whom he cohabited for several
years; and also, of committing adultery with an-
other woman. These facts he acknowledged before
the Kirk-session -of Kirkliston, and did pepance in
sackcloth for his impurities.—Being thus detected and
stigmatized by the church, the secular arm was next
stretched forth against him. A warrantunder the roy-
al sign manual, dated at Whitehall, 26th of January,
1617, was directed to the Lord Justice General, and
the other Justices. It set forth, that the King’s Ad-
vocate, by his Majesty’s express command, was a-
bout to prosecute the prisoger for the crime of notor-
-ious adultery, and required the Justices instantly, on
his conviction, to condemn him to death. The
Court had the humanity not to-enter this warrant
upon record till about a month after the prisoner’s
conviction, when it sentenced him to be taken to
the Cross of Edinburgh, and hanged on a gibbet till
.he be dead; and he appears to have been carried to
immediate execution.
‘Two other persons, Alexander Thomson and Ja-
net Cuthbert, were also, by royal warrant, tried for
.3dultery on the same day with the prisoner, and
. were convicted. But the King was pleased to direct,
that out of his princely clemency, they should not
be put to death, but hanished.




ADULTERY.
Datrick Robertson and Marion Kempt, for Adultery.

353

T HE prisoners were accused of adulterous com- 1627
merce with each other; the fruits of which were, \

Marion Kempt’s bearing three children to the said
Patrick.* They were also-charged with the said
Marion’s having, with Patrick’s knowledge and con-
sent, taken poisonous drugs, by which her first child
was killed in the womb. They were convicted on
their own confession; and, on the 20th of the same

month, were sentenced to be hanged on a gibbet at

the Castle-hill.

. ‘ —
John Fraser, Writer in Edinburgh, for Aduitery.

Counsel for the Prosecutor, Counsel for the Prisoner, Sir
Sir George Mackenzie. George Lockhart, &c.

THE prisoner was tried capitally for the crime of 1678
adultery, at the instance ¢f his wife, and of Sir John A~

- Nisbet of Dirleton, his Majesty’s Advocate. The
fact libelled against him was simply, that, in absence
of the private prosecutor, he had married another
woman, ‘ S
- The prisoner’s counsel urged in his behalf, that
- although the private prosecutor had a right of action
to annul the second marriage, and to compel the ad-
‘herence of the prisoner;t yet she had no title to pro-
secute him criminally, ad vindictam publicam, in a

suit, in which if she prevailed, the husband whom

# Records of Justiciary, 18th, 20th, December, 1627.
t Rec. of Just. 17th Nov. 1673, 12th Jan. 20th July, 1674
. Yy
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1678 she.claimed must be bereft of his life. That if any
n'regulanty, or offence, has been committed by the
prisoner, it was owing allenarly to the snares laid for

- him by his wife, the insidiousness of whose malice

~ ‘could only be paralleled by the effrontery of her pros-
titution. The prosecutor having been equally public
and promiscuous in her debaucheries, the prisoner
had several years before been obliged to sue, before
the Commissaries of Edinburgh, for a divorce from
her; but, conscious of guilt and infamy, she had em-
harked on board a ship destined to carry felons to
Virginia, and the prosecution was suffered to drop.
After having been absent for a considerable time, a
report of her death was circulated and believed, and
what was at first 2 rumour, became afterwards evi-
dence; the shipmaster, one of the seamen, and a
passenger on board the ship in which the prosecutor
embarked, having given a testificate on oath, of her

_ ‘having died in Virginia. This testificate. was lajd

« . before the Presbytery of Edinburgh; and the clerk of
the Kirk-session was ordered to examine into the
same. Having done 50, he was satisfied by the grant-
£rs, that the certificate was true, as well as authentic. -
This report being laid® before the Presbytery, they
authorised the proclamation of banns, which was re-
gularly performed, yet no interruption was made to,
no question brought of the marriage, for upwards of
four years. And, at the end of this period, the pror
gecutor starts up as from the dead, with a halter in
Jher hand, menacing the prisoner.

It now appears that she had lurked for great part
of that time in. Aberdeen, Dundee, &c. under the
name of Mrs., Gerard; that she had circulated the
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report of her oun death: that, since her assumption 1679
of a feigned name, her life had been as profligate as
before her embarking for Virginia. And that she
‘had brought forth three adulterous children, the un«
equivocal testimony of her shame and guilt; one of
them not six months preceding this very trial, which
she has brought in order to get her husband hanged
on a charge of adultery. It was argued, that the
prosecutor’s infidelity to the marriage vows had given
eccasion to the suit for a divorce, which the prison-
er had brought against her-before the Commissaries;
and authorised the process of recrimination before
this Court, which the prisoner was immediately to
institute: that this infidclity would exclude the civil
effects of a divorce, and mich more ought to debar
his wife from prosecuting the husband capitally for
the very offence she had committed against him.—<
That she had laid a snare for him, by propagating
rumours of her own death, and by lurking under a
feigned name. Besides these defences, it was argued
for the prisoner, that adultery could not be commit-
ted without consciousness, ¢ nam voluntas et propo-
¢ situm distinguant maleficia, | And the probable ru~
mour, nay the direct certificate of the prosecutor s
death, exempts from the susplcm of consciousness,
and consequently from the crime of adultery, ac -
cording to the case in the civil law, < Mulier cum
¢ audisset ahsentum virum defunctum®* esse, alii se

¢ junxit, et falsis rumoribus inducta, et quia verisimile
¢ est eam decepta.m fuisse, nihil vmdxcta dxgnam vie
¢ deri potest.’

' It was answered for the prosecutor, That ke is an

~

’Dlgest L.11, §12. de aduhais
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1673 adulterer who lies with another woman while his
¥~ wife lives; and, as rumour could not dissolve mar-
riage, so neither could it defend against adultery;
otherwise it were easy for any man who grew weary
of his wife, to propagate reports of her death, and
then to take advantage of the rumours he himself
had fabricated. That even, if rumours were suffi-
cient, yet these ought to be constant and universal;
whereas, in this case, there was but one certificate,
and it bore only, that Margaret Haitly died in Vir-
ginia, not that Margaret Haitly, wife of John Fraser,
died in Virginia: that it was not probable, but invin.
cible ignorance alone which could be excusable: that
 the prisoner had not made sufficient inquiry concern-
ing his wife at her relations, and his ignorance was
affected: that a long lapse of time must intervene;
whereas here, there was but an absence of three
~years: that the prisoner ought to have executed a
summons of adherence against his wife, which would
have entitled him to a divorce: that the Presbytery
of Edinburgh had not a jurisdiction competent to
the dissolution of marriage; consequently thexr war-
rant was altogether msxgmﬁcant. . »
Ta this sophisticated reasoning the Court gave the
sanction of its judgement, repelling the argument
urged in behalf of the prisoner.

Nothing now remained but to lead a proof of the
fact. The proof amounted solely to the prisoner’s
having married Helen Guthrie his second wife, and"
lived under the same roof with her as married per-
sons, LEven the copsummation of the marriage is
not proved, but is only matter of presumpnon. The
J\lry by plurality of voices, viz. nine to siz, found the

prisoner guitty,
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‘Margaret Haitly, for Adultery. 1618

IT was now Mrs. Haitly’s turn to stand trial for her

life. On the same day with her husband she was

prosecuted at his instance, and that of the Lord Ad-

vocate, on a charge of adultery with ten different

persons specified in the indictment; and of having

born three children, the fruit of her unlawful amours,
the last of them not six months preceding.

The evidence of her criminal correspondence, and
of the bearing three children in adultery, was com-
plete; yet the jury, from what reason or motive I
cannot conjecture, were not unanimous, but by a plu-
rality of eleven to four found the prisoner guilty. It
was not however ¢ the feet of them which buried her
¢ husband that carried her out.’ K

The Court delayed from time to time pronouncing
sentence upon the prisoners. On the 20th of July
after, John Fraser was set at liberty, in consequence
of having obtained his Majesty’s pardon. The qther
convict Haitly still remained a priscner; but after a
minute and painful examination of the records, I
have not been able to discover whether she was kept
prisoner for life, or what became of her. '

e —

Jokn Murdoch and Janet Douglas, for Adullery.

Jorin Murpoce and Janet Douglas, both of them 1699
married persons, inhabitants of Edinburgh, were ~~
tried capitally at the instance of his Majesty’s Advo-
cate, not for nofour,* but for simple adultery, i. . for

¢ Records of Justiciary, September 14, November 6, 1699.
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1699 1696 one act of adultery. Informations were lodged for
¥~ the prosecutor and the prisoners. The King’s Ads
vocate restricted the libel to an arbitrary punish-
ment. The prisoners threw themselves upon the
King’s will, and were banished for life, never to re.
turn under pain of death.

wnemmnte R ——

If the frequency, variety, and severity, of criminal
prosecutions, ¢an establish the purity of statesmen
and judges, this surely was an age in which persons
in public office could boast of a2 very uncommon de-
gree of purity and virtue. In this case, such was the
zealous detestation of vice, that persons were indict-
ed capitally for simple adultery, although neither by
the statutory law, nor the judgements of the crimin-
al courts, was simple adultery ever deemed capital.
A few months preceding this trial, the Court of Jus«
ticiary entered on its journalst a recommendation to
the King’s Advocate, to prosecute witches. About
the close of that century too, 2 man was hanged for
murder, although the jury found that the prisoner
in defending himself had killed the deceased.  An-
other was hanged for expressing in conversation,
opinions on religion and philosophy opposite to those
of the times, A third was tried for high treason,
for engraving a political print, but acquitted by the
jury. Otherssuffered death also, when perhaps thea‘
trials had better been omitted.

+ Records of Justiciary, March 27, 1699; Nov. 21, 1695; Dec
24, 1696; July 10, 1699; April 14, and 22; May 24, 1701{
July 10,.1699.

L
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OF FORNICATION.:

o

Christopher Little and Margaret Jamescm, Jor For.
“sication and Theft, charged agam.st them in one
Indwtment.

AF’I’ER the abolition of Popery, and establishment
of the Confession of Faith by authority of Parliament,
one of the first acts of the legxshture was to annex a
punishment to ¢ the filthie vice of fornication’ The
punishment was, for the first offence, to pay a fine

of #£40 Scots, (and upon failure of payment} to un-

dergo eight days imprisonment, and to be fed upon
bread and water), and to stand two hours upon the
pillory. For the second offence the fine was raised
to 100 merks; and besides being put upon the pillo-
ry, the convict was to have Ais or ker head shaved.
And for the third offence the pecuniary mulct was
augmented to £100 Scots, and the convict was or-
dained to be thrice ducked in the deepest and foulest
pool in the parish, and then to be banished from the
same for ever, = And this zealous act has been re.
newed so late as A.D. 1696.

On the 16th of Octaber, 1652, a commission was
produced in the Parhament-house at Edmbursh,

1+ James VI. Parl. 1, chap. 13 5 Will:am, Parl. 1. sess. 6
chap. 81. .

i -

1658
Jd
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1658 from the Commissioners ¢f the Parliament of the

™~ Commonwedlth of England, and recorded in the
books of Justiciary, appointing George Smith, John
March, Andrew Owen, and Edward Mosley, Es-
quires, or any two of them, commissioners for the
administration of justice to the people of Scotland in
causes criminal.

On the 21st of June, 1653, Henry Whallie, Ad-
vocate-General,} prosecuted Jean Hamilton, Chris-
topher Little, and Margaret Jameson, before the
Honourable George Smith and Edward Mosley, two
of those Commissioners. The prisoners were char-
ged in the indictment with ¢ being all three accesso-
¢ ry, art and part, of stealing shirts and sheets forth
¢ of the house of Elisabeth Potter, widow in New-
¢ haven, after the said Jean Hamilton her theftuous
¢ upbreaking thereof, committed on the 6th day of
¢ May last: and the said Chnstopher Little and Mar-

¢ garet Jameson for the crime of fornication commxt-'
¢ ted by them with each other.’

The prisoners, Little and Jameson, denied the
theft, but acknowledged the fornication, and sub-
mitted themselves to the mercy of the Court.

. The jury, after hearing evidence, unanimously
found the prisoners Hamilton and Jameson, guilty
of stealing the sheets and shirts, and acquitted the
prisoner Little of the same. They also unanimously
found the prisoners Little and Jameson guilty of for-
nication. The Court sentenced Jean Hamilton to be’
scourged for theft from the Castlehill to the Nether-
bow, and then to be put into the Correction-house

1 Records of Justiciary, October 16, 1652; June 24, 1653.
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till farther orders; and ordained Little and Jameson 1658
for fornication instantly to pay £40 Scots, and in ‘™
case of refusal to be kept prisoners for eight days,

and fed on bread and small drink, and next market

day to stand an hour bare-headed on the pillory; the
prisoner Little then to be set at liberty, but Jameson

for the theft to be put in thé Correction-house.



OF BLASPHEMY.

Thomas Aikenhead for denying the Trinity, and the
authority of the Scriptures, and for maintaining the
Eternity of the World.

1696 | HE pious Charles II. being restored to the throne

of his ancestors, he and his upright* administration
set themselves about the great works of religion and
morality. '

A Parliament worthy of such a King and such a
“ministry having accordingly, in contradiction to, and
contempt of, the principles of a great body of the
people, vested the King with a power of establishing
any form of Church government he chose,t it pro-
ceeded next to enact statutes against Sabbath-break-
ing, swearing, drinking, and other profanities and
immoralities; These pious laws being made, another
immediately followed, annexing the pain of death
to the railing against God, or any of the persons of
the Trinity, or denying them, and obstinately per-
sisting therein. 4 _

I have hitherto discovered but three prosecutions

'® See an instance of the recorded perjuries of the great officers
of state to rob a man of his life; Arnot’s History of Edinburgh,
p- 149.

1 Charles IL parl. 1. sess. 1. acts 16, 18, 19, 21.
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for the crime of blasphemy. The first was that of a 1696
woman who was tried before the Circuit Court of ¥
Justiciary at Dumfries, A. D. 1671. But, as the re.
cords of the Circuit Courts previous to this century
are lost, all I can say of the matter is, that the act*
of blasphemy charged against the prisoner was her
drinking the Devil’s health, that the Court did not
find it relevant to infer the crime of blasphemy, but
fined the woman in the sum of 500 merks for the
offence. The second prosecutxon was against Fran.
cis Borthwick.

Francis Borthwick, second son to James Borth.
-wick of Harelaw, was served with a criminal indict-
ment for blasphemy, at the instance of his Majesty’s
Advocate, and of James Cockburne in Dudingstone,
informer against him. As he did not choose to run
the risk of a trial, sentence of outlawry was pro-
nounced against him for his contempt and disobedi-
ence. It set forth, That he had been often cited to
appear that day before the Court of Justiciary to an-
swer to a charge of blasphemy: that he was born of
Christian parents, baptised and educated in the

«+ Christian Church, and continued in the profession
of Christianity, and in communion of the Christian
Catholic Church till the fourteenth year of his age:
that he then went abroad to follow the business of 3

* Mackenzie’s Criminal Trials, tit. 6. § ult. " Qur S¢andina-
vian ancestors used to pour forth immoderate libations to the
health of their gods; hence, when the Pagan religion yielded to
the doctrines of the Gospel, in Germany, and several northern
nations, the Church found it convenient to indulge the peaple
with a bumper to the health of our Saviour, the apostles, afxdb
the saint; Mallet’s Northern Antiquitigs, vol, 1. p. 187,
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1696 merchant, and was seduced to a shameful apostacy
¥V from-the most holy faith, and to . profess himself
openly 2 be a Jew, and that he was circumcised:
that upon his return to Scotland, he at Edinburgh,
and the neighbeurhood thereof, did rail against our
Lord and Saviour Jesus Christ,* denying him to be
God, and aflirming him to be mere man and a false
prophet. and outrageously reviling him by such other
blasphemies as were not fit to be uttered; renounc-
ing and cursing the holy sacrament of his baptism,
and imprecating vengeance upon himself if -ever he
should return to the Christian religion. If the ac-
cused was truly mad enough to undergo circumci-
sion, he was at least not so mad as to appear before
the Court of Justiciary; and sentence -of outlawry
was therefore pronounced against him. The last
trial for blasphemy was that of Thamas Aikenhead,
. Thomas Aikenhead appears to have been abaut
twenty years of age; his fathert, who had been a-
.surgeon in Edinburgh, was dead. Sir James Stew-
art, his Majesty’s Advocate, by special order of the
Privy Council, served him with a criminal indict-
ment} before the Court of Justiciary for blasphemy.

* Records ef Justiciary, June 15th, 1681.

+ I have discovered an anecdote concerning the prisoner's
father. He was cited before the Privy Council on the 26th April,
1682, for selling amorous and provocative drugs, by which it
was a.lledged that a woman would have Jost her life, had not one
‘Dr. Irvine given her an antidote. The Privy Council referred the
case to the College of Fhysicians, and the College sagaciously

»reportcd that it was unsafe to use .such medzcmes, without first
taking their advice; Fountamhall, vol. L. P 183.

% Records of Jusucnary, December 23, 1696,




BLASPHEMY.

The libel sets forth, that blasphemy against God, or 1696
any of the persons of the blessed Trinity, or against ™~

the holy scriptures, or our holy religion, is a crime
of the highest nature, and severely punishable by the

. laws of God, by those of this and eyery well gov-

erned realm, and particularly by acts of parliament,
€harles IL. parl. 1. sess. 1. chap. 21.; and by William,
parliament A. D. 1696, sess. 5. c. 11.

That notwithstanding, the prisoner had repeated. |

ly maintained, in conversation, that theology was a
rhapsady of. ill invented nonsense, patched up part-
ly of the moral doctrines of philosophers, and part-
Yy of poetical fictions and extravagant chimeras: that
ke ridiculed the hely scriptures, calling the Old Tes-
tament Ezra’s fables, in profane allusion to Esop's
Fables: tha: he railed on Christ, saying, he had
Jearned magic in Egypt, which enabled him to per-
form those pranks which were called miracles: that
he called the New Testament the history of the im-
postor Christ: that he said Moses was the better art«
ist and the better palitician; and he preferred Ma-
homet to Christ: that the holy scriptures were stuff
éd with such madness, nonsense, and coniradiction,
that ke admired the stupidity of the world in being so
bong deluded by them: that he rejected the mystery
of the Trinity as unworthy of refutation; and scoffed
at the incarnation of Christ, saying, that a Thean-
thropos, or God-man, was as great a contradiction

~as a hircocervus, or goat-stag, or that a quadratum

was 3 rofundum: that he laughed at the doctrine of
redemption: that ke said the notion of a spirit was
a contradiction:. that he cursed Christ, and argued
against the being of God, maintaining, that God, the
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1696 Iorld, and Nature, are all one thing; and that the

™~ World existed from all eternity: that he said the in-

- ventors of the scriptural doctrines would be damned,

if there was such a thing as rewards or puniskments

after this life; and that Christianity itself would soon

be extirpated: that his impiety was so audacious, that,

as he passed by the Tron Church in a cold night, he

said to a companion, he could wish to warm him-

self in a place Ezra called Hell: and, lastly, that he

often uttered these or the like speeches within the

last twelvemonth, without provocation, and merely
from malice against God and Christ.

The Court found the railing against, or cursing
any of the persons of the Trinity, relevant to infer
the pains of death; and the other crimes relevant to
infer an arbitrary punishment.

No counsel appeared for the prisoner; nor does it
secm that one word was urged in his behalf during
the course of the trial. Four or five witnesses were
examined; one of them a writer in Edinburgh, the
rest students at the University, lads from eighteen
to twenty, or twenty-one years of age. They prov-
ed most of the articles of the libel, with this ad-
dition, that the prisoner said he was confident
Christianity would be utterly extirpated by the year
1800. There was however a material defect in the
evidence. The article most highly criminal, viz.

- the railing against, God, and cursing our Saviour,
was not proved at all, but was an inference drawn
by the jury from the prisoner’s cursing Ezra, and
saying that the inventors of the scriptural doctrines
would be damned, if there be such a thing as dam-
nation.
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The jury® unanimously found the prisoner guilty 1696
)

of railing against God, railing at and cursing Christ,
and of the whole other articles in the libel. This
verdict the jury, even by the statule, were not warrant.
ed to pronounce—~The railing against God, and
cursing Christ, ought to have been facts directly
proved, and not inferences drawn from cursing the
inventors of scriptural doctrines; and as for denying
any of the persons of the Holy Trinity, it was not
the denial, but obstinately persisting therein, which
by the statute subjected the oﬁ'ender to a capital
punishment.

Besides these defences, had the Court been en-
dued with the humanity to appoint counsel for the
prisoner, it would undoubtedly have been pled for

him, that these were rash words, drawn from him

in the heat of controversy, which by no means co-
incided with his serious notions; .and that he hearti-
ly repented of the warmth which betrayed him into
expressions so dissonant from his own sentiments,
and so offensive to the feelings of others. Had these
defences been offered for him, the jury could not,
without being guilty of perjury, have convicted him

* The following men composed the jury: James Bouden late
baillie of Edinburgh, George Clerk (chancellor, i. e. foreman of
the jury) late baillie there, Michael Allan, late dean-of-guild,
Charles Chartres, late baillie, Robert Forester, late kirk-treasurer,
Adam Brown, (clerk) late baillie, Alexander Thomson, late dea-
con-convenor, Jerom Robertson, perfwig-maker, James Maclurg,
late dean-of-guild, Patrick Thomson, late treasurer, William
Pattoune, late baillie, Robert Elphinstoune of Lossness, George
Mossman, stationer, George Fullertoun. Five person summoned
on the jury refused to attend, and were fined 100 merks each.
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1696 of obstinately persisting to demy the Tririty, which

s

the statute required.

The verdict was returned, and sehtence pronunes
ed against the prisoner on Christmus Eté, ¢ To bB&
¢ taken to the Gallow-lée on the eighth of January;
¢ between the hours of two and four il the sfiéts
< fioon, and to bé hanged; his body to be bufied i€
¢ the foot of the gallows, and his tioveéable éstitt €6
¢ be forfeited.’~<=Mercy was asléep?; as weéll 23 Jisstice
and Science; so the dreadful sentéite Was exéctired!

* Two men were found guilty of house-breaking 4nd robbibry;
attended with very aggtavhting circumstaiices, soirte days béfore
the prisoner. They were indulged in four weeks lohger than
him as to day of execution. Records of Justiciary, December 22,
1696, Januity 4, 1697.




OF OTHER CRIMES AGAINST RELI-
GION AND THE STATE.

susatiien .

Tvial of John Ogilvie, Jesuit, for saying of Mass,
acknowledging the Pope to be Judge in Coniraver-
sies of religion, and declining to answer certain
Questions put by his Majesty’s Commissioners, con-
cerning the Pope’s power to excommunicate Kings,
the murder of a King excommunicated and depos-
ed by the Pope, and a Subject’s being absolved

ﬂom the allegiance due to such a ng.

JOHN OGILVIE, a Jesuit, was tried before the 1615
Magistrates of Glasgow; judges specially appointed “*~

for the trial by the Lords of Privy Council.* He
was a priest equally devoid of the hypocrisy which
characterises the most infamous, and the liberality
which adorns the most enlightened of the clerical
order. He possessed a considerable share of acumen
ingenii; but his strong and clear intellect was strange.
,'ly warped with bigotry.

" " The prisoner was born in the north of Scotland.

* A trpe relation of the proceedings against John Ogilvie, a
Jesuit, &c. Edinburgh, printed by Andro Hart, A. D, 1615.—
This account differs little in point of fact from that published at
Douay, the same year, from a manuscript written by the prison.
er, and continued by his fellow captives; except that the one,
pethaps, suppresses, and the other may exaggerate his sufferings.

3 A
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1615 He had been out of the kingdom for upwards of twen-
™~ ty years, and had returned in the month of June pre-
“ceding his trial. The public offence which he gave
by the statutory crimes of saying mass, and of en-
deavouring to make converts to the Catholic religion,
was aggravated by intemperate expressions of religi-
ous zeal; and as the prisoner had been lately in Eng-~
land, his indiscreet language, joined to the recent
‘tonspiracy of the gun powder treason, and the gen-
eral odium which Papists laboured under, afforded
a pretext to the abettors of kingly tyranny and of
reformed zeal to insinuate, that the prisoner might

be embarked in some desperate enterprise.

Many priests had, of late, smarted under the rod
of justice;* but the crown of martyrdom was reserv-
ed for the prisoner. William Murdoch, in particu-
lar, for the crime of saying mass, had been sentenced
to stand on the pillory, at Edinburgh, two hours, in
his pontifical robes; then a fire to be kindled, and
his robes and instruments of worship to be burned;
and the priest to be transported and banished his Ma-
jesty’s whole dominions for life, never to return un-
der pain of death.

The prisoner was apprehended by order of the
Archbishop of Glasgow, (for in that city he chiefly
sculked) on the 4th of October, 1614, and was next
day examined before his Grace and the Bishop of
Argyle, and six other persons of note. He was re-
quired to take an oath, 'that ‘he should tell nothing
but the truth, in so far as should be demanded of
him. He replied, that he would take it, wich an
exception to any articles that should affect his own

* Records of Justiciary, 235th September, 1607.
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Kfe and fortune, or tend to criminate others. Be- 1615
ing answered,that every question which could be}pro- “*~
posed to him, must concern some of these articles.
He took the oath, with this reservation, that, when
he found a question impertinent, he would either say
nothing, or declare simply, that %e would not tell
He was interrogated accordingly; but nothing mate<
rial could be drawn from him: for, whatever indis.
cretions escaped him, he resisted with a fortitude
which does him infinite honour, every menace with
which his inquisitors endeavoured to extort from him
a discovery of the persons who had incufred a penal.
ty by harbouring him. He was remanded to prison,
and loaded with heavy irons.

He was afterwards brought to Edinburgh, and ex-
amined afresh before a new set of commissioners;
but, as either his innocence, or his caution, screened
him from a declaration of a criminal tendency, lLe
was threatened with the torture; and he declared his
readiness to suffer whatever torments they should be
pleased to inflict.  But some person whom (I sup-
pose) long practice had taught to tread with caution
the paths of iniquity, advised, that instead of assail-
ing the prisoner with acute torments, they should
keep him for some nights without sleep, as being the
surest means, if not of staggering his resolution, at
least of undermining his judgement. This kappy
device was followed to such an extent, that accord-
ing to the prisoner’s account,* he was kept from sleep
- for eight days and nine whole nights, by the thrust..

* Relatio Incarcerationis et Martyrii P. Joannis Ogilbei, &c.
&c. Duadi, typis vidua.g Lamentii Kellami sub signo Agni Pas-
chalis, 1615, *
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1613 § 1613 ing of needles and pins into his flesh; which had such
™~ an effect upon him, that he hardly knew what he
either said or did, and often could not recollect so
much as what town he wasin. He relaxed so far as
to name some of the persons who harboured him;
and the commissioners flattered themselves he would
become sufficiently pliable. In the mean time, upon
the approach of the Christmas holidays, the Arch-
bishop of Glasgow returned to his diocese, and took
his prisoner along with him, lodged him in his house,
and entertained him well.* In the beginning of
January, new commissioners were appointed to take
the prisoner’s opinion on certain special interrogato.
ries propounded by his Majesty. To thése he an.
swered in substance, declaring, ¢ That he thought
¢ the Pope had a right of jurisdiction over the King
¢ in spiritual affairs; but that the prisoner was not
¢ bound to declare his opinfon as to temporal, except
¢ to the Pope, or those authorised by him; that the
¢ Pope had authority to excommunicate the King, or
¢ any person who had been initiated into Christianity
¢ by baptism: that, as to the Pope’s having a right ta
¢ depose an excommunicated Prince, or to absolve
“ his subjects from their allegiance, or whether it
¢ were lawful to kill such a prince, he was not bound
¢ to declare his opinion.’ ~~As if this declaration was
not sufficiently disgusting to the dainty palate of
the British Solomon, the prisoner volunteered in
adding, that he condemned the oaths of supremacy
and allegiance, as put in England, insisted that this
thould be inserted as part of his declaration, and suby

* Relatio Ingarcerationis, 4c,
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scribed the whole, ¢ Jokannes Ogilveus, Societatis 1615 -

s Jesu.’ o
Nothing more was wanting to accomplish his de-
struction. The virtuous and learned Sir Thomas
More had fallen a sacrifice about eighty years before,
to a capricious tyrant, by saying, that a question re.
lating to the supremacy was like a two-edged sword;
if one answered the one way, it confounded the soul;
if the other, it destroyed the body. The prisoner
. went much further; he vehemently persisted in his
declaration, notwithstanding the endeavours of the
King’s commissioners to prevail on him to soften it;
and an order from his Majesty to the Lords of the
Privy Council was received, commanding them to

bring him to trial.

He was accordingly indicted upon three statutes,
-viz, James I. Parl. 3. chap. 48,; James VL Parl. 8.
¢ 129. and Parl. 18, c. 1. Bat although the indict-
ment set forth, with manifest falsehpod, that the first
of these acts was guarded with the pains of treason;
and, although the last of them contains the unparallel.
ed absurdity of ¢ anmulling and rescinding every thing
¢ dome, orhereqﬂerto be done, inprg’udiceqfthcroyal
prcrogatwe, in any Kime bygone or o come;’ yet nei-
ther of them could have served to condemn the pri.
soner, they being declaratory,ibut not penal acts; for,
although they declared the King’s power in all cases,
and over all persons, they had no penal sanction
whatever annexed to the breach. The statute James
VI. Parl. 8, ¢, 129, was not so favourable for the
prisoner. It confirms the royal power over all per-
sons, and in all cases, spiritual and temporal; and
fleclares the King and his Privy Coungil to be com.
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1615 petent judges to all pérsons, in all matters, ¢ concern-

¢ ing which they should be apprehended, or charged
¢ to answer such things as should be inquired of
¢ them. And that none apprehended or charged to
¢ that effect should decline the authority of the King
¢ or his Council under pain of treason.” This statute,
broad as it is, could not have affected the prisoner’s
life, had not a false construction been put upon it;
by comprehending under it not enly those who,
when called before the King and Council, declined
their yurisdjction, but also those who declined to answer
every impertinent or insiduous question that possibly
might have involved themsekves in the acknowledgement
of a capital crime. This construction the King’s
Counsel does indeed put upon the statute, in the
course of this trial. I apprehend that the words of
the act, which, it must be confessed, are obscure -
and ambiguous, do not warrant it. If they do, I
have only to observe, that to oblige a person # an-
swer, under pain of death, to an interrogatory which
may affect his own life, is, perhaps, the greatest pitch
of tyranny and iniquity that any legislative body
ever attained. -
The indictment proceeds to charge, that, notwith-
standing these statutes, the prisoner had renounced
his natural allegiance, and had endeavoured, by con.
ferences, enticements, mass-saying, and other crafty
means, not only to corrupt his Majesty’s subjects in
religion, but also to pervert them from their duty to
their Prince, till he had been discovered and appre-
hended by the Archbishop of Glasgow.—His declar-
ation of the 18th of January is then founded on; and
many big sounding words follow, ¢ That the prisoner
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¢ was gunlty of most damnable high treasom, in not an- 1615
¢ swering, acknowledging,’ &c. &c. Towards the *™
conclusion, the libel sets forth his Majesty’s great
reluctance to apply the severities of the law to the
sayers and hearers of mass, and his gentleness to-
wards such offenders, in only punishing them by
imprisonment and banishment, of which the pri-
soner had experience in the fate of his own accom-
plices; but that he, by the three last articles in his de-
claration, showed a professed purpose to effect the
destruction of his Majesty’s person and government;
by all which, he had committed heinous and unpar-
donable treason. ‘
The Archbishop of Glasgow, James Marquiss of
Hamilton, Robert Earl of Lothian, William Lord
Sanquhar, John Lord Fleming, Robert Lord Boyd,
and Sir Walter Stewart, were assessors to the Court;
and Sir George Elphingstone of Blytheswood was the
chancellor of a very respectable jury. The indict-
men, the statutes, and the prisoner’s declaration,
being read over, the Advocate-depute addressed him
in a speech, telling him, that he was not prosecuted
for saying mass, nor for seducing the people to Pop-
ery, nor for any thing that concerned his conscience,
but for declining the King’s authority, and main-
taining treasonable opinions, as, ¢ the statutes libelled
¢ on made it treason not to answer the King or his
¢ council in any matter which should be demanded.”*®

* It is somewhat remarkable that the son or grandson of Ed-
monston of Duntreath, one of the jurymen who convicted the
prisoner, was fined by the Privy Council in 9000 merks, Jor re-
Jusing to answer upon oath, whether he had harboured one For.
ester, a field preacher, whé was under sentence of banishment, &c;
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This conscientious harangue: being finished, the
prisoner was allowed to state objections, if he had
any, why the persons named should not pass upon
his jury. To this he made answer, that ¢ the jury-
¢ men were either friends to his cause, or enemies;
¢ if enemies, they could not be admitted upon his trial;
& if friends, they should stand prisoners at the bar
¢ with him’ This ridiculous objection being over-
ruled, and the indictment, the statutes, and the
prisoner’s signed declaration upon the interrogato-
ries propounded by the King, being again read over,
the prisoner, who had no counsel, was desired to
say what he could in his own behalf. This the un.
happy man performed to a title, in a speech replete
with imprudence, extravagance, and bigotry, de-
claring, ¢ that he repented of nothing but not hav-
* ing been busy enough in making converts; and
¢ that if all the hairs in his head were priests they
¢ should all come into the lLingdom.’ The Arch-
bishop then addressed the jury; and the King’s coun-
sel finished the whole, by protesting for an assize of
wilfil error if they should acquit the prisoner,

The prisoner was served with his indictment in the
last week, and was brought to trial on the last day
of February. The jury being inclosed, returned to
the Court, which continued sitting, a speedy and
unanimous verdict, finding the prisoner guilty of

the whole treasons libelled. He was sentenced #o be -

taken immediately from the Courl to the place of ez-

June $0, 1681.; Fountainhall’s Decisions, p. 145, MNow, refas.

ing to answer upon oath was the only crime which was proved

against the prisoner Ogilvie,
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ecution, and there to be hanged and quartered. He 1615
then cried out, ¢ God have mercy upon me! If there ‘~/
* ¢ be here any hidden Catholics, let them pray for
¢ me; but the prayers of heretics I will not have.’
After a short interval allowed for penitence and
prayer, (perhaps also for erecting the scaffold) he
was hanged that same afternoon, but the quarter-
ing was dispensed with.
—*T‘. e
-A few months after, William Sinclair, advocate,
Robert Wilkie, brewer, and Robert Cruikshanks,
stabler in Edinburgh, were tried before the Court of
Justiciary for resetting,* that iz, giving meat and
lodging to the above John Ogilvie and anether Je-
suit priest. They were convicted; and by express
warrant of his Majesty were sentenced to be hanged:

but by a posterior warrant the sentence was changed,
into perpetual banishment.

et

Mr. Jokn Wallace fbr saying of Mass, being habit
and repute a Popish Priest, and refusing to take
the Formula.

THE penal laws against Papists had amounted to a 1722
most sanguinary pitch of persecution; but, as in ‘"~
most cases where the punishmnent bears no propor-
tion to the offence, the humanity of mankind is un-
willing to furnish the public prosecutor with evi-

o Records of Justiciary, July 14, Augut 15, and 30, 1615.
3B
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1722 dence, so, in the crime of Popery, the state had to:
enact a law for ascertaining a proof of the offence.
By thislaw it was declared, that any person who
was habit and repute,* that is, generally holden and -
deemed to be a Popish Priest, and who should re-
fuse to take a formula therein prescribed, should be
banished for life, never to return under pain of
dcath. By the same law, the being found in a
chapel where there were altar and mass-book, &c.
subjected the person so found to perpetual banish-
ment. Papists, or those refusing to take the for-
mula, by this statute, are likewise declared incapa-
ble of all succession whatever; the same to devolve
upon the next Protestant keir. And those who apos-
tize from ¢ the true Protestant religion,’ by profess-
ing the Popish, are also declared to forfeit their
whole heritable estate to their next Protestant
heir.

Upon this law Mr, Wallace was indicted.t It was
charged against him, that the magistrates] of the
" Canongate, a suburb of Edinburgh, bad sent a parcel
of soldiers into the house of Elizabeth, Duchess Dow-
ager of Gordon on the 29th of April last, which, by
the bye, was a sunday; that the soldiers there ap-
prehended the prisoner when he was about to say
mass; and that he refused to take the formula when
tendered to him. He and his surety had granted a
bail-bond of a thousand merks Scots to stand trial;

* William, parliament 1st, sess. 8.:c. 3. A. D. 1700,
+ Records of Justiciary, August 28, 1722.
1 These magistrates were entitled to a reward of 500 merks
Scots for seizing a priest,
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" but, as he failed to appear, the bail-bond was forfeit- 1722
ed,* and sentence of outlawry was pronounced a- o~
gainst him,

It aggravates not a little that contempt, mixed
with horror, which ought to be entertained of - cer-
tain parts of our penal law, that by the unrepealed
statute upon which the prisoner was condemned, no
‘parent can put his child to an eminent master in rid.
ing, fencing, music, French, or Italian, (for such are
mostly Papists) but he must incur a penalty of 500
merks for each offence, which ¢ may be pursued for
¢ by any Protestant subject, and upon conviction shall
¢ pertain to the pursuer for his reward® What
heightens the absurdity is, that one of those mas.
ters thus forbidden by statute to teach, has a royal
bounty of #200 a year for teaching.—The trumpet
of sedition and fanaticism, blown by the foul breath
of ignarance against the repeals of those penal laws;
the dismal consequences of the blast; the guilt which
those #rumpeters incurred; and the disgrace which
they have brought upon this country, will not be
purified by many lustrums of liberal science. I shall
make no farther commentary upon this statute, and
this prosecuion, but that it should teach a little
moderation of language to that class of people which
upon every occasion launches forth its undistinguish.
ing applause, upon the principles of liberty which
flowed from the glorious Revolution; and the prin.-
<iples ot toleration, so congenial ta -the meek spirit
of the Reformed Religion,

® So late as April 25, 4755, Alexander M¢Donald, a Popish
-priest, by the way of favour and clmmcy, was banished Scotland
for life, having refused to take the formula,
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Sir James Ker Jor celebrating clandestine and ir-
regular marriage.

1590 Syr James Ker in Old Roxburgh was deposed from

™ the office of a clergyman on account of misbehaviour,
in November, 1533, and was excommunicated on_
the 26th of May after.* He continued notwithstand-
ing to celebrate marriage and the sacrament of bap-
tism. For these offences he was tried on the 18th
of June, 1580, on an indictment, ¢ for lying under
¢ the horrible sentence of excommunication, separ-
¢ ate from the suffrage and prayer of the Kirk, and
¢ merit of the blood of Christ, fo the damnation of
¢ his soul, continually from the 26th day of March,
€ 1584: that although he, for misbehaviour, had
¢ been deprived of the clerical function in the month
¢ of November, 1583, he continued notwnthstmmg
¢ to abuse the sacraments, by marryingt suudry per-
¢ sons, and baptising of children.”

The prisoner came in the King's will, i. e. sub.
mitted to his Majesty’s pleasure, which the King’s
Advocate declared to be, that the prisoner should
stand twa hours at the Cross with a paper in his hat
denoting his crime; and that he should not commit

* Records of Justiciary, June 18, 1590.

+ The Advocate was here a little out in his divinity. It is
an apt illustration of the nicety of the dispute between the Rom-
ish and Reformed Churches concerning the number of the sacra-
ments, and of theiniquity of annexing rigorous punishment ta
a difference of religious opinion, that the ng’vAdvocate, ina
¢riminal libel, should fall into the mistake of stating the celebtq-
tion of irregular marriage as ;be abyse o{ a eacrament,
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the like transgression again under pain of death.— 1590
Let us compare this sentence with that which was ‘"~
pronounced in the following trial, in a more en-
lightened age, and under a more free government.

—— .

John Connochar for celebrating clandestine and ir-
regular marriage. -

Joun ConnNocrar was a nonjuring clergyman of 1755
the Episcopal Church of Scotland. His residence in “™~
a wild district of the Highlands, where there was
not within many miles 2 man of his knowledge and
learning, gave him a degree of consequence to which
his irreproachable morals and unaffected piety added
singular importance: but his virtues were poisoned
by his attachment to an unfortunate family; and
the eminence of his situation and character, which -
in better times would have commanded felicity,
served only to attract the fire of political vengeance.
He was marked out as a victim whose ruin was to
confound the remains of a vanquished party.

The gentry in the North of Scotland professed
almost universally the Episcopal or Popish religion;
and meeting-houses were tolerated where public
worship was performed according to the liturgy
of the Church of England. But, on the extinction

“of the rebellion 1745, Government thought proper
to make an indirect acknowledgement of the King’s
title to the throne, in the most solemn addresses to
God, an indispensible part of the formula. It com-
manded all Episcopal clergymen, at every time they
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1755 celebrated public worship® before more than five

" person, to pray for the King and royal family by
name. As the gentlemen in that part of Scotland,
for the most part, were attached to the house of
Stuart, the act inet with no other obedience than by
many peoples absenting themselves entirely from
Church. Still however many devout persons per-
formed a duty which they thought acceptable to
God, at the risk of incurring the vengeance of their
temporal sovereign. Various prosecutions were ac-
cordingly instituted for this offence; and of these,
the most remarkable was that against the prisoner.

At the distance of nine years after the extinction
of the rebellion, he was apprehended in his own
house by a party of soldiers, on a day, (30th of Ja-
nuary) upon which it was to be expected that he and
his hearers would be engaged in their forbidden wor-
ship.t The warrant for his commitment proceeded
upon a petition from his Majesty’s Advocate to the
Lords -of Justiciary, setting forth, that Mr. Conno-
char without having letters of orders in terms of
law, and without having taken the oaths to govern.
ment, had presumed to officiate as a minister, by
praying and preaching, and administering the sacra-
meants; also, that his sermons were calculated to sow
sedition, and to. excite disaffection. ,

The prisoner having applied to the Lord Justice
Clerk to be admitted to bail, his request was grant.
ed: but, in the mean time, he was detained in vir.
tue of a new warrant of the Court of Justiciary, pro-

* George II. an. 19: cap. 8.
4 January 80ch, 1755. Scots Magazine, vol. 17. p. 207. .
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ceeding upon 2 new petition from the! Lord Advo-. 1755
cate, setting forth, that besides the.offences for “*~
which the prisoner was at first incarcerated, he was
also to be tried on the statute of Charles Il against
celebrating clandestine or irregular marriage.—It
must be observed, that, by the former of these acts,
the prisoner for the first offence could only be sub.
jected to six months imprisonment, but by the latter
he might be cundemned to perpetual banishment.

A fresh bail-bond being offered, the prisoner was
released on the 27th of February; and, on the 10th
of April, he was brought to trial before the Circuit
Court of Justiciary at Inverary: a district, where the
attachments of the people, and the fate of Stewart
of Aucharn, who was capitally convicted some. time
preceding, left no reason to dread that the jury
would make any great stretch to acquit the prisoner,
He was charged with two offences; the celebrating
of marriage without being lawfully authorised by
the established Church of Scotland, or by any other
legal authority; and celebrating of it in a clandestine
and disorderly way, contrary to act Charles IL Par,
Sess. 1. c. 84, )

It was pled for the prisoner, that the statute lis -
belled on * had been established directly with a view
to support Episcopacy against sectaries; therefore, to
turn it as an engine of destruction agaiost that reli-
gion which it was meant to protect, was totally to
invert its purpose:—That all the acts in favour of
Episcopacy had been abolished by William and Mary,

® Records of Western Circuit Court of Justiciary, 2

1765. Scots Magazine, vol. 17. p. Ly R SR

» "
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1755 Parl. 1. Sess. 1. c. 5. That it behoved Episcopacy

™ either to be the established religion or not. If it was
the established religion, the Priest could not be con-
demned as unqualified to celebrate marriage. If it
was not the established religion, it must be ranked
among the sects of nonconformity; and even in that
case, the clergyman was equally safe; for all laws
against nonconformists were repealed by act 1690,
¢ 27.—This construction of the statutes was con-
firmed by the universal sense of the nation; for,
although thousands of marriages had been cele.
brated, not only by Episcopal clergymen, but by
dissenters of all sorts, no prosecution had ever been
brought on this branch of the statute alone: nay, so
little was our law scrupulous as to a clergyman, the
celebrator of a2 marriage being ordained by the e.
stablished church, that a valid marriage might be
pronounced by amy civil magistrate: indeed, the
ceremony of marriage is totally unessential to its
validity.
- As to the second offence charged against him, the -
celebration of marriage, in a clandestine and disor-
derly way, it was proved on behalf of the prisoner,
that the parish-church in which he lived, as well as
the nextparish, had been forsome time vacant; so that
in the district' where he lived, there was no clergy-
man but himself, in a space of twenty miles: that he
had been scrupulously anxious to. celebrate marriage
in the most regular maanner, both as to the essential
and ceremonial parts of the contract: that when, by
the want of public worship in the parish-church, the
ceremonial part, viz. the publication of the banns,
could not- be performed, he made the beadle pro-
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claim them before witnesses at the church-door; and, 1755
‘as to the essential, he instructed, that when he cele- i

brated marriage, it was always with the consent of
the friends of both parties. Nay, that ‘he had re-
fused to celebrate a mai'nage in a clandestine man.
ner, although ten gmneas had been offered as an in-
ducement.

Notwithstanding these arguments, the Court found
the first, as well as the second article of the indict-
ment, relevant to infer the pains of law.

The counsel for the prisoner reminded the jury,
that notwithstanding the interlocutor of the Court,
they were entitled, if they thought proper, to acquit

‘the prisoner ‘of both charges. But lest the fountain
‘of justice should -purify the stream of political ven-
geance, it was observed from the bench, that the
jury could hive no room for doubt; and that nonjur-
ing Episcopal clergymen of the prisomer’s activily,
were dangerous o the present happy establishment.
The juryfound the prisoner guilty; but, in respect
‘of certain alleviating circumstances, recommended
‘him to mércy.—~He was condemned to perpetual
banishment, never to return under pain of death,

3C
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Mr. Daniel Taylor, and twenty-four other Preachers
of the Episcopal Communion in Edinburgh, Mr. Ar-
thur Miller, Preacher in Leith, and Mr. Robert
Colt, and Mr. James Hunter, Musselburgh, for
Predching to an Episcopal Congregation, without
Letters of Orders from a Protestant Bishop; and
without Praying for King George by name.

1716 HIS Majesty wrote a letter* to the Lords of Justi-

v~ dary on the 12th of May, 1716, setting forth, that
he understood there were meeting-houses in Edin-
burgh, and other parts of Scotland, where divine
service was performed without praying for the King
-and Royal Family; and requiring their Lordships t
¢ to give strict orders for shutting up all such meet-
¢ ing houses,” and for proceeding against offenders
in time coming.

The Lords sent an answer to Mr. Secretary Stan-
hope, representing their alacrity in ordering prose-
cutions against such offenders; but, as to shutting
up sach meeting-houses, they observed, ¢ We are
¢ bumbly of opinion, that our forms do not allow
¢ such summary procedure till after trial and convic-
* tion by due course of law.” Even then, their Lord-
- ships suspected they were authorised only to exact
the penalties prescribed by law; but not to shut up
the meeting-houses. The Lords, at the same time,

* The letter is subscribed ¢ Gxorcz R.” and countersigned by
Mr. Secretary Stanhope.

+ Records of Justiciary, May 18, and 21. June 11, 18, and
28. December 81, 1716; February 13 June 19, 1717.
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[}

ordered the Crown lawyers, with all diligence, to 1716
prepare indictments against all Episcopal ministers “*~
guilty of this offence.

The prisoners were accordingly served with an in.
dictment, setting forth, that a statute of Queen Anne
was enacted for preventing disturbance to those of
the Episcopal communion in Scotland: that this sta-
tute specially provided, that ro person should pre-
sume to officiate as a pastor in such congregation,
without having previously lodged with the justices
of peace letters of orders from a Protestant Bishop;
and without also praying in express words, some
time during the service, for ¢ her most sacred Ma-
¢ jesty Queep Anne, and the most excellent Princess So-
¢ phia, Electress and Duchess Dowager of Hanover,
¢ while kving:’* ThAt notwithstanding the demise of
the late Queen, these clauses remained perpetual con-
ditions; and that by an order of the Regency, Aug
ust 1st, 1714, the clergy were required to pray in
express words for his most sacred ¢ Majesty King
¢ George:’ that nevertheless the prisoners had pre.
sumed to celebrate the Episcopal worship without
letters of orders, which was ccntrary to the establish-
ment of the Church of Scotland, as settled by act of
Parliament, and ratified by the Union; and thas
they had also neglected to pray for King George:
for which transgressions the prisoners ought to be
punished in terms of the act.

Informations were lodged for both parties; but,
as the arguments for the prisopers were over-ruled,
most of them to save trouble to the Court confessed

# Statute 10th Anne, cap. 7.
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1716 both charges. The whole of the prisoners ercept
™ ome who had produced letters of orders from an ez-.

auctorated * Scottish Bishop, were debarred from
preacbing till they should produce letters of orders

in terms of the act; and twenty-one of them were:

fined #£20 Sterling each, half to the informer, and
half to the poor of the parish; a sentence palpably il-
legal; for, as this pepal statute annexed the penalty
of #£20 to the not praying for Queen Anne, while
Bving, it was repugnant to every rule of law, to e-:
very principle of liberty, to extend the penalty to
the not praying for King George after she was dead.

As the Court had omitted to grant letters of horn-.

ing,t his Majesty’s Advocate, about six:months af-
ter, prayed the Court for- letters of horning, seeing
no informer would apply; and they were granted ac-

cordingly for #£10 against each of these persons, fo} .

be paid to his Lordship as informer.

About the same time; a petition was presented to.
the Court by the magistrates of Edinburgh, setting :

forth, that their Lordships, by their sentence of the
£8th of lune, had commanded all sheriffs and magis-
trates. of boroughs to prevent those clergymen from
officiating within their districts; that however they

had now produced their orders,whlch were reglstetecl :

* An objection was stated before the magistrates of Edinburgh, °

to the letters of orders of Mr. Greenshiels, as granted by an ex.
auctorated Bishop. The objection was sustained by the magi-
strates, and afterwards by the Lords of Session; but the decree
was reversed on appeal. Journal of the House of Lords, March
1, 1710. : ’

1 A form of the law of Scotland, necessary for  distraining
the perzon and goods of a debtor. .
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as the statute directs; that the Lord Advocate had 1716
delivered a message to the thagistrates from his Royal ™~
Highness the Regent, sxgmfymg his opinion that
they had been remiss in executinrg the sentence of
Justiciary, and his expectation that they would pay
‘more zéalous attention to carry it into execution: and
the magistrates being at a loss how to proceed, in
respect of the letters of orders being produced, crav-
ed the directions of the Court. Their Lordships re-
turned an answer to the petition of the magistrates,
dark and equivocal as the Sybilline Oracles, import-
ing that the process was ended; that they could not
alter their own sentence, ¢ and the said Lords look-
¢ ed on the said sentence as containing a full warrant
< for the execution of the same.’—I apprehend that
the Lords of Justiciary and the magistrates of Edin-
burgh had reciprocally endeavoured to devolve on
each other the odium of the people for ezecuting of
the sentence, or the indignation of the Prince for
not executing of it. It appears that the shutting up
of meeting-houses was by no means rigorously en-
forced; for I find several of those very clergymen
within a few months again convicted for the same
~ offence. Indeed, the criminal records, for some years
after this, are in a manner engrossed with prosecu-
tions against Episcopal Nonjurors.



OF WITCHCRAFT.

1588 WITCHCRAFT first made it appearance in our

“~~ criminal code, at a time when the broaching of a
new set of religious notions excited a passionate de-
sire for the attainment at extraordinary purity and
strictness in doctrine and in morals. Shortly before
the Reformation was established by law, an act was
passed, annexing a capital punishment to the prac-
tising of sorcery, or consulting with witches.* From
the words of this act, which are not a little ambigu.-
ous, there is reason to suspect that the Legislature
did not believe in sorcery; and that the punishment
provided by the statute was annexed not to the crime
of witchcraft, but to the impiety and blasphemy of
pretending to, or believing in, such supernatural
powers.

Alison Pearson.

Alison Pearson in Byre-hills, Fifeshire,+ was con-
victed of practising sorcery, and of invoking the
devil, She confessed that she had associated with the
Queen of the Fairies for many years,} and that she
had friends in the Court of Elfland, who were of
her own blood. She said that William Simpson, late
the King’s smith, was, in the eighth year of his age,

® Mary, Parl. 9. ¢. 78. A.D. 1568.
1 Rec. of Just. 18th May, 1588.
3 In the original it is Queen of Elfiand.
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carried off by an Egyptian to Egypt, where he re- 1588
mained .twelve years; and that this Egyptian was 2 ‘v~
giant: that the devil appeared to her in the form of

this William Simpson, who was a great scholar, and

2 doctor of medicine, who cured her diseases: that

he has appeared to her, accompanied with many men

and women, who made merry with bagpipes, good
cheer, and wine: that the good neighbours® attended,

and prepared their charms in pans over the fire; that

the herbs of which they composed their charms, were
gathered before sunrise; and that with these they
cured the Bishop of St. Andrews of a fever and flux.

She underwent all the legal forms customary in cases -

of witchcraft, i.e. she was convicted and condemn-

ed, strangled and burned.

Janet Grant and Janet Clark.

,  Janet Grant and Janet Clarkt were convicted of 1599
bethchmg several persons to death, of taking away v
the privy members from some folks, and b&stowmg

- them on others, and of raising the de\ul.

Jokn Cunninghame.

It was proved against John Cunninghame, that the
devil appeared to him in white raiment,} and pro-
mised, that, if he would become his servant, he
should never want, and should be revenged of all his
enemies: that he was carried in an ecstacy to the kirk

# Good Neighbours was aterm for witches. People were afraid
to speak of them opprobriously, lest they should provoke their
resentment.

4 Records cf Justiciary, 7th August, 1590.
$ Ibid. 26th December, 1590.
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1590 of North Berwick, where the devil preached to him,
"~ and many others, bidding them not spare to.do evil,

but to eat, drink, and be merry; for he skowuld raise
thom all up gloriously at the Last Day: that the devil
made him do homage, by kissing his ****. That
he (the prisoner) raised the wind on the King’s pass-
age to Denmark: that he met with Satan on the
ng‘s retirn from Deamark; and Satan promised to
raise 2 mist, by which his Majesty should be thrown
upon the coast of England; and thereupon threw
something like 2 footba!l into the sea, which raiseda
vapour.,

. Agnes Sampson. .

Agnes Sampson. in Keith,} a grave matron.like
woman, of a rank and comprehension above the
vulgar, was accused of having renounced her bap-
tism, and of having received the devil’s mark; of
raising storms to prevent the Queen’s coming from
Denmark; of being at the famous meeting at North
Berwick, where six men, and ninety women, witch-
es, were present, dancing to one of their number,
who played to them on a Jew’s harp. It was charged
in the indictment, that the devil was present at this
smeeting; and started up in the pulpit, which was
‘hung round with black candles: that he called them

-all by their names, asked them, If they had kept
-their promises, and been good servants, and what

they had done since the last meeting: that they open-

4 Ree. of Just. Jan. 27, 1590. A story is told of this woman
in Spottiswood’s Hist. p. 883. which is nowise confirmed by the
record. His fable is absurd; and seems to have been invented
by some zealous believer in the divine right of Kings.

-
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ed up three graves, and cut off the joints from the 1590
dead bodies’ fingers, and that the prisoner got for her ™™
skare two joimis and a winding sheet, to meke powder

of to da mischécf: that the devil was dressed in a black
gown and hat; and that he ordered them to keep

his commandments, which were to do all the ill they
could, and to kiss his ****,

EBuphan MCalzeane.

. Eophan M¢“Calzeane was a lady possessed of a con- 1591
siderable estate in her own right. She was the ™™’
daughter of Thomas M‘Calzeane Lord Cliftonhall,
one of tlie Senators of the College of Justice, whose
death in the year 1581, spared him the disgrace and
misery of seeing kis daughter fall by the hands of
the executioner. She was married to a gentleman
of her own name, by whom she had three children.
She was accused of treasooably conspiring the King’s
death by enchantments;t particularly by framing a

. waxen pictare of the King; of raising tsorms to hin-
der his return from Denmark; and of various other
articles of witclicraft. She was heard by counsel in
her defence; was found guilty by the jury, which
consisted of landed gentlemen of note; and her pun-
ishment was still severer than that commonly inflict-

. ed on the Weyward Sisters,—she was burned alive,

-and. her estate comliscated. Her children, however,
after being thus barbarously rebbed of their mother,
were restored by act of Parliament] against the for-
feiture. The act does not say that the sentence was
unjust; but that the King was touched in honour and

+ Records of Just. 8th May, 1591,
} Unprinted Acts, A. D. 1592, No. 70.
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conscience to restore the children. But 2 move the
wheels of his Mgjesty’s conscience, the children had
%o grease them, by a payment of five thousand merks
to the donator of escheat,* and by relinquishing the
estate of Cliftonhall, which the King gave to Sir
James Sandilands of Slamanno.

As a striking picture of the state of justice, hu-
manity, and science, in those times,} it may be re-
marked, that this Sir James Sandilands, a favourile
of the King’s, (¢ ex interiore principis familiaritate,’)
who got this estate, which the daughter of one Lord
of Session forfeited, on account of being a witch, did
that very year murder another Lord of Session in
the suburbs of Edinburgh, in the public street, with-
out undergoing either trial or punishment.

Patrick Lawrie.

Among many acts of witchcraft for which Patrick
Lawrie was committed to the flames, there were his
consulting with, and receiving from the devil a hand
belt;1 in one end of which ¢ appeared the similitude
¢ -of four fingers and a thumb, not far different. from the
¢ claws of the Devil;’~his bewitching Bessie Sands’s
corns, and taking the whole strength and substance
out of them for ten years successively;—his enchant-
ing certain milk cows, which thereby, instead of-
milk, yielded nothing but blood and matter;—and-
his curing Elizabeth Crawfurd’s child, which, for
eight or nine years, had been afflicted with an incur-

able disease,

* He who obtains a gift of the forfeiture.
+ Johnstoni Historia -Refum Britannicarum, p.172. See also
p- 174. of this work.
} Records of Justiciary, July 23, 1605.
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J!largdret Wallace:

. Margaret Wallacet was tried before the Circuit 1620
Court of Justiciary. The Duke of Lennox, the Arch- ™

bishop of Glasgow, and Sir George Erskine of In.
nerteil, sat as assessors to the judges, and an eminent
counsel was heard in behalf of the prisoner. She
was accused of inflicting and of curing diseases by
inchantment; but it was not specified what spells she
employed: It was libelled against her, that on being
taken suddenly ill she sent for one Christian Graham,
a notorious witch, who afterwards suffered a capi-
tal punishinent, and that this witch transferred the
disease from the prisoner to a young girl: that the

girl being thus taken ill, her mother was advised .

by the prisoner to send for Christian Graham,
who answered, that her confidence was in God, and
she would have nothing to do with the devil or his
instruments: the prisoner replied, that in a case of
this sort Christian Graham cquld da as much as God
himself; &nd that without her aid there was no remedy
Jor the child: but the mother not consenting, the pri-
soner without her knowledge-sent for Christian,
who muttered words, and expressed signs, by which
she restored the child to health, &c. Her counsel
urged, that the indictment was by much too general:
that it ought to have been specified, not simply that
she did enchant, but also by what kind of spells
she performed her incantations: that supposing Chris-
tian Graham to have been a witch, and that the pri-
soner when taken ill consulted her,, still he was en-
titled to plead that the prisoner consulted her on ac-

1+ Records of Justiciary, March 20, 1620.
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1620 count of her medical knowledge, and not for her
7 skill in sorcery: that as to the blasphemous expres-
sions, however well they might found a trial for blas-
phemy, they by no means inferred the crime of witch-
craft; and he quoted many authorities from the civil .
and canon laws. He farther challenged one of the
assizers, because one of the articles charged against
the prisoner was her having done an injury to his
brother-in-law.—The whole defences were repeiled
by the judges; and the jury found the prisoner guilty.

Isobel Young.

1629 Isobel Young in East Barns® was accused of hav-
“~~ ing stopped by enchantment George Sandie’s mill
: twenly-nine years before; of having prevented his-
boat from catching fish while all the other boats at
the herring-drave, or herring-fishery were successful;
and that she was the cause of his failing in his cir-
cumstances, and of nothing prospering with him in

# Records of Justiciary, Feb. 4, 1629, In this trial mention
is made of the proprietor of the cattle baving applied to Lock-
hart of Lee for the use of his curing stane to eure the cattle, and
that he graciously condescended to give them some water in which
it had been dipped; and the water having (I suppose) derived
virtue from the stone, as the Pool of Bethsaida from the angel,
the cattle were thought to be a good deal the better.—This famous
instrament of superstition has maintained its reputation for mary
centuries. It is said to have been brought home by Lockhart of
Lee, who accompanied the Earl of Douglas in carrying King
Robert the Bruce’s heart to the Holy Land. It is called the Lee
Penny.;. Besides its curing of cattle, it has another virtue, that st
can never be lost. It is still inthe possession of that ancient family,
and people from various parts of Scotland, and even of England,
whose cattle were infected, have made applicatien within the:e
fow years for water in which the stane had been dipped.

N
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the world: that she threatened mischief against one 1629

Kerse, who thereupon lost the power of his leg and ¥V -
Tarm: that she entertained several witches in her

house, one of whom went out at the roof in likeness

of a cat, and then resumed her own shape: that she -

took a disease off her husband, laid it under the barn

floor, and thangferred it to his nephew, who when he

came into the barn saw the firlot hopping up and down:

the floor: that she used the following charm to pres

serve herself and her cattle from an infectious dis- -

temper, viz. to bury a white ox and 2 cat alive,

throwing in a quaatity of salt along with thém: that

she had the devil’s mark, &e.

Mr. Laurence Macgill and Mr. David Primrose ap.
peared as counsel for the prisoner. ~ They pleaded,
that the mill might have stopped, the boat catched no
fish, and the man not prospered in the world, from
natural causes; and it was not libelled by what spells
she had accomplished them: that, as to the man who
Iad lost the power of his leg and arm, firs, she ne-
ver had the least acquaintance with him; secondly,
she offered to prove that he was lame previous to the
threatening expressions which she was said to have
used: that the charge of laying a disease under a barn

Sloor was a ridiculous fable, taken probably from a
similar story in Ariosto; and that two years had e-
lapsed between her husband’s iliness and his nephew’s;
that what the prosecutor called the Devil’s mark, was
nothing else than the scar of an old ulcer; and that
the charge of her burying the White ox and the cat,
was false. '

The celebrated Sir Thomas Hope, who was coun-

sel for the prosecution, replied, that these defences
~ ought to be repelled, and no proof allowed of them,
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1629 because contrary to the libel; that is to say, in other

™ words, because what was urged by the prisoner in her
defences contradicted what was charged by the public
prosecutor in his indictment. The detences for the pri-
soner were over-ruled.—Is it needful for me to add
that she was convicted, strangled, and burfied?

This most incredibly absurd and iniquitous doc-
. trine, of repelling defences because contrary to the
libel; this system of legal murder, was till- the pre-
sent century a received maxim of criminal ‘jurispru-
dence in Scotland. Thus, besidesin the present, and
sundry other trials for witchcraft, when Joha Young
was accused of the murder of Archibald Reid, by a
wound with a hanger on the skakle-bone, i. e. the
wrist, given about four or jive months preceding his
death, be pleaded, that the wrist was not one of the
noble parts where a mortal wound could be inflicted:
that the indictment set forth the wound to have been
given about four or five months preceding the death
of the. deceased and it was an established maxim of
law, that if a person survived a wound forty days, his
death must be - imputed to some other cause: that
- the deceased had a compléte reconvalescence, wrought
at his usual trade of a smith, reaped his own corn, .
and gathered it in. The counsel for the prosecu-
tion insisted that these defences should be repelled,
in respect of dittay, (i.’e. as being contrary to the li-
bel) and the Court over-ruled them.* When a per-
son of the name of Mowat was prasecuted for mu-
tilation by two gentlemen of the name of -Cheyne,
he pleaded that the wounds he gave were in self-de-
fence, Sir Thomas Hope, Lord Advocate, who in

" Rec. of Just. July 80, 1630\ -
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the course of that month was appointed Lord Jutice 1629
General for life, opposed the defence, and insisted “™~
“it should be repelled as being contrary 1o the libel.
To exclude the prisoner from the benefit of his er-
culpatory evidence, he added another argument e-
qually founded in good sense and equity, ¢ that the
¢ pursuer’s witnesses were examined upon all pro-
¢ per interrogatories offered by the prisoner, therefore
¢ there was no necessity for his leading other witnesses.
The Court repelled the prisoner’s defence, and refus-
ed to allow;him % adduce witnesses to prove the fact*.
When Mr. William Somerville was tried for the mur-
der of Elisabeth Renton, he offered in his defence to
prove that the wound given the deceasedt was not:
mortal; that she walked on the night she was wound-
ed to. her brother's house, three miles distant; that
; she did not take her bed, but continued to work as
a servant in her usual employments for three months.
At last, having gone to attend in his illness her broth-
er who died of ‘a spotted fever, she caught the in-
fection, and died of that disease. These defences
however were over-ruled, were .not admitted to
proof, because contrary to the indictment, wherein-
it was expressly libelled that he gave her a mortal
wound.

When William Mackie was tried for killing James
Murray in a duel, he pleaded it was in self-defence,
for Murray had assaulted him with a drawn sword:
- to which it was replied, that the defence could not
be sustained because the libel expressly charged that
they fought in consequence of previous mutual pro-
vocation, and the defence was over-ruled. Accord-

* Rec. of Just. July 15, 1642.
t+ M¢Kerzie’s Criminals, tit. 22, sect. 2.
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1629 ing to the same doctrine, the defence of skl mrust
7 have been rejectad by this dreadful tribunal.*

. Alexander Hamilton.

1630  Alexander Hamilton (if we may trust his judicial

Y canfession) met the devil in the likeness of a black
map tidieg op a black borse.t Hamilton renounced
his baptism, and engaged to become the devil’s ser-
vant, from whom he received four shillings Ster-
ling. When he wanted an audience of his Infernal
Majesty, he was instrusted ta beat the ground thrice
with a fir-gtick, and say, © Rise up Fou! Thief;* and
accordingly tha devit wsed to obey the summons,
and appeared in the shape of a raven, a cat, oradog,
apd gave responses. The devil instructed him how
to be revenged of his enemies; also how to cure and
trandfer diseases; and further, gave him a spell, by
which he killed the Lady Ormestone and her daugh-
ster; in revenge of the Lady's haviag refosed him the
loan af a mare, and having cilling him nicknames.
Lestly, He declared he had many meetings with the.
devil, from whom he onec got a- severe drubbing for
not keeping an appointment. *

John Neil.

Jeho Neik was charged with taking off and laging
on diseases, the farmer of which he sometimes. effect-
ed by making the sick person's. shirt be washed in

~ a south-runming water. . With giving responses con-

*See the perplexity. with which Sir George Mackenzie exgresses

. himself upon the head of aliti. Mackenzie’s Criminal Trials, tit.
22. sect, . . :

+ Records of Justiciary, Janpary $2, 1620.

-
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-cernitip the Mthe ahd mannér of pedple’s 'dedth.— 163}
Witk %i'oidih“g vonsultition with the devil,» aid
witchigs, on Coldidjhith Law, KoW to compass thé
déath of Sik Géorge Hottik of Marderston. That the
tesult of their delibératioh was the petting dn ent
chanted dedd foal and puttidy it in Sir George’s stable;
uinder his stohéd-hotse’s tdtiger; also & dead hand én-
cHidnkéd by theé devil, which they put in Sir George’s
garden; and that by these meads Ke contracted 4
giievoils disease, of which lié could rot bé récovéred
il the desd Fdal and dead Kand were dliéoveréd dhd
burnéd. No pleadiiif, no depositich of withésses,
fo corfession of the prisorer is récorded; but the
juify found the tstil Verdler, 40d thie tthal setitenc
Was pronodnced by the Court. '

Jatiel Brown, and others.
An act and ommission b parliamént Was passed ;6,0
on the 12th of July, 4nd another on the 7th of Aug. v
ust, 1649, constitutihg Sir James Melville of Raith, -
Alexander Orrock of Orrock, Robeit Aytoun of Inch-
darnie, and certain baillies of Burntislind, judges,
with powers to try certain persons for the cririe of
witchcraft. Janet Brown was first brought before
them. She was charged in thé indictment with hav-
ing held ©a mieeting with the devil appedting 4 2
¢ man, at the back of Broombhills, who wis ot &
¢ wanton play Wwith Bobel Gairdaer, éldér, and Jinet
¢ Thomson; and he vanished away like a whirlwind.’t
~—With having there rénounced hér biptism, upon
* Rec. of Jast. March 26th, 1631,

4 Original MSS. in poisession of Major Melville of Mufdéche

“ cairnie. )

SE
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1649 which the devil scaled her as one of his, by a mark on

Y~ the right arm, into which Mr. James Wilson, mini-
ster of Dysart, in presence of Mr. John Chalmers,*
minister at Auchterderran, thrust a long pin of wire
into the head, and she was insensible of it. And the
like experiment was tried in presence of Mr. Dal-
gliesh, minister at Cramond, &c. The prisoner, and
two other ‘women, were convicted, condemned, a.nd
executed, in one day.

Within a few days after, other three miserable
women arrived at the last stage of 2 common jour-
ney in those days of superstitious ignorance,} viz.
from the parson of the parish to the criminal judges,
and from the criminal judges to the executioner.
They were arraigned before the same tribunal, on
the hacknied charge of meeting with the devil
One of them, Isobel Bairdie, was accused of taking
up a stoup, i. e. a flaggon, and drank, ¢ and the de-
¢ vil drank to her, and she pledging him, drank
¢ back again to him, and he pledged her, saying,
© Grammereie, you are very welcome.” In each of the
three indictments, it is added, that the prisoner had
confessed, in presence of several ministers, baillies,
and elders. And it appears from the verdict of the
jury, that these inquisitors were produced before
the Court, to prove the extrajudicial confessions of
the miserable prisoners, who had already been har-
rassed, perhaps out of their sensss, or rendered

* Two of these reverend inquisitors, Wilson and Dalgliesh,
were turned out of their churches, A.D. 1663, for not submit-
ting to the act of parliament re-establishing Prelacy.

"t Wodrow's History of the Sufferings of the Chureb, vol 1.
Appendix, No. 87, -
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weary of life, by the persecutions of brutish igno- 1649

rance, and diabolical cruelty. v
The jury found the prisoners ¢ guilty of the said

¢ crime of witchcraft, and that they deserve to die

¢ therefore, ~but referring the manner of their death,

‘ and time and place of their execulion to the said

¢ judges heir determination’* The judges ordained

them to be taken that same afternoon to the place

of execution, at the and there ta be

strangled at a stake and burned.

Major Weir.

The noted Major Weir, who was accused of hav- 1670
ing exceeded the common depravity of mankind, "~
was dreaded for his sorceries, and admired for lns
gift of prayer. He conféssed crimes that it was possi-
ble for him to have committed, as well as the absurd
imputation of thchcraft. Yet he qualified his con-
fession by answering to the articles of the ‘indict-
ment, ¢ that he thought himself guilty of the foresaid
¢ crimes, and could not deny them.’t The Lord Ad-.
vocate then led a distinct proof of his extrajudicial
confession, which was marked with circumstances
that convince me he was in many respects acknow-
ledging the truth. Indeed his sister swears to his
guilt in one of the articles lilelled. I must observe,
at the same time, that one of the witnesses to his
confession was the minister of Qrmestone, who -~
swore that the Major had sent for the witness to
prison, inorder o conféss his sins to him, whick con-

"* In these trials\mention is made of several wizards and witches |
who had lately suffered at Aberdour.

" 1 Rec. of Just. April 9, 1670.
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1670 fession the minisier gave in evidence® againss him when
> tried for his life: and that I am convinced of the
prisoner’s having been dehnous at the time of his
trial. I decline publishing the particulars of this case.}

Ispbel Elliot, and nine other women.

1678  Isobel Effiot and nine other women were tried for
g thchcraft in one day. The articles of indictment
against a.ll of them were pretty much the same.
Those exhibited against Isobel Elliot were as fol-
low:} that about two years ago shé staid at home
from the kirk at the desire of her mistress, who was

a witch, when the devil bad a meeting with the pri-
soper, her mistress, and two other witches; that

he klssed the prisoner, baptised her, on the face with

an weff of Iis hand like a dewing, and offered to lie

' vyxth her, but forhore because she wasg with clpld

* In countnes where the Romag Cathalic religion is profet.sed,
the pnest wbo betrqys what is communicated to him in cqpfes-
sion is (1 amp told) burned alive. When the Reformed c]ergy
renounced the errors of qu;r/ they were too wise to reject, in
practzca, so powerful an instrument in the bands of the pnesdxood,'
as auricular confession. I leave it to casuists in religion to de-
termine as to the efficacy of auricular confesnon in the salyation
of the soul; but I cannot help, thinking, that for a priest to re-
veal this confessnon in a criminal court, to ‘the destruction of; ¢ the
body, deserves to be placed nigh the top of the scale of human
depravity.

+ So great was the horror entertained for Major Weir, so gen-
eral was the belief that his house was possessed by devds that
almost for a hundred years uo person would inhabit. it. At this,

, minute it is not occupied as a dwelhng-house, but as 3 snuth
and woolcomber’s shop.

} Records of Jusuctary, Sept. 18, 1678,
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that after she wap kirked the' devi} qftep met her, 167
~nd had ¢arnal copulption with her. The prispper o
and the ather gine mjserable wamen underwent 3l
the legal forms incident to their yohgppy sitwation
amang that deluded aod barbagous people- They
had been, prosecnted by his Majesty’s Advogate; the)
judicially acknowledged their guilt, were convicted
by the jury, condemped by the jydges, and burned
by the executioper,—for having had carngl copula-
tion with the devil. '

1S ]

Impostor of Bargarran.

Sorpe years after, ap impostar appeared, in the 1597

¢haracter of 2 person tarmented by witches, Chris-
tiap Shaw, daughter of John Shaw of Ratgarran, 3
gentleman of same pote ip the county of Repfrew.
8he is said tq have been byt eleven years of age,
And although it is prabable that Rysterical affections
13y in part have ogcasianed her rhapsodies to pro-
ceed from real illusion, a3 well as accounted for. the
santortions which agitated her hady; yet she seems
$0. have displayed an artifice abaye her years, 3o ad;
dress superior to her situatjon, and to have been aid-
ed by accomplices, which dulness of apprehension,
or viplence of prejudice, forbadg the by-standers tq
discover. '
. This actress wag abundantly pert and lively; and
ber challenging one of the howse-maids for drink-
ing, perhaps for stealing, 3 little mill, which drew
on her an angry retort, was the simple prelude to 3
complicated and wonderful scene of artifice and de«
lusion, of fanaticism and barbarity,
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1697 In the month of August, 1696,* within a few
“¥™ days after her quarrel with the house-maid, the
- girl was seized with hysterical convulsions, which
in repeated fits displayed that variety of symptoms
which characterise this capricious disease. To these,
other appearances were speedily added, which could
only be attributed to supernatural influence, or to
fraud and imposition. She put out of her mouth
quantities of egg-shells, orange-pill, feathers of wild,
and bones of tame fowl, hair of various colours,
hot coal-cinders, straws, crooked pins, &c.
Having by those sensible objects impressed the
. public with the most complete and fearful conviction
of her being ¢ grievously vexedt with a devil,” she
found herself capable to command the implicit assent
of the spectators, in matters that were repugnant to
the evidence of their own senses. For this purpose,
she fell upon the device of seeming to possess the fa.
culties of seeing and hearing, in a manner opposite
to that of the rest of mankind. She would address
some invisible beings as if actually present; at other
‘times, in her conversations with those invisible be-
ings, she would rail at them for telling her that per-
sons actually present were in the room; protesting
that she did not see them, yet at the same time mi-
nutely describing their dress. For instance, she
spake as follows to the chief of her alledged torment-
ors, Catherine Campbell, with whom she had the
quarrel, and who, to use the language of those times.
was not discernibly present: ¢ thou sittest with a
* True narrative of the sufferings and relief ofa young girl.
Edinburgh, printed by-James Watson, 1698.
+ St. Matthew, c. 15.v. 22.
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¢stick-in thy hand to put into my-mouth, but 1697
¢ through God’s strength thou shalt nog get leave: “~

~¢ thou art permitted to torment me, but I trust in

¢ God thou shalt never get my life. I’ll let thee see,

¢ Katie, there is no repentance in hell. O what ail-
¢ ed thee to be a witch! Thou sayest it is but-three

¢ nights since thou wast a witch. O, if thou would’st.
¢ repent, it may.be God might give thee repentance,

¢ if thou would’st seek it, and conféss; if thou would
¢ desire me, I would do what I could; for the devxl

¢ is an ill master to serve,” &c. &c. After that, she
took up her bible, read passages, and expounded
them; and, upon one’s offering to take it from her,
she shrieked horribly, exclaiming, ¢ She would keep
¢ her bible in spite of all the devils .in hell” Then
she fought, and kicked, and writhed herself, as if
struggling with some invisible - tormentor. When

the sheriff-depute of the county, accompanied by a -

macer of Justiciary, came to apprehend some of the -

_persons whom her dijabolical malice had accused,
and were actually in her presence, she addressed an
imaginary and invisible correspondent thus: ¢ Is the
¢ sheriff come? Is he near me?” (Then stretching
forth her hand, as if to grope, and the sheriff put-
ting his harid into hers she proceeded:) ¢ I cannot
¢ feel the sheriff. How can he be' present here? or
¢ how can I have him by the hand, as thou sayest,

¢ seeing I feel it not? Thou sayest he has brown

¢ coloured cloaths, red plush breeches, with black
¢ stripes, flowered muslin cravat, and an embroider-
¢ ed sword-belt: thou sayest there is an old gray-hair-
¢ ed man with bim, having a ring upon his hand; but
¢ I can neither see nor feel any of them. What are
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1657 < Wby DBié to Bpprefend the gentlewémant Is this
VY ¢ tHEiF ebrind thdesd?

THébe reitérhted add dwhal ekercises 6F the dom-
idich of Bitdd (for sich they were ulitvérsally deem-
&d) ifFetsed i ritiks with ditazertedt dkd Yeirdr.
The cleigy; ab Wil thelt duty, weré the Foréist to
éhbice e catisé bf 3 disciple thit Wwad enpliged i
ok thih SpAfhial Wirkite with*the grand ey,
€Elérgymien; By rotation; atténded the ififeréd dain-
sél; Yo dssist the thinister of the Parish, thé Rty of
Batgafran; arid other pious Chtistiaiis, in the éxpi-
itory oMices of faitiBg afid priyer. A public fst
wis dfdiihed by duthority of the préstytery. Three
popdlit E!etgytﬁen BeEressively haranghed the trem:
Bling audience; dhd one of themi chose for his
thetfie this awful text, ¢ Woe to the inhablrants of
¢ tRe tarth 48d oF the bea, for the devil i coine
¢ dowd oo you, hiving great writh, becinse ke
¢ khowéth Ké hath But 4 short time:.  Aid when the
¢ dragon s&'w thal ke wis cast dowit unto the earth; he
¢ pekstctited thé Woran.® And the prayers and-ex-
Roftations of tHE chitrch were speedily secotided with
thi weight of the secular arm.

O the i9th oF Jankiry, 4 witrant of Privy Coun:
dl wis issued;} Which set forth, thit there were
pregnint groutds of suspicion of ‘witehicaft i the
shite of Renfrew, especially from the dfiticted ahd
extriordidaty conditioti of Christian Shaw, daughter
of John Shaw of Bafgarran. It theréfore graiited
tominissich to Alexifider Lord Blantyre; Sir Joha

. Revelanom, chap. 12
# Records of Ptivy Council, January 19, March 9, Apnl 5,

1697.
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Maxwell of Pollock, Sir John Shaw of Greenock, 1697
William Cunnyngham of ' Craigens, Alexander Por- ™
_ terfield of Duchall, —— Caldwell of Glanderstoun,
Gavin- Cochrane of Thornlymuir, Alexander Por-
terfield of Fuliwqod, and §obert Semple, sheriff-de-
pute of Ranfrew, or any five of them, to interrogate
and imprison persqns suspected of witchcraft, o ex-
amine witnesseq, &c. but not upon oath, and to
transmit their' report before the 10th of March.
The act of Privy Council is subscribed thus, ¢ Pol.
¢ warth Cancellar. Argyle,~ Levan, Forfar, Raith,
¢ Belhaven, Ja. Steuart, J. Hope, W. Anstruther,
¢ J. Maxwell, Ro. Sinclair.’

In the report which was presented on the 9th
of March, the commissioners represented that theére
were twenly-four persons male and jfemale suSpected
and accused of witchcraft, and that further inquiry
ought to be made into this crime. Among these
unhappy objects of suspicion, it is to be ‘remarked,
that there was a girl of fourieen, and a boy not twelve
years of age. Agreeable to this report a new war-
rant was issued by the Privy Council to most of the
commissioners formerly named; with the addition of
Lord Hallcraig, Mr. Francis Montgomery of Giffin,
Sir John Houstoun of that Ilk, Mr. John Kincaid of
Corsbasket, Advocate, and Mr. John Stewart, young-
er of Blinkhall, Advocate, or any five of them, to
meet at Renfrew, Paisley, or Glasgow, to take trial
of, judge, and do justice upon the foresaid persons;
and to sentence the guilty to be burned or otherwise
executed to death, as the commissioners should incline.
It further ordained the commissioners to transmit to
the Court of Justiciary an authentic extract of their

sF
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1697 proceedings, to be entered upon -its records; and -
contained a recommendation to the Lords of the
Treasury to defray the expences of the trial. The
act is subscribed, ¢ Polwarth Caneellar. Douglass,
¢ Lauderdale, Annandaley Yester, Kimvore, Carmich-
¢ acl, W. Anstruther, Arch. Mure.’ s~ :
- The commissioners, thus empowered,’ were not
remiss in acting under the authority delegated to
them. After twenty hours were spent in the exam-
ination of witnesees, who gave festimony that the mal-
efices® libelled could not kiave proceeded from natur-
al causes, and that the prisoners were the authors of
these malefices—after five of the unhappy prisoners
confessed their own guilt, and criminated their al-
ledged associates—after counsel had been heard on
both sides, and the counsel for the prosecution-had
declared, that, € he would not press the jury with
¢ the ordinary severity of threatening an assize of er-
¢ ror:’t but recommended to them to-proceed ac-
cording to the evidence; and loudly declared to them,
that although they ought to beware of condemning
the innocent, yet if they should acquit the prisoners,
in opposition to legal evidence, ¢ they would be acces-
¢ sary to all the blasphemies, apostactes, muiders, tor-
¢ tures, and seductions, whereof these enemies of heav-
¢ en and earth should heregfter be guilty.’ After the
jury had spent six hours in deliberation, seven of

)

_ * Malefice in the Scots law signifies an act or effect of witch.
craft.
1 This was an oblique and most scandalous-menace.  Assizes
. of Error were declared a grievance by the Estates of Parliament
at-the Revalution,
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these miserable persons were condemned to the 1697
flames.* . dad

These instances afford a sufficient specimen of the
mode of prosecution against the multitude of miser-
able persons who were sacrificed at the altar of the
Fatal Sisters—Ignorance, Superstition, and Cruelty.
But it is impossible to form an estimate of the num-
ber of the victims. For not only the Lords of Justi-
ciary, but baillies of regalities, sheriffs of counties,
and the endless tribe of commissioners appointed by
the Privy Council,t and sometimes by Parliament,
officiated as the priests who dragged the victims to
the altar. ‘

The time however fast approached, when these
human sacrifices were to be abolished. The last per-
son who was prosecuted before the Lords of Justi.
ciary for witchcraft was Elspeth Rule, who was tried
before Lord Anstruther at the Dumfries circuit, on
the 3d of May, 1709.{ No special act of witchcraft
was charged against her; the indictment was of a
very general nature, that the prisoner was Labit and

- # The order of Privy Council for recording the Commissioners
proceedings in the books of Justiciary was not complied with.—
1 am therefore unable to give any further particulars of the cata.
_+ strophe of those miserable persons, or of the criminal absurdity of
* those who committed them to the flames. ‘

+ For some time after the Restoration, the records of Privy
Council are in a manner engrossed with commissions to’take trial
. of witches. 'There is an instance of the Council, at one sederuut,
granting fourteen sepataie commissions to take irial of witches.—

" Records of Privy Council, Nov. 7, 1661. Jan. 23, 1662.

. 1 Records of Circuit Court of Justiciary, holden at Dumfries,
May 3, 1709.
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1709 repute® (that.is, generally holden and deemed) a

“~ witch; and that she had used threatening expressions
against persons at enmity with her, who were after-
wards visited with the loss of cattle, or the death of -
friends, and one of whom run mad. The jury, by
a majority of voices, found these articles proved,
and the Judge ordained the prisoner to be burned on
the cheek, and to be banished Scotland for life.~
The last person who was brought to the stake in
Scotland for the crime of witchcraft was condemned
by Captain David Ross of Little Daan,t sheriff-depute
of Sutherland, A.D. 1722.

Besides, in the sufferings, and trag\cal end of the
persons already specified, human ingenuity seems to -
have been exhausted in devising variety of torment,
against other persons who lay under the suspicion of
witchcraft, and who persisted with astonishing for-

* Habit and repute is a very dangerous doctrine of the law of
Scotland, at this minute in full force, by which a2 man may be
hanged although hardly any charge be exhibited against him, but
that he has a bad character.—For instance, if ajman is charged
with stealing 2 pair of old shoes, value threepence, and with be-
ing Aabit and repute a thief, if the jury find such indictment prov.
ed, or such prisoner guilty, the Court would by law be bound to
sentence the pnsoner to be hanged;—if my temerity may be par.
doned, for supposing that any such thing exists as a precise estab-
Lished rule of criminal law in Scotland.

+ It is no small disappointment to me that I ¢annot lay this
trial before the reader. The Sheriff Court Books of the County
of Sutherland were carried off by the Sheriff Clerk about fifty
years ago. I am somewhat however consoled for my disappoint.
ment, by the politeness shewn me by James Traill, Esq. of Hob-
bister, Advocate, Sheriff.-depute of Caithness and Sutherland,
who was 5o obliging at to make a laborious but ineffectual search
ip recover the books,
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“titude, in denying the absurd imputation, even when 1708
urged with the sharpest tortures. bt
From the universal and excessive abhorrence en-
tertained ata witch, a suspxcxon of that crime, inde-
pendent of judicial severmes, was sufficient to ren.
der the unhappy object anxious for death.— Thrust-
ing of pins into the flesh, and keeping the acqused
from sleep, were the ordinary treatment of a witch.
But if the prisoner was endued with uncommon for-
titude, other methods were used to extort confession.
The boots, the caspie-claws, and the pilnie-winks, en-
- gines for torturing the legs, the arms, and the fing-
ers, were applied to either sex; and that with such
violence, that sometimes the blood would have spout-
ed from the limbs. Loading with heavy irons, and
whipping with cords, till the skin and flesh were torn
from the bones, have also been the adopted methods
of torment. )
The bloody zeal of those inquisitors attained to a
refinement in cruelty so shocking to humanity,t and
$0 repugnant to justice, as to be almost incredible.

# Mackenzie’s Criminal Trials, tit. Witchcraft.

+ Records of Justiciary, June 4, 1596. When Alison Balfour
was accused of witchcraft, she was put in the caspie-claws, where
she was kept forty-eight hours; her husband was put in heavy
irons, her son put in the boots, where he suffered fifly-seven strokes, *
and her little daughter, of about seven years of age, put in the
pnlme-m inks, in her presence, in order to make her confess. She
did confess. She retracted her confession in the course of the
tiial; and publicly, at her execution, declared that the confession
was extorted from her by the torments. The mode of torment-

* ing and exesuting those miscrable women is further illustrated by
the authentic account of the expence of burning a witch at Burn-
castle, near Lauder, A.D, 1649, an original paper, pubhsbpd.
i Appendixr, No. €,
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1709 Not satisfied with torturing the person of the accus-
¥~ ed, their ingenious malice assailed the more delicate
feelings, and 'ardent affections of the mind. An aged
husband, an infant daughter, would have been tor-
tured in presence of the accused, in order to subdue
her resolution. Nay, death itself{ did not screen the
remains of those miserable persons from the malice
of their prosecutors. If an unfortunate woman,
trembling at a citation for witchcraft, ended her suf-
ferings by her own hands, she was dragged from her
house at a horse’s tail, and buried under the gallows.

-

Locke had written upon government, Fletcher
had been a patriot statesman, Bolingbroke had been
a Minister in the Augustan age of Queen Anne, ere
this system of legal murder and torture was abolished.
This was an honour which the tardy humanity of
their countrymen reserved, almost to the middle of the J
present century,* for Mr. Conduit, Alderman Heath-
cote, and Mr. Crosse. These gentlemen brought a
bill into the House of Commons, which was passed
into a law, repealing the former statutes against
witchcraft, Scots as well as English, and discharging
prosecutions for that crime, or for accusing others
of that offence.t On the enactment of this statute
. vanished all those imaginary powers, so absurdly at.
tributed to women oppressed with age and poverty.
‘While we reflect upon the blind and barbarous
superstition of our ancestors, while we bestow the
. tribute of applause on those humane and liberal se-

1 Fountainhall’s Decisions, vol. I. p. 60. October 9, 1679.
* Till A. D. 1735.
4 Journals of the House of Commons, Jan. 22, 1735. Geo.
11. ann. 9ne, c. 5to. i
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nators who introduced this law, we cannot help la- 1709
menting that a sect among us looks upon the aboli-
~ tion of the penal statutes against witchcraft, not only
as an evil, but a sin.—The Seceders published an act .
of their associated presbytery at Edinburgh, A.D.
1'748. This act, which is full of the most illiberal
and absurd doctrines, the most seditious and intoler-
ant spirit, was reprinted at Glasgow so late as the
year 1766. In it there is contained the annual con-
Jesston of sins, which to this day they read from the
pulpit. Among the sins national and personal there
eonfessed, are the act of Queen Anne's Parliament
for tolerating the Episcopal religion in Scotland, the
act for adjourning the Court of Session during the
Christmas holidays; ¢ as also the penal statutes against.
¢ witches have been repealed by Parliament, contrary
¢ #o the express law ¢f God.* The Seceders compre-
hend a very large body of the populace in Scotland.
Their zeal for the renewal of the Covenant, their in-
tolerant spirit, are either not attended to by those -
who have been exerting their endeavours to arm our
populace, or those advocates for a militia little know
to what important and dangerous purposes religious
zeal may be applied.
* It is well deserving of remark, that the same sect,
which is railing at patronages, and preaching up the
renewal of the Solemn League and Covenant, should
. display the most rancorous spirit of opposition to the

repeal of the penal laws against Popery and against
witchcraft.

* Act for renewing the Covqmm, p. 26, 27, 34.
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CONCLUSION. -

These pages, while they state facts deeply interest.
ing, they at the same time give a melancholy display
of human nature. If they present us with the ott-
rageous crimes of the prisoners, they also exhibit what
is much more shocking, the legal murders of the
Court. Let us inquire whence proceeded a system
of ‘penal law, so repugnant ta justice, humanity, and
policy; and draw the important conclusion.

The want of Science, and of Civil Liberty, is the

fundamental source of those proceedings, where Ty-
‘ranny and Superstition, masked in the solemn garb
of Law and Justice, stride horrible, with all their
ghastly train, of confiscation, torture, and murder.
On the want of Science has been erected the mon-
strous fabric of Superstition. The want of Civil Li-
berty has enabled tyrants to sport with the most sa-
cred rights—the most tender feelings of mankind.
Tyranny and Superstition . dictated the barbarous
laws, which have brought so many innocent persons
to an ignominious death. And the same want of
Science, and of Liberty, which gave occasion to the
enactment of sanguinary laws, introduced careless-
ness into the forms of judicial proceedings, and in-
justice in the measure of legal evidence.

Beyond all her other qualifications, then, let Sci-
ence be revered as an-antidote to Superstition, as a
friend to Civil Liberty, and as the true Philosopher's
Stone, which in an arbitrary Government transmutes
the iron rod of a Tyrant into the golden sceptre of 2
King, the Father of his People.




APPENDIX.

Neo. 1.

Suupersedere, or personal protection from arrest®, grasted to
Jon Earl of Gowrie, Juxe 20th, 1600,

REGEprgsentc.—..—Sedcrum Domini Sessianis, Montras Can~ 1600
cellarius, Secretarius, Tungland, Halyrudhous, Cranstoun, ‘"
Ridell, Kinlos Edzall, Clericus Regiatri, Clericus Justiciarii
Advecatus, Quhittinghame, Maircairny, Privie Seill, Fyvie
preses, Dunkeld, Thesavrarius, Blantyre, Featon Barnis unp
cum, &ec. ’

Our Saveraign Lord understanding that the time of the
excrcise of the affice of Thesaurary by umquhille William Ear}
of Gowrie, Lord Ruthven and Dirleton, he was forced for the
honourable defray of his Highness majst necessary affairg
touching the wes} of this reslm, and honeur of his Highness
crown, to burthen himself and his house with great summs of
money; and that at the fitting of his last accoynts made of
his intromissions with the said office of Thesaurary upon the
10th day of May, the year of God 1588 years, he was found
super-expended in the summ of £48,063 : 4 : 8, as the said
compt hears; and that albeit at the end and conclusion of the
said compt, his Highness specially ordained that the said nm-
quhile Earl should noways have heen treubled,-¢r charged
with the payment of any allowances taken by him in his said

-compts, unto the time he had been first compleatly paid of the
saids allowances and super-expences by his Highaess, yet our
soveraign Lord understanding that since his decease, John,
now Earl of Gowrie, Lord Ruthven and Disleton, his son,

. #'Till the Union, the Scots Peers were kable to be arrested for

debt,
30
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1600 has already payed many summs of money to the persons whom
v for his said umquhile father took the saids allowances, albeit
our soveraign Lord as yet has made no payment to him, nor
to his said umqubhile father, of the said; super-expences, and
that it is not possible to the said Earl of Gowrie to make any
further payment to his said umquhile father’s creditors, whom
for he took the saids allowances, except an certain space and
time be granted to him to that effect; therefor, our said sove-
raign Lord, with express advice, counsal, and deliberation, of
the Lords and Senators of his Highness’s Session and College
of Justice, by these presents, decerns, declares, and ordains,
-that the said John, now Earl of Gowrie, shall nowise be called,
" pursued, charged, nor burthened, with the payment of what-
somever his umquihil father’s debts, whereof he took allow-
ance in any of his-compts of Thesaurary, for the space of an
year next to come after the date hereof; that in the mean
time his Highness may see the said Earl satisfied of the said
super-expences resting by his Majesty to his said umqubhile fa-
ther; and to this effect discharges the Clerk of Register, and
his deputes, of all extracting, or giving furth of any extracts
of the saids allowances taken by the said umquhille Earl during
his said office of Thesaurary to whatsomever persons. And
also; the saids Lords and Senators of the College of Justice
declares that they will nowise grant nor direct any letters nor
charges whatsomever, at the instance of whatsomever party,
against the said John, now Earl of Gowrie, his cautioners or.
tenants, upon whatsomever decreets, already recovered, or te
be recovered against them, for payment of any of the saids al-
lowances for the said space of an year next to come; and in
the mean time suspends all letters of horning, poinding, cap-
‘tion, inhibition, and others whatsomever letters, with all ar~
restments, effect and execution thercof, used or to be used
-against the said John, now Earl of Gowrie, his cautioners or
‘temants, during the foresaid space; and .ordains letters to be
direct foresaid in form, as effeirs*.

» MS. Acts of Sederunt, vol. 4. June 20th, 1600. .

v
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* . No. II.

Excerpts from the ¢ Summondis of Treassoun’ against Rolert
Logane, eldest sone to Robert Logane, sumtyme of Restal-
rig, and his tutors and curalors, on account of the said de-
ceast Robert Logane’s accession to the E. of Gowric’s con-

spiracy.

Cujus proditionis quamvis nos dictum quondam Robertum

419

1600

Logane de Restalrig reum esse ignoraremus, ipse tamen sua \.~~J

damnatus conscientia, ac semper timens ne dictus quondam Ja-
eobus Bour Dicte conjurationis conscius rem omnem detege-
ret, sepius cum dicto Jacobo egit, ut fidem sibi de ea prodi-
tione celanda obstringerit, tandemque per dictura Jacobum
certior factus quondam Georgium Sprott notarium in Ay-
mouth, tum visis ipsius quondam Roberti ad dictum quond:
Comitem de Gowrie, ea de re literis scriptis apud Gwnisgreney
priusquam clause fuissent pluribus diebus ante patratum scelus,
et post detectam conjurationem (quod dictus quond. Jacobus
Boure literarum prorsus ignarus dicti quondam Georgii opera
in legendis scriptis omnibus ad eum missis vel pertineniibus
utebatur) quasdam etiam dicti quond. Roberti literis super
ea conjuratione apud dictum Jacobum Boure fortuito vidisse,
quas 2 dicto quondam Comite de Gowrie, postquam cas leg-
isset ad dictum Robertum Logane reportandas, dictus quon-~
dam Jacobus Boure retinuerat, sicque conjurationis perfectam
notitiam habere ejusdem dictum quondam Robertum conscium
esse, et participem intelligere Dictus quondam Robertus Lo-
gane de Restalrig, cum utroque diligentissime egit, multisque
unicuique eorum datus muneribus persuasit, ut dictam prodi-
tionem pro perpetuo celarent, obtinuitque, ut se vivo num-
quam revelaretur, neque prius horfendum illud- dicti Robarti
Majestatis crimen detectum fuit, quam dictus quondam Geor-
gius Sprott divino, ut apparuit, inspirante numine, ad vindi-
candam nostram ab improborum calumniis famam, predictan
proditoriam conjurationem et dicti quondam Reberti Logane
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1600 ejusdem reattm multis constantissime confessionibus ultro

vV patefecit, et dicti quondam Roberti literis quas a dicto quon-
dam Jacobo Boure acceperat, prolatis, manifestavit, ac con-
stanti pia et penitenti®* ob tam horrendum facinus tam dia
telatom morte feliciter confirmavit,’ &c.

No. IIL.

Trial qf Thomas Scott, Hemy Yair, §c. for treasonably ris-
ing in arms, and keeping her Majesty a prisoner, on the
nigkt that Riocio was murdered.

1 distovered the papers in this appendix, and in the two
following numbers, after this work was mostly printed. They
are not original; but thete is every roason to believe that they
are authentic copies; and, es the original Records of Justiciary
for the periods to which these papers relate are missing, I
hive thought them entitled to a place in this work. They
are taken from a volume of manuscripts in the Advocates’ Li-
brary, collected by Sir Lewis Stewart of Kirkhill. Sir Lewis
was 3 lawyer of the first eminence in the reign of Charles L
and 2 man of elegant and cultivated genius. Robert Burnet,
Lord Crimond, who was appointed one of the Senators,of the
College of Justice at the Restoration, in his preface to Craig
de Feudis, expresses himself thus of Sir Lewis: < Quo, nemo
¢ acutius, tersius, concinnius, et majore cum fide unquam ac-
¢ tavit causas.” Sir Lewis Stewart’s daughter and heiress wag
married to Henry third Lord Cardross; and of this marriage -
the present Earl of Buchan and his brothers are descended.

1566  Curia tent primo Aprilis 1566, per Magistrun Thomam
w~~ Craig Justiciarium-depwtatum, nobilis et potentis Dni Archi-
baldi Comitis Ergadie, Dni Campbell et Lorne, Justiciari

*# Register of Parliament, June 24<h, 1609.
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Generalis, 8. D. N. regis, et Regine prescript. sectis vocatiset 1566
_ curia affirmata (O V)
Intran. .
‘Thomas Scott * of Cambusmichael, sheriff-depute of Perth.
William Harlaw, .
John Movwbeay, § Burgesses of Edinburgh.

ASSYSE

The Laird of Langtoun, the Laitd of Whytelaw, Andre
Hamiltoun of Cochm, the Laird of Skirling, Alexander Stew-
@art tutof 0 > Alexander Home burges of Edinburgh,
William Forrester in Leith, Walter Cant ther, Cuthbert Ram-
say burges of Edinburgh, William Fouller baillie, James Ni.
coll baillie, John Hamiltoun merchant, the Laird of Cambus-
nethan, Alexander, Bruce burges of Edinburgh.

William Fouller and James Nicoll baillies protéstit, that
their passing upon this assyse be na wayes prejudiciall to them
nor ther offices in tyme tuming. ‘

The qglke day the said Thomas Scott, Wws Harlaw, and
John Mowbray, wer convict and fyllit be the said assyse of
airt and pairt of the unlesum and treasonable waching, ward-
ing, and halding in captivitie, with convocatione of our sove-
-tan Ladyes leiges, bodin in feir of weir, als weill in secreit ar-
mour a8 with jaks, steill bonnetts, gunes, pistolets, swords,
bucklers, Jedburgh stuffis, halberts, and others wapins inva-
sive, be themselvis, and others in yr names, of yr causeing
command, assistance, devysing, sending, and ratihabitione of
our said soveran Ladyes maist nobill persone within hir maist
secreit chamber of hir pallace of Hallyrudhowse, immediatelie
and continuallie fra the comitting of the crewall and treasona-
‘ble slaugltter of umigll secretar David Rizew, qlk wes upon
‘the ninth day of March last, bypast, to the space 48 hours nixt
yrafter, treasonablie and maist awfullie stoping hir Hienes to

* This Thomas Scott and Henry Yair, were the only persons
who suffered for the muider of Riccio. Keith’s Hist. p, 884,
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1566 use hir libertie in the mean tyme: Lykas, also, she hade bin
W haldin be them in prison as yit, maist treasonablie and wickit-
lie, had not bein that be the provisione of God, she yrafter
fred and delyverit hirselfe furth of yr hands in maist sober
and quiet maner under silence of nyt, and with greyte hasart
of hir lyfe past to her castell of Dumbar for saifetie thereof;
and this they did upon set purpose, provisioun, and foirthowght
fellony, and therfor dome wes given and pronouncit be the
- mouthe of the Dempster of the sd court, at comand of the
sd Justice-depute, that the sd Thomas sould be hangit while
he were deid, drawin, quarterit, and demaneit, as ane trait-
our, and all his guids, moveable and unmoveable, lands, here-
tages, a-rents, takis, offices, steidings, possessiones, and uthers
whatsomever, to be forfaultit and eschcm: to our soverane La-

dyes use, at her pleasure.’®

Henrie Yair t delaittit of Treasonc following.

ASSYSE
o '

Lawrence Symson burges of Edinburgh, John Gilbert gold-
smith, Thomas Ewing goldsmyth, Gilbert Scougall, Capt. Ro-
bert Lawder, Robert Ker mert. in Edinburgh, Alexander
Haistie ther, John Watson mert. ther, James Forret ther, Ed-
ward Litle mert. ther, William Andersone candlemaker,
Alexr Bruce in Edinburgh, Allan Dickiesone ther, Wm Rae
cutler, Robert Eviot in Mrtoun.

* < Sir Ludovick Stenart of Kirkhill, Advocate, his Collectiones,
¢ &c. ex manuscriptis Roberti Mylne.” MS. Advocates Library,
p. 74.  There is another MS. copy of Sir L. Steuart’s Collection
in the Advocates Library, but this is by far the most correct.—
The Records of Justiciary, {rom 10th May, 1559, to 2d March,
1568, are missing.

1+ Heary Yair had beert a priest who had renounced the Catho-
lic religion, and been admitted a retainer of Lord Ruthven’s.
Keith’s History, p. $54.
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The glke day the said Henry Yair was convict and fyllit 1566

be ane assyse, of airt and part assistance, fortifieing, supplying, ‘v~

~ ratlhabmone, and concealling of the treasonable conspiracie,
convocatione, and gaddering of our soveranes leigis, to the
number of fyve hundreth persones, boddin in fear of wear,
alseweill in secreit armour as witlt jacks, steill bonnetes, gunes,
pistolets, swords, buklers, Jedburgh staves, halberts, and others
waipons invasive, and entering therewith treasonablie wtin yr
Majesties pallice of Hallyruidhous, purposlie to have put vio-
lent hands in our soverane Ladyes maist nobill persone, halden
and demaneit the samyne at y pleasure; and sicklyke, to have
slane or otherwise demaneit as they thowght expedient, the
Lords of hir Hienes Secreit Counsall and Sessione, and others
hir ministers and officiars being within hir pallace, and in her
service for the tyme, and that upon the nynth day of March
last bypast, under silence of night, at aught houres at even,
or yrby, it being the tyme of parliat current; and for perform-

_ ing this yr maist wicked and ungodlie purpose, they then maist
) -treasonablie rushit and enterit within yr said pallace, tuike the
 samen at yr own hand, reft the keys theirof fra the porters,
closit the yetis, and made’ themselves as principalls and mais-
ters yrintill, our soverane Lady being for the tyme in her
maist secreit chamber yrof att hir quietnes, having na feir nor
dreidor of hir subjects, to whom hir Grace at all tymes hade
been maist beneficiall, guid, and merciful, and yr maist crew-
allie, with drawin swords, whingers, bended pistolls, and others
wapones invasive, persewit and invaidit umgqll secretar David
Riccio, hir Hienes famailliar servand, yn in companie within
hir Hienes chalmer forsaid, and slew him treasonablie and
unmercifullie, in presence of our said soverane, and pat violent
hands in our soverane Ladyes maist nobill persone, in defence
and saiftie off the said umqll David, held, detainit, and pressit,
‘the samen maist awfullie and treasonablie, till they had com-
itit ye said slaughter in hir presence, as said is, hir Majestie
being then great with chyld, givean to hir Hienes occasioun,
throw dreador and displeasure she consaveit be the sight of
the said crewall slaughter, and maner yrof, and be the detain-
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1566 ing and thristing of hir awn persone in violsnt manner, as sd

™ is, to pert with bir birth, snd immediatelie therafer seirehit
and sought the sds Lords, ministers, and officiars, heing with-
in the said pellace, to have slsine them, and swa had gons,
had not bein the pleasure of God they escapit, and swa saeing
themeglves disappoyntit in yt behalfe threugh ¥+ evasioun, at -
yr plessurs, in tressonable maner detainit and held captive the
remanent Lords, ministers, aad officisrs within the said pallice,
fra the said hour st anght while tur haurs a&ermithughtyt
samen night, continually, upen set purposs, proviaioun, and
foirthawght fellony.

Bem, For airt and mairt of the unlesum and treasonghle
warding and halding in captivitie, with convocation foresaid,
boding in feir of weir, as said is, be himselfe, snd uthers his
complices, of onr soverane Ladyes maist noble persene, withe
in her said chalmer of hir pallice of Halyrudhous forsaid, im«~

" mediatelic and continuallie frae the committing of the said
crewall treasonable slaughter qlke wes at the tyme forsaid, ta
the space of fourty-aught hours nixt therafter, treasomablie
and majst aufullie stoping hir Hisnes to use hir libertie in the
meanetyme; lykess plsoe, she had bein halden be them in
prisone as yit, had not bein that, be the pravision of God, she
therfor fled and delywerit hirselfe furth of ther hands, in maist
sober and quyet maner, under silence of night, and with greas
hazart of hir lyfe, past to the castell of Dumbar for siftie of
hir lyfe, upon set purpose, previsiqun, end feirthought fel-
lony: And theirfore dome was given and pronuncit be the
mouth of the Dempster of the sd ceurt, att command of the
sd Justice Deput, that the sd Hendrie sould be hangit while
he were deid, drawin, quarterit, and demaineit, as ane traitor,
and all his moveable and unmoveable, lands, heretadges, a-
veats, tacks, offices, steidings, possessiouns, and uthers what-
somever, ta be forfaltit and escheat to aur Soverane, to be v~
¢d and disponed be hir Majestie at hir pleasure®.’

# £, L. Steuart’s Collection, p. 78.
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In the Appendix to Keith’s Historical Collection, the fol- 1566
lowing circumstance is mentioned- relative to the murder of Y~
Riccio. When Mary reproached Darnley with the audacious

insult which had been offered to her, he justified himself by
~ saying, that, since Riccio grew into favour with her Majesty,
he (Darnley) was neither regarded, nor entertained, nor trust-
ed by her, in the wonted manner; for before that, she used
to come into his chamber, and pass the time with him, which
now she had not done of a long while: that ' when he went
in to her majesty’s chamber, she generally had Riccio there
as a third person, and with whom she used to play at cards,
after supper, till one or two in the morning. And he asked -
what fault he had committed, what failing had come upon
him, that she treated him with such disdain? The Queen repli-
ed, ¢ That it was not a gentlewoman’s duty to come to her hus-
¢ band’s chamber, but rather the husband to come to the wife’s »
And that for this outrage which he had committed, she should
be his wife no longer, nor lie with him any more: nor would
she re‘contented till he had as sorrowful 2 heart as she feit
at that moment. '

On the next night, however, which was Sunday the 10th,
the Queen being still a close prisoner in her own palace, had
occasion to cajole Darnley; and after long reasoning between
_them she consented that he should come to her chamber, and
pass the night. When he went down stairs, he told the Earl
of Morton and Lord Ruthven of what had passed between the
Queen and him; he then went to his chamber for a while,
and . . . . fell fast asleep! Qne of his attendants endea-
voured, but in vain, to awake him, and he enjoyed his repose
till six in the morning. 'When Darnley awaked, Lord Ruth-
ven, who had slept in an adjoining chamber, sneeringly asked
him, Why he did not keep his promise with the Queen?and un-
derstanding that the former meant still to go up to her Majesty™
chamber, he said, ¢ I trust she shall serve you * in the morning,
-as you did her at night” Darnley went up however, ‘and

* Keith's Tist. Appendix, p. 123, 128 !
s H '
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1566 being asked by the Queen, What became of him last night?
¥ he answered, He had fallen degd aslecep. He then offered
» to lie down beside her, but she declared, that, if he lay down,
she would instantly get qut of bed.

No. IV.

Cmy'esswn of the Laird of Ormiston, who was egecuted for
the Murder of Darnley.*

At the Castell of Edinburgh, the 13th of Dec. 1578,

1573  The glke day John Brand minister at Hallyruidhous being
V¥ gend to John Ormistoyne to give him camfort be the promiss
of God’s word offerit to sinners, ard alswa to requyre the said
laird to glorifie God in shawing of the trewth, &c.; after lang
conference, and prayers made, aboue the space of ane hour,
'or theirby, the said John Brand minister said unto him, Sir,
Though I am trewlie perswadit that the haill trewth ye have
shawen me of this matter, yit, because divers er
doubts are passit of you, and alse the memarie of men are
bot weak; theirfor, gif ye thought guid, I wald certane of
they things breifeley that you have spoken were wrytten; wha
answerit meiklie, For God’s sake doe the samen; wreit even
as | shall speike. As I shall answer unto God, with whom I
hope this night to supe, I shall declaire unto you the hailt,
from the begining unto the end of my pairt, First, I con-
fess that the Earle Bothwell shew the samen wickit deid unto
me, in his awn.chalmer in the Abbey, on Fryday befare the
deid wes done, and requyred me take pairt with him therein,
because as he alleaged I wes ane man of activeness, (alace
theirforl) gre I utterly vefuisit, and said, Ged forbid! bot,

* Ormistone’s trial is not to be found in the Records of Justi-
ciary. His trial and execution are mentioned in Spottiswood's
Hist. p. 271. The particulats of his confession coincide with those
of John Hay of Talla, and John Hepburn, which are published
in Anderson’s Collecnons, vol. 1L p. 177, 178.

/
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gif it were upon the field, to fight with your Lo. tnto the 1578
death, I sould not feir my skina cutting. Then the said Earle
said unto me, Tuishe, Ormistoune, ye need not take feir of
this, for the haill Lords has concludit the samen in Craig-
miller, all that wes ther with the Quein, and nane darr find
falt with it when it shall be done. After the qlk I departit
hame to Kaitie’s, Thomes being some part seik, I lay doun
in my bed, and lay ail Saturday therafter for that cause, be-
leivand that way to have put aff that evil houry and swa I knew
na farder of it untill Sonday at night, qc I being in chamber
in the Blackfrier-wynd, gangand in ane beltit goun, John
Hepburhe and John Hay of Talla came unto me, and said the
Quein’s (g.) and Lerds are past upe to sie the King, and my
Lord is standand at the Blackfrier-wynd-fute, and bids you
cume to him incontinent; where I laid my goun frpm me, and
tuik ane ryding clock, because I beleivit all had bein weill
anewche now agreit, seing they had pasit up to visit him; and
cuming at the first, I mist the said Earle, for he had ‘come in
upe anuthet closse to seik me himselfe, in my awn chamber,
and yr he fand my cousing Hob, qm he brought with him,
and ytafter met togidder in the mids of the wynd, wha tuike
me againe, and we all pasit upe to the Freier yaird, through
the slape, whair Pareis and¥Archie Betoun comit and met ur,
and said all wes ready preparit for the setting of the lunty and
they all inquyrit how it sould be set toy and, after diverse
speakings, I said, Take ane piete of lunt of thrie of fourinch
lang, and kindle the end of it, and lay to the cauld end, and
it wald burn syne to the train; and swa will blaw up; after the
- qlk, the (Q.) grace pasit hame to. The Earle Bothwelle said,
Speid, and close all the doares, for they had 13 fals keys of
“the lodging maide, and givin, as they said to me, be him
. that aught the house; after the qlLe I departit incontinent,
and came not nearer, as I shall answer before God, hor the
doore; and as | was cuming heme it strake ten hours, wher
then I pasit to James Kaitie’s hous, to avoid suspitioun, yt na
man sould say I was at the deid doing, for I was an hour and
mair in my bed or the blast and crack was: Being inquyrit
bx the said minister, gif he knew net yt the King was uther-
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1573 wayes handlit be mens handes, for it is comonlie spoken he
\~~J was brought furth and weirreit? Wha anserit, AsI sall an-
swer to my God, I knew nothing but he was blawin up; and
did inquyre the samyn maist dilligentlie at John Hepburne
and John Hay, and all that tarreit behind me, wha swore un-
to me, they never knew nae uther thing bot he was blawin up;
and swa I think it was ane work done be God for the punish-
ment of money wickit men, whairof I am ane, and ane great
siner before God, for the glke I ask God mercy.

Thirdly, Being requyrit, gif he knew na farder hereafter?
ansrit, At the pasche yrafter, when the bruite began to ryse
upon us, and all cryit, ane vengance upon them that slew
the King! it prickit my conscience, and I come to the Earle -
Bothwell in his chamber, and said to him, What devill is
this now, my Lord, yt every body suspectis you of this deid,
and crycs, ane vengance for the samen! and few or no uther
spoken of bot yow; Aneuther thing yow said to me: Wha
ansrit, I sall let you sie sume thing that I had for me; wha
then let me sie ane contract subscryvit be four or fyve hand-
writtis whilke he affirmit to me¢ was the subscription of the
Earle Huntlie, Argyll secretar, and Sr James Balfour, and
alleaged many mae promisit, wha wald assist, or he were put
at; and yrafter read the said contract, q'k, as I remember, con-
teinit thir words, in effect, That, for samikle it was thought
expedient and maist profitable for the commoun wealth, be the
haill Nobilitie and Lords undersubscryvand, that sick ane
young fooll and proud tirrane sould not reigne nor bear rule
over them; and that for diverse causes; and theirfor, that the
haill had concludit that he squld be put off by ane way or
uther, and whasoever sould take the deid in hand, to do it,
they sould defend and fortifie as themselvcs, for it soqld be
everyane’s action, recknit and halden done be thems;h es,whxl,k
writting, as the said Farle shew unto me,was devysit be Sr James
Balfour, subscryvit be them all ane quartur of ane year be-
-fore the deid was done; after the whilk I never spake to the
said Earle of it whill the day he gate his assyse, whaire the

said Earle standing at the barr, luiking doun sad lyke, I plukit
qn him and said, Fye, my Lord! whet dgivell is this yee azre
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déeand? Your face shows what ye are: hald up yowr face, for 1573
God’s saike, and luike blythlie; ye might luike swa and you v~
were gangand to the deid: Alace! and wo worth them that
ever devysit it! I trow it sall garr us all murnel—wha ansrit
me, Had your tongue; I wald not yet it wer toe do: I have
ane airt gaite fra it, came as it may, and yt ye will knaw be-
lyve, &c. ;

Forder, the tyme when my brother was hurt be the Laird
of Sefford, word came to me first that they wes slane, and
then yr came ane bill from them, and said they wer onley hurt,
and wald not die; but ane thing did them more evill then their
hurting, to witt, that ane commoune bruite was risen, that I
was at the King’s slaughter, and theirfor desirit me to get
sume guid way to purge myselfe; let it pass na farder, or else
ye have done with it; qlk bill I tuike and gave to the Earle
Bothwell, wha tuike it and gave it to the Quein, and she tuike
it and read it, and gave it to the Earle Huntlie, yr present,
wha read it, and yrafter turnit unto me, and turnit her back
and gave creinge with her shoulder, and passit away and spake
nothing tome. This is the haill thing that I knaw, either
befor . or theirafter, as I'shall ansuer to my God, with whom
1 hope to supe. After the qlk being inquyred, Gife ever the
Quein spake to me of it at any tyme, or gif he knew what wes
the Queens mynd into it? ansrit, As I shall ansuer to God
shoe never spake te me nor I to hir of it, ror I knaw nathing
of hir part but as my Lord Bothwell shew me; for I will not
spéike bot the trewth for all the gold of the earth, g’k I desyre
yow, guid minister, bear record hearof as ye have written,
gk I pray yow read over to me: Let me also see it; q'k Idid
before Archd Dowglass constabill of the castell, and George
Towers of Bristo, with uthers divers gentlemen and servants
being in the-chamber; qlk being done, he said, for God’s
saike, sit down and pray for me, for I have bein ane greit
sinner utherwyse, for the q'k my God this day punishes me;
for of all men one the earth I have bein ane of the prouddest
and high myndit, and maist filthie of my body, abusying the
same dyvers wayes, but specially I have shed innocent blood
of ane Michael Hunter with my owni hands: Alace theirfor!
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1578 becanse the said Michael having me lyeing upon my back;
_ "~ haveing ane fork in his hand, myght have slayne me gif he

pleasit, and did it not, gk of all things maist grieves my cone
science: Alswa in a raige I bangit a poor man for ane horse;
with mony uther wickit deids; for the glk I aske my God
mercy, for its not mervell I have bein wickit, for the wickit
companie that ever I have bein in, bot speciallie within thir
seaven years bypast, qlk I never saw twa guid men or ane
guid deid, bot all kind of wickedness; and yit my God wald
not suffer me to be lost, and hes drawen me from them as
out of hell,and hes given me leasur and space, with guid coms
panie, to repent, for the qik I thank him, and is assurst that
I am ane of kis elect, &c.

Thir words, with mony mae, tryand continually unto his
God even to the very end, cryand, My Lord Jesus! Sweit
Jesus, have mercy upon me, as you have had upon uther sin-
ners! in sick sort, yt he was, to the appearance, of man, ane
of the maist penetent sinners that hes beea sein this lang tyme,

.and may be comptit ane example of Gad’s mercies to all pe+

netent sinners.* ‘
The authentick coppie of this I receaved fram Mr. Rid

Skene, sone to umgll Mr. John Skene, sume tyme clerk of

counsall, whilke wes amang his umgl father’s papers.

No. V.
Trial of the Earl of Mortoun, for the Murder,of Darnley.

¢ Mortoun his forfaltrie. .
Curia Justiciarie S. D. N, regis tenta et inchoata in preto-
rio burgi de Edinburgh, primo die mensis Junii, anno Dni
millesimo quingentesino octuagesimo primo, per honorabiles
et discretos viros Jagobum Striviling de Keir militem, et ma-
gistrum Joannem Grabame justiciarios in hac parte per com-
missionem S.D. N. regis, ac Dnorum ejus secreti concilii spe-
cialiter constitut, ad effectum subscriptum sectis vogatis, et cu-
ria legittime affirmata, &c.

“3.1, ‘Stenan’s, Coll. p. 72,

L
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~Jacobus Comes de Mortoun, Dns de Dalkeith, &c. accu- 1581
satus callumniatus de arte, parte, prescientia, canselatione, et “ ™~
non releuatione proditorie murthure quondam nobilissimi et
charissimi Henrici segis Scotorum, patris S. Dy N. Regis Jaa
cobi sexti.

Nomina assisae elect Jurat et admiss super pre&to Jacoba
Comite de Mortaun, &c. viz.

Calinus Comes Ergadie, Joannes Comes de Montrois, An-
dreas Comes de Rothes, Jacobus Comes de Glencairne, Hugo
Comes de Eglintoun, Alexander Comes de Sutherland, Joan«
nes Dns de Maxwell, Geargius Dns de Seytoun, Jacobus Dns
Qgilvie, Jacobus Dns lonermaithe, Hugo Dns Somervell,
Alexander Magister de¢ Levingstoun, Alexapder Mr de El-
phingstoun, Joannes Gordoun de Lochinvar, Miles, Patricius
Hepburne de Wachtoun, Patricius Learmonth de Dersie,
Miles, Willielmus Livingstoun de Kilsyth, Miles.

‘The whilk day the said James Earle of Morteun being in<
dyttit and accusit, that, in the moneths of Januarij and Febxii,
in the yeir of God 1566 yeiris, he, accampaniit with James, -
some tyme Earle Bothwell, James Qrmistoun some tyme of
that Ilke, Robert, alias Hob Ormistoun, his father brother,
John Hay some tyme of Tallo, younger, John Hepburne,
callit John of Bowtoun, and divers others his complices,
craftelie and secretlio conspirit among them selves, consultit,
treatit, devysit, and maliciousty concludit the maist shame-
ful, detestable, and ynnatural murther and patricide of our
soverane Lords umgqll dearest father, Henry King of Scotts,
lawfull spouse for the tyme to his Hicnes’s dearest mother, Ma-
ry, then Quein of Scatland, and that within the burgh of Edr,
pallice of Hallyruidhouse, and uthers places therabout; and
to the end he myght bring his wicked, filthie, and execrahill
attempt at better ta pass, he with the remanent persouns a-
foirnamed, be themselves, y, servants, complices, and others,
in yr names, of their cawseing command, hounding, sending,
partaking, assistance and ratihabitione, upon the tenth day of
the sd moneth of Feberwar 1566 years, at twa hours after mid-
* night, or therby, come tq the lodgeing besyde the Kirk of
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1581 Feild, within the said burgh of Edr, wher our sd sovetane
“ Lords umgll dearest father was lodgit for the tyme, and ther
be way of hamesukin, briga;lcie, and foirthowght fellonie,
maist vylelie, unmercifullie, and treasonablie, slew and mur-
therit him, with Wm Tayliour and Andro Makage, his cubi-
cularis, when as they, buriet in slep, were takeand the nyghts
rest, brunt his haill lodgeing forsaid, and raised the samen in
the aire be force of gun poulder, glke a lytle afore was placit
and imput be him and his forsaids under the grund, and angu-
lar stands, and within the voltis, laich and derne pairts and
and places yrof, to that effect, and richt, swa he with the re-
manent persouns afornamit, marrowis of his mischeife, be
themselves, yr servants, complices, and uthers, in yr names,
of their causing, command, hunding, sending, and airt and
pertaking, assistance, and ratihabition, at the tymes forsaids,
respective, gave their favor, counsall, and help to the perpes
tration of the said horrible crymes, and ay sinsyne hes simu-
late, hid, and conceillit the samen, in maist treasonable and
secreit maner, and theirthrow had incurrit the paines of leis-
magestie, and sould have bein punishit theirfor with all ri-
gour, be tinsall of life, lands, and guids, and be extinctioun
of fame, honour, titles, and memorie, conform to the lawis
of this realme; lykeas the remanent-persouns afoirndmed, his
.complices and conspirators with him in their treasonable impi-
eties, were already tryed and forfaultit for the self same hy-
nous and detestable crymes, and for the maist part, as they
could be apprehendit, had sufferit maist shameful deid theirfor,
according to yr deserving, as at mair lenth is contained in the
dittay given in anent the premisses, with the taikins and proba-
tiouns producit and usit theirwith; qlks being read,thesaid James
Earle of Mortoun, and he anserand yrto, denyit the samen, be
reasoun whereof the said Justice deputis referrit the samen to
the knawledge of the inqueist and assyse above written, wha
wes resavit and admittit in presence of the said Farle, and they
being furth of court removed, and ryply advisit with the said
distay, taikins infallible and maist evident, with the probatiouns
producit and usit for verificing theirof, and yrafter inenterand
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againe in court, they all in ane voyce, be the prorunceing of 1581
the mouth of Joln Earle of Montrose, chrancellar choisen be w~au

the sd assyse, fyllit the said James Earle of Mortoun of airt,
pairt, foitknawledge, and conceiling of the treasonable and un-
natural turthers forsaids; after the glke conviction, the saids
Justice-deputis, be pronunciatioun“of Andro Lmdsa.y, Dem-
ster of the said court, adjudgit, and for dome gave, that the
said. James Earle of Mortoun sould be had to ané gibbet be-
syde the mercat-crose af the sdk burgh ‘of Edr, and ther be
hangit whilethe be deid, and yrafter drawm, quartent, and de-
maneit, as ane traitour; and that all his lands heretage, of*
fices, possessiones, tackes, steangs, cornes, cattell, actfournes,
debtes, obligationes, guids moveable and unmoveable, and
uthers whatsomever whilkis pertenit to him, sould and. aught
appertaitie to our soverane Lerd, and to be applyn to his Hie-
nes yse,.be reasone of escheat of forfaultour, to be uptaken,
usit, and disponit, be his Flienes at his pleasur, upon the
qlkes premisses, Mr Robert Crichtoun of Eliott, Advocat to
our soverane Lord, asked instrnments, and acts of Court,~—
Extractum ex actis § curic Justiciarie antedicte, per me Wm
‘ Stewm‘t Jumorem, notarmm pubhcum et clerlcurn dicte curle
. per commissionem S. D. N. regis antedict. specialiter electum

et juratum, &c. sub meis signo et subscriptione manualibus. ~

No. VL
. Expence of burning o Witck, A. D. 1649.

Iam mdebted for this curious paper to the polite and ob-
hgmg commumcation of Mr. William Henderson of the Glass-

* The sentence was changed to beheading, and he was pnvate-
ly buried. Spottiswood’s Hist. p. 814.
t Mr Robert Crichton of Elliock (for so it shonld have been er.

pressed ) and Cluny, was father to the Admirable Crichton, and

to Sir Robert Crichton of Cluny, who is menuoned above in the
t:ial of the Laird of M‘Gregor.
1 S. L. Stevart’s Collection, p. 69.

3 H
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1649 house, Glasgow, a descendant of Mr. Logan of Burncastle, on
.\ whose lands the unhappy sufferer lived. The accompt is a
voucher of a payment made by Alexander Louddon, factor
on the estate of Burncastle, the proprietor being then a minor

_and infant. It is entered in the factor’s books thus.

"¢ Mair for Margarit Dunhome the time sche was in prison,
¢ and was put to death, 065 : 14 : 4.

Count gifin out be Alezander Louddon in Lylstoun, in ye yeir of
God 1649 yeiris, for Margrit Dollmoune in Burngastell.

Item, in ye first, to Wm. Curric and Andrew Gray for
the watching of hir ye space of 80 days, inde ilk

day, xxx sh inde - - - zlv lib Scotts

Ttem mair to Jon Kinked fotbroddnng of her - i lib Scotts

Mair for meat and drink and wyne to him and his man iij lib Scotts

_ Mair for cloth to hir - - - - iij lib Scotrs

_ Mair for twa tare treis - xl ¢h Scotts’
ftem mair for twa treis, and ye mhngofthem t.othe

warkmen - - - - . iij lib Scotts

* Item to ye hangman in Hadingtoun, and fetchin of him,
thrie dollores for his pens, is - - - iiij lib xiiii sh

Ttem mair for meit and drink and wyne for his intertinge iii lib Scotts
ftem mair fer ane man and twa horss, for ye fetcheing of
him, and taking of him hame agane - - xl sh Scotts
Mair to hir for meit and drink ilk anc day, ﬁij sh the
space of xxx dayes, is - - - vi lib Scotts
item mair to ye twa officers for yr fie ilk day sex dnllme
aught pennes, is - - - - x lib Scotts
Summa is iijj scoir xié Lib xiiij sh
Ghilbert Lauder.
Um. Lauder Bilzaurs.

“Takin of this shove written soume twentic-seaven pundis Scotis qlk the mig
’ umgql Margrit Dinham had of her ain.

92:14: —
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ADULTERY, Triuls for, fiom p. 351, to 359.

Aikenhead, Thomas, tried for blasphemy, p. 362.

Anderson, John, George Clerk and Jobn Ramsay tried for his mura
der, p. 160.

Appeal, idea that an appeal lies from the Court of Jumcmry to the
House of Lords, p. 92, 120.

Argyle, Duke of, sits as Justice-General on the trial of Stewart of
Aucharn, p. 216.

Argyle, Earl of, sits as Justice-General on the trial of the Master of
Forbess, p. 8. .

— prosecutes Mr. John Stewart for leasmg-makmg,
p. 187.

Armstrong, John, tried for the murder of Sir John Carmichael

" p. 146.

Auchmouty, Charles, tried for havmg committed treason, by en&rat-
ing a polmcal print, p. 104,

Ballentine, claims to be tried by jury, p. 182,

Blair, Alexander, tried for incest, p. 844.

Blasphemy, Thomas Aikenhead tried for, p, 362,

Borders, 1awless state of the Scotch and English, p. 146.
Borthwick, Francis, tried for blasphemy, p- 863.

Bothwell, Francis, Earl of, attempts to seize the King, p. 40,
Bothwell, James, Ea/rl of, present at the murder of Dargley, p. 10.

Campbell of Glenure, James Stewart tried for l_;is murder, p. 215,

Carkeitil, John, murders one of the Lords of 'Session, p. 174.

Carmichael, Robert, schpolmaster, tned for the murder of one of
his scholars, p. 196.

Carmichael, Sir John of that Ilk, John Armjtrong tried for his myg-

der, 14G.
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Carnegie, James, of Pinhaven, tried for the murder of the Earl of
Strathmo:e, p. 199. .

Chislie, John, of Dalry, tried for the murder of Lord President
Lockhart, p. 168. . .

Clerk, George, and John Ramsay, tried for the murder of John An-
derson, p. 160, .

Clergymen; See Nonjuring, Papist, Presbyterian, Religion.

Connachar, John, tried for celebrating clandestine marriage, p. 881.

Cornwall, Archibald, tried for attempting to hang up the King’s
picture on the gallows, p. 72. '

Chrichton, Mr. Andrew, trial ef, for declining the authority of the
King and Privy Coungil, p- 76

Darnley, trial of Douglass for the murder of, p. 7; and of the Earl

. - of Mortoun for the same, p. 388. /

Dickson, John, tried for parricide, p. 145.

Douglass, Archibald, Parson of Glasgow, tried for the treasonahle
murder of Henry King of Scots, p. 7.

Douglass, James, Andrew Rutherford tried for his murder, p. 148.

Dow, tried for stealing wine, ale, &c. p. 126.

. Drammond, Robert, tried for a defamatory libel, p. 127.

Drysdale, William, tried for incest, p. 345. '

Dundas, Robert, of Arniston, saves Carnegie of Fiphaven, p. 218,
and Mr, Henderson, p. 388. '

Erskine, 8ir Thomas, and Sir Jobn Ramsay, relieve King James
at St. Johnston, p. 34. '

. Falconer, John, tried for using false keys, p. 128. )

*. Falconer, Patrick, George Cumming tried for his murder, p. 190.
Flemicg, John, tried for slanderous speeches against the King, p.
8. :

Flight, Alexander, tried for insulting the Provost of Cupar, p. 128,

Forbess, the Master of, tried for high treason, p. L )

Forgery, trial for, p. 817.

Fo nica;io’n, trial for, p, 859.

 Fraser, Captain Simon (Lord Lovat) tried for high treason, zape,
&c..p. 90. ' '

" "Fraser, Charles, Lord, tried for high treason, -p. 85,
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raser, John, tried for adultery, p. 843

Gardens, breaking of, p. 343
Gillespie, John, and others, tried for the murder of Mujor- Mengies,
. 188.

G:wrie, genealogical anecdotes of the family of, p. 15

Gowrie, John, Eaxl of, tried for conspiring to murder the King,
-p. 23.

Gowrie, John, Ear] of, obtains a supersedere, or personal protestion
from arrest, p. 417.

'Gowrie, William, Earl of, seizes King James, p. 40.

" Graham, Jobn, a Lord of Session, murdcred by 8ir James Sandi-
larids, 3 174

Gray, James, tried for the murder of Arghibald Musray, p. 164

‘Gray, the Master of, Chancellor of the Jury who sap ppos Archis
bald Dowglas, p. 12 genealogical anecdates of his family, p. 185;

" assaults King James in the palace of Falkland, p. 41.

Green, Captain Thomas, and his crew, tried for piracy, p» 279

Guthrie, John, tried for adultery, p. 851,

Haitly, Margaret, tried for adhltery, p. 857,

Hamilton, family of, next heirs to the Crown, p. 47.
Hamilton, Sir Thomas, King's Advocate, p. 23, 69, 72
Henderson, Mr. George, menchant's trial for forgery, p. 317.

Home, of Spot, tried and acquitted for the mprder of .Datalgy.
p- 14.

Impostor of B.aigarran, p- 405.
Incest, Trials for, frem p, 342 to 850.

Johngton, Agnes, tried -for the mugder of e Lamb, 2 child,

- p. 156.
Jury, trial by, the various attacks made wpon it, from p. 124 to p.
183, 198; privilege of jury restored, p. 214 'and abused, p. 257.

Justiciary, Court of, idea that an appeal lies from this court to the
House of Lords, p. 92, 122.

Ker, Sir James, tried for celebrating clandestine marriage, -p. 880.
Leasing-making, trials for, p. 187, 112,
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Lockhart, Sir George, Lord President of the Court of Session, John
Chislie of Dalry tried for murdering him, p. 168.

Logan of Restalrig sits on the trial of Archibald Douglas for the
murder of Darnley, p. 18; genealogical anecdotes of his family,
p- 15; tried for Gowrie's conspiracy, p. 54; summons cf treason
against him, p. 419.

Lords of Session, Galbreath, Graham, and Lockbart, murdered,
pe 174

Luss, Laird of, Laird of Macgregor tried for slaughtering his friends,
p- 149.

Mary, Queen, Thomas Scott and Hemy Yair tried for keepmg her
a prisoner, p. 420.

Macdonald, Archibald, of Barrisdale, tried as attainted of high trea-
son; p. 118,

Macgregor, Laird of, tried for slaughtering the Laxrd of Luss’s
fiiends, P- 149.

Maegregor, Malcolm, tried for the murder of John Stewart, p. 258

Macgregor, Patrick Roy, tried for a number of crimes, p. 153.

Marriage, clandestine celebration of, p. 380, 381.

Mass, trials for saying, p. 368, $77.

Maciver and Macallum, tried for the fraudulent destroying ‘of ships,
P 294. :

Macleod, Mrs. tried for forgery, p. 817.

Menzies, Major, John Gillespie and others tried for his murder,
p- 183.

Mortoon, Earl of, concerned in the murder of Darnley, p. 8; seizes
King James, p. 89; tried for the murder of Darpley, 430,

Mowbray, David, tried for tumult wnthm burgh, p. 264.

Mowbray, Francis, doom pronmnced over his dead body, p. 74.

Murder, trials for, p. 146, 14-9, 158, 156, 158, 160, 164, 168,
175, 188, 190, 199, 215, 258.

Murdoch, John, tried for adultery, p- 3857.

Murray, Archibald, James Gray tried for his murder, p. 164

Niven, John, tried for lmmg-makmg against the Duke of Albany
and York, p. 142.

Nonjusing clergymen, ‘trials of, 881, 386.

e

Ogilvie, the Jesuit, his remarks upon the mob of Edinburgh which
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assaulted King James in the Tolbooth, p. 42; his trial for saying
of mass, acknowledging the Papal jurisdiction, declining to an.
swer questions put to him by the Privy Council, &c. p. 869.

Ormistone, Laird of, his confession when executed for the murder
of Darnley, p. 426.

Papist, p. 40, 270, 369, 87T.

Parricide, John Dickson tried for, p. M45.

Piracy, trials for, p. 279, 294.

Piscatorie, Leonardo, tried for shooting and maiming John Simp-
son, claims to be tried by jury, 128,

Poieret, Elias, John Master of Tarbett, and others, tried for hig
maurder, p. 175.

Presbyterian clergymen, their zeal against camal impurities, and

against witchcraft, p. 848, 394, 877.

Prescription of crimes established, p. 258.

Print, political, Mr. John Thomson and Charles Auchmouty, tried
for causing one to be engraved, p. 104 ‘

Ramsay, John and George Clerk, tried for the murder of John An-
derson, p. 160.

Ramsay, Sir John, and Sir Thomas Erskine, reheve the King at
St. Johnston, p. 34.

Religion, crimes against, 862, 869, 377, 380, 381, $86.

Riot; see Tumult.

Robertson, Patrick, tiied for adultery, p. 853.

Rois, Thoman, tried for publishing at Oxford a pasquinade against
the Scots, p. 80

Rutherfoord, Andrew, tried for the murder of James Douglas,
p. 158.

_ Ruthven, Mr. Alexander, tried for conspiring to murder the King,

P- 23.

Sandilands, Sir James, relieves the King, p. 41; murders a Lord of
Session, p. 174; gets the gift of a Lady’s estate who was burned
for witchcraft, 895.

Session, Galbreath, -Graham, and Lockhart, Lords of, murdered,
P 174.

‘Ships, destroying of, p. 29%
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" Skene, James, tried for theason, p. 83

Stansfield, Philip, remarkable anecdote of him, p a7

~ Stewart, James, uied for the murder of Camipbell of Glenare,

p. 218
Stewart, John, Maicolm Macregor tried for mordering him, p. 258.

_ Stewart, Mr. John, tried for Jeasing-making against the Earl of Ar.

gyle, p. 187
Storey, James, tried for the nrarder of William Stewart, p. 199.
Strathmore, Earl of, James C&megie of Finhaven tried ‘for his
murder, p. 199.

Tamahill, Barbara, tried for incest, p. 345.

Tarbet, John, Master of, tried for the murdet of Elias Poiret, p. 175.

"Paylor, Mr Daniel, and verenty-four other clergymen, trled for
not praying for King George, p. 386.

Tennant Francis, tried for a saditious pasquinade, p. 69.

Thefs and fornication, tried in one indictment, p. 389.

Thomson, Mr. John, tried for having conmmitted treason by engrav-
ing a political print, p. 104,

Treason, trials for, p. 1, 7, 24, 84, 69, 72, 74, 6, 78, 80, 83
85, 90, 104 113

“Tusukt wldun burgh, David Mowbray tried for, p. 264.

Wallace, Mr. John, tried for saying of mass, p. 877.
Weemyss, and Young, claim to be tried by jury, p. 125.
Wilson. James, tried for incest, p. 844, .
Witchcraft, trials for, from p. 890 to 404.

Witch, accompt of expences of burning one, p. 433.

York, James, Duke of, sits in Privy Council when James- Skene
emits 2 treasonable declaration, p. 88; John Niven tried for leas- _
ing-making against him, p. 142

. Young and Weemyss, claim to be tried by jury, p. 125.

Printed by A. Napier,
Re. 48, Trongate, Glasgow.





















