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INSTITUTE

OF THE

LAW OF SCOTLAND.

BOOK III.

TIT. L

Of Obligations and Contracts in general, and of Contracts
to be perfected re.

HE general method proposed to be observed in this institute,

was, to treat, first, Of persons; 2dly, Of things or rights; and,

3dly, Of actions. The law of persons hath been handled in the

first book ; and that of heritable rights in the second. Moveable

rights fall now to be explained, the doctrine of which depends
chiefly on obligations. ,

2. An obligation may be defined in our law, as it was by the
Roman, a legal tie, by which one is bound to pay or perform
something to another. The debtor in the obligation is commonl
called with us the obligant or granter ; and the creditor, the receiver,
or grantee. In the English law, the debtor gets the name of tke
" obligor ; and the creditor, of the obligee. Every obligation on the
debtor implies an opposite right in the creditor, who is entitled to
demand performance ; so that what is an obligation or burden in
regard of the one, is a right with respect to the other. From the
above definition, the essential difference may be perceived be-
tween rights that affect a subject itself, which are called real, and
those which are founded in obligation, or, as they are generally
styled, personal. A real right, or jus in re, whether of property, or
of an inferior kind, as servitude, entitles the person vesteg with it
to possess the subject as his own ; or, if it be possessed by another,
to demand it from the possessor, in consequence of the right which
he hath in the subject itself: whereas the creditor in a personal
right or obligation has only a jus ad rem, or a right of action against
the debtor or his representatives, by which they may be compelled
to falfil that obligation, but without any right in the subject which
the debtor is obliged to transfer to him.

3. It is said in the definition, to pay or perform. The first, to
pay, relates properly to subjects which the debtor is bound to deli-
ver to the creditor ; and is restricted, in the common use of the
word, to sums of money. The other alternative, to perform, in-
cludes all articles to which a debtor may be obliged, consisting in
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fact ; as an obligation to do, or to procure something to be done,
in favour of the creditor; ex. gr. an obligation to grant a convey-
ance, a lease, &c. or to procure one to be granted by another. One
cannot oblige himself, but by a present act of the will, conferring
upon another a right to demand performance. A bare resolution,
therefore, or purpose, to be obliged, infers no obligation ; for a re-
solution, though it be an act of the will, is only with itself, which
can have no operation in favour of others ; and consequently may
be altered at the pleasure of the resolver, Stair, Feb. 27. 1673, Kin-
caid, (Dict. p. 12148).

4. The division of obligations, stated by civilians, into merely
natural, merely civil, and mixed, is also applicable to the law of
Scotland. Obligations merely natural, are those by which one per-
son is bound to another, by the law of nature, or equity only ; but
which positive law does not support by any action that may ren-
der them effectual. Such obligations arise either, first, From the
nature of the act or writing by which the debtor is bound. Thus,
one who binds himself by writing to pay or perform, is naturally
bound to fulfil his engagement, though the written obligation should
be civilly null for want of some lega% solemnity. 2dly, Natural obli-
gations may arise from the condition of the person obliged. Thus,
parents are brought under a natural obligation to provide their chil-
dren in reasonable patrimonies, though they cannot be compelled
to it by the civil jugge: A woman is, on her widowhood, naturally
bound to fulfil the obligations under which she laid herself stante
matrimonio, though no action lies against her for performance : And,
in like manner, a minor pubes, who binds himself without the con-
sent of his curators, though the law declares his obligation void,
stands naturally bound by it, if no fraud or violence has been used
against him by the creditor. This kind had, by the Roman law,
all the effects of full obligations, except the right of producing an
action. Hence a debtor in a full obllﬁation, who was credi:cr to
the same person in a natural one, miﬁ t compensate the one debt
with the other, L. 6. De compens. ; and a debtor in a natural obliga-
tion, who had discharged it by payment, could not again recover it by
a condictio indebiti, L. 13. De condict. ind. L. 10, De obl. et act. Hence
also a cautioner might be interposed in natural obligations, who
would be effectually bound by his cautionary engagement, though
the principal debtor could not be sued, L. 6. § 2. L. 7. De fidej.
The effects given by the usage of Scotland to natural obligations,
shall be ex %ained under their ]proper heads.

5. An obligation merely civil, is that tie of positive law by which
one is bound without any foundation in equity ; and consequently
the action which it produces may be rendered ineffectual by a per-
petual exception in equity. Thus, an action upon an obligation
extorted vi aut metu, being founded only in positive law, may be
elided by the remedy of an exception or reduction. Mixed ob-
ligations are those which, at the same time that they are grounded
in equity, have the support of the civil sanction, which authorises

. actions for enforcing their ;erformance; and thely get that name,
ral la

because they are not founded barely in natu w, but are con-
firmed by positive. These full or perfect obligations are the only
proper ones ; for in strict speech he alone is debtor, a quo invito
aliquid exigi potest.

6. Obligations are either pure, or to a certain day, or condition-
al. Obligations are called pure, to which neither day nor condition
is adjected : And debts of this kind may be exacted lmmediatell):,
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L. 41. § 1. De verb. obl. ; for in an obligation entered into simply,
without the encumbranceof any future condition, or future day of per-
formance, the debtor is obliged to immediate performance ; and the
creditor, who is not limited, may demand it when he pleases. Obli-
gations in diem, or, as they are sometimes called, ex die, L. 44. De obi.
et act. are those in which the performance is deferred to a determin-
ate day. In this kind, dies statim cedit, sed non venit, d. L. 44. ; L.
213. pr. De verb. signif. ; or, in other words, a debt becomes properly
due from the very date of the obligation, because it is certain that the
day will exist; but its effect or execution is suspended till the day
be elapsed. A conditional obligation, or an obligation granted un-
der a condition the existence ot which is uncertain, has no obliga-
tory force till the condition be purified ; because it is in that event
only that the party declares his intention to be bound, and conse-
quently no proper debt arises against him till it actually exist ; so
that the condition of an uncertain event suspends not only the exe-
cution of the obligation but the obligation itself. Upon this ground,
an obligation granted to a wife, the condition of which did not ex-
ist till after the dissolution of the marriage by her death, was ad-
judged not to fall under the jus mariti, Fount. Dec. 18. 1694, Fo-
theringham, (Dicr. P- 5765.), because the husband’s right ceased be-
fore it could be said that a debt became truly due. Such obliga-
tion is therefore said in the Roman law to create only the hope of
a debt. Yet the granter is in so far obliged, that he hath no right
to revoke or withdraw that hope from the creditor which he had
once given him : And hence diligence is competent to creditors in
conditional debts, and they transmit their right to their heirs, in
case they should die before the existence of the condition, § 4.
Inst. de verb. obi.

7. An obligation to which a day is adjected that may possibly
never exist, though in the form of words it be an obligation in diem,
is truly conditional, L. 21. pr. Quand. dies leg. ; because all uncer-
tain events are of the nature of conditions. Thus, if a father should
grant a bond of provision to his child payable at his age of sixteen
years, the obligation, because it is uncertain whether the term of
payment shall ever exist, implies a condition, that the child so pro-
vided shall live to that term; and consequently, if the child
should die before sixteen, the provision falls, Stair, Feb. 16. 16717,
Belsches, (D1ct. p. 6327)*. Articles which one of the parties to
an obligation or contract undertakes to perform, though they should
be conceived'in the style of provisions, are most improperly called
conditions. A provision, ez. gr. in a lease, that the lessee should in-
close his grounds within a certain time, though in the form of words

. a

® This doctrine is confirmed by later decisions, and is held equally applicable to le-
gacies as to bonds of provision, Feb. 1. 1749, Executors of Bell, reported by Kames,
Rem. Decis. No. 102, and by Fale. ii. 52. Dicr. 6882; Fac. Coll. Nov. 19. 1788, Omey,
Dicr. p. 6340 ; Ibid. Nov. 15. 1792, Sempills, Dict. p. 8108, '. In a prior decision,
where the legacy was in these terms: ¢ To A. B. I leave L.500 Sterling, to be paid
¢ when he is sixteen years of age;” the legatee having died before arriving at that
age, the Court sustained the legacy, holding it to have vested a morte testatoris, and
at the age of the legatee was merely to be considered as fixing the term of payment ;

Ibid. Dec. 9. 1788, Burnetts, Dicr. p. 8105. But in later practice, this case has not
‘been regarded as a precedent.

' See also Grindlay, 1st July 1814, Fac. Coll. In some cases, from thc peculiar
mode of expression, it is a very nice question, whether the day adjected to the legacy

is to be held as a proper condition, or as inserted morande tantum solutionss ﬁmtm '
e sur-

The purpose and ntention of the testator in giving the legacy affords perhaps t
est rule mecision.- See farther on this sulgselct, tgnﬁ' t.8,§46.and 2. 9. § 9.
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Boox III. g condition or provision, is truly one of the obligations he enters
=’ into by the contract, the non-performance of which is so far from
suspending the diligence competent to the landlord, that it is itself
a ground of diligence. The different nature of the conditions that
may be adjected to obligations, will be explained below, T. 3. § 85.
Obligations in 8. An obligation may be effectually constituted in favour of third
favour of third  parties, though they should be not only absent, but ignordnt.of the
g and b granting of it : and even in favour of children yet to be born; in
o which last case it is in effect conditional, being suspended till the
birth of the child. Obliiations granted sub modo, or for certain
uses or purposes, are not, like conditional ones, suspended until per-
formance by the creditors in them ; for their obvious meaning is,
that the creditors shall first get the right, and afterwards perform
the granter’s will, L. 41. pr. De contr. emp.
Obediential or 9. It is universally affirmed by the Roman lawyers, that all pro-
natural obliga-  per obligations must be grounded on some anterior cause ; either,
tions. Jirst, express contract ; 2dly, something resembling a contract ; or,
in other words, some deed which creates an obligation without ex-
press covenant ; 3dly, delinquency ; or, 4thly, some fact resembling
delinquency. But this division of obligations is not adequate to
the thing divided ; for there are many instances of obligations, even
proper, which are grounded neither on contract, nor delinquency,
nor any fact resembling either of them. These are called by Lord
Stair, obediential or natural obligations, in opposition to conventional.
One of the most noted examples of natural obligations, is that which
lies upon parents, not from contract or delinquency, but merely
from the condition in which God has placed them, to maintain their
children ; of which above, B. 1. T. 6. § 56.
Obligations ari-  10. Under this class may be also reckoned those obligations
sing "‘l’:‘; the ¢ Which arise from the natura duty of restitution. In consequence
oY O of this, whatever comes into our power or possession which belongs
to another, without an intention in the owner of making a present
of it, ought to be restored to him : And though the possessor should
have purchased the subject for a price dona fide, still the owner must
have it restored to him, in consequence of his property, without the
burden of repaying that price to the possessor *. As this obliga-
tion is founded on the power which the possessor hath by his pos-
session over the property of another, therefore if he chall cease to
possess, by sale, donation, &c. the obligation to restore ceaseth al-
sot. But, first, if he has given up the possession fraudulently, he
continues bound ; for is qui dolo malo desiit possidere, pro possessore
habetur, L. 25. § 2,9. De her. pet.; L. 131. De reg. jur. 2dly,
Though the possessor should have sold it-bora fide to another, yet
if he has received an higher price for it than he purchased it at, he
must restore the surplus price to the owner towards his indemnifi-
cation ; because, as to that, the possessor, if he did not restore it,
would turn out a gainer to his neighbour’s cost, contrary to the rule
prescribed

* This rule is not applicable to the case of money, or bank-notes which pass for
money. The property of these is transferred with the possession ; Bankton, B. 1. 1. 8.
§ 84.; Feb. 24. 1749, Crawford against Royal Bank, Dicr. p. 875, and Fac. Coll.
June 21. 1799, Swinton, DicT. p. 10105. 2.

+ Pr. Dalr. June 15. 1704, Scot, Dicr. p. 9123 ; Fac. Coll. Nov. 18,1765, Walker,
Dicr. p. 12802.

2 On the same principle it has been found, that the onerous and ora fide holder of

. a stolen bill, blank indorsed, is entitled to payment from the drawer; Fac. Coll. Lamb-

ton & Co. 21st June 1799, Dicr. v. BiLL or ExcHaNcE ; Ibid. Scott. & Co. 27th Feb.

1812 ; Bayley on Bills, 106. (4th edit.) App. No. 8. As to the ordinary case of sto-
len goods, vid. supr. B. 2.¢. 1. § 8. not. %, .
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prescribed by L. 206. De reg. jur. ¥rom this duty of restitu-
tion it ariseth, that things given in the special view of a certain e-
vent, er. gr. in the contemplation of marriage, must, if the event, in
the view of which they were given, shall not afterwards exist, be

_ restored by the grantee, who may be sued for restitution by person-
al action, styled in the Roman law, Condictio causa data, causa non
secuta, L. 3. §2. &c. De cond. caus. dat.” If it has become impossi-
ble that the cause of giving should exist by any accident not imput-
able to the receiver, no action lies against him, unless he hath put
off performing it, when it was in his power to perform, before that
accident happened, L. 5. § 4. eod. tit. Thus also, what is given 0b
turpem causam must be restored if the turpitude was in the receiver,
and not in the giver, whether the cause of giving was performed
or not, L. 1. § 2. De cond. ob turp. caus. If, for instance, one ac-
cused of a crime should- give money to another, that that other
might not bear false witness against him, he may recover the sum
so given, by a condictio ob turpem causam 3 *. .

11. Anotber kind of obediential obligations mentioned by Stair,
is that of recompence, by which a person who is made richer
through the occasion, or by the act of another, without any pur-
pose of donation, is bound to indemnify that other, either of his
whole expence, or at least in so far as he himself is a gainer. As this
obligation is strongly founded in natural equity, the laws of all ci-
vilized nations have adopted it, even in the case of pupils, though
they cannot be bound by any contract. It is on this principle, that
though a house built dona fide upon ground not the builder’s own,
accrues to the proprietor of the ground, and not to the builder ;

supr.
® It is almost unnecessary to add, that obligations granted ob furpem causam are not

~ actionable. See Durie, July 20. 1682, Weir, Dict. p. 9469; ZFac. Coll. June 26. 1765,
Hamilton, Dicrt. p. 9471 4.

3 Where both parties are involved in the turpitude, e. g. in the case of obligations
granted as the price of prostitution,—though action will not lie to enforce implement,
yet, on the other hand, where performance of the obligation has already been made,
neither will action lie for restitution; A. v. B. 21st May 1816, Fac. Coli. A farther
« distinction is admitted, between bonds given as the price of prostitution, and bonds
4 granted subsequent to such a connection, as a provision due in honour and justice
¢ to a young woman who has been ruined. On a bond of the former description no
s¢ action will lie ; on one of the latter description the claim is admissible. But the
¢t favour indulged to bonds of the latter description is withheld, where the grantee is
¢ g prostitute, or where she knew the granter to be married at the time of their
¢ connection ;” 1. Bell Comm. 232. The cases referred to in not. * k. p. fall under
this latter description. In that of Hamilton, while action was denied on a bond to

. the adulteress, it was, by a sound distinction, though contrary to the judgment in the
case of Weir, sustained on another bond to the innocent issue of the connexion.

4 Action was refused on a bill granted for smuggled goods; Fac. Coll. Duncan, 8th
Feb. 1776, Dicr. v. Pacr. ILLiciT., App. No.l.—Again, on a pactum illicitum connected
with the grant of an office; Thomson, 16th Feb. 1811, Fac. Coll. 'Wagers also, us spon-
siones ludicre, are not actionable in Scotland ; Fac. Coll. Bruce, 26tk Jan. 1787, affirm-
ed on appeal 14tk April 1788, Dicr. p. 9528. ; Ibid. Wordsworth, 15th May 1799, Dicr.
p- 9524.; Ibid. Cumming Gordon, 16th Nov. 1804, Dicr. v. Pacr. IrLiciT., App. No. 8. ;
1. Bell Comm. 238. ' '

As to pacta illicita in reference to the discharge of bankrupts, composition con-
tracts, &c. under the bankrupt statute, see 54. Geo. III. c. 187, § 60.; Arroll, 29th
May 1810, noticed 2. Bell Comm. 597 ; Mack, 25th Nov. 1814, Fac. Coll. ; Deuchar,
&c. 15th May 1819, Ibid., compared with Junnor, &c. 15th Feb. 1822, (8. & B.);
Riddell, &c. 20th Nov. 1821, (S. & B.); 2. Bell Comm. 477, 504, 597, &c. &c.

As to pacta illicita in procuring election to an office, &c. see Fac. Coll. Campbell,
28th Nov. 1778, Dicr. p. 9530.; Ibid. Dalrymple, 1st Feb. 1786, Dicr. p. 9531.;
Thomson, 16th Feb. 1811, Fac. Coll. ; Haldane, 6th March 1812, Ibid ; 1. Bell Comm.
72. .

And see, generally, on the subject ¢ of obligations considered as legal or illegal,”
1. Bell Comm. 283, et scq.
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supr. B. 2. Tit. 1. § 15. ; yet, by the civil law, the proprietor claim-
ing the house, whether he was a gainer or not by the building, was
liable to restore to the builder the full expence of the materials
and workmanship bestowed uponiit, L. 7. § 12. De adq. rer. dom. °.
By- the usage of Scotland, the claim of recompence is, in the case
of repairing an house by a liferenter or adjudger, restricted to such
-expences as are profitable to the owner, by bringing a higher rent
to him for the house than it gave formerly, Stair, Feb. 23. 1665,
Jack,(Dicr. p. 3213.); Ibid. Jan. 24.1672, Halket, (D1cT.p.13412.) ¥;
which is also conformable to the Roman law, L. 48. De rei vind.

- Lord Stair affirms, B. 1. Tit. 8. § 6., on the authority of L. 38, De

hered. pet., that this obligation of recompence obtains, in so far as
the owner is lucratus, even in favour of a builder mala fide upon
another man’s ground: But whether this is, or ought to be held as
the law of Scotland, may be doubted. One who has only a tem-

orary right in a subject, as a church-beneficiary, or a tacksman,
Eas no claim of recompence against his successor in the benefice,

-or his landlord, for the expence laid out on the manse, or the lease-

grounds; for he is presumed to have incurred that expence from
the sole view of the pleasure, profit or convenience, that it might
‘bring to himself while his right subsisted . The extent of the
recompence arising from negotiorum gestio, the lex Rhodia de gactu,
&c. will be explained in their proper places.

12. Obligations arising from delinquency are also obediential.
And though the consideration of crimes and delicts, in so far as
they draw after them the resentment of public justice, falls under
Tit. Crimes, it may be proper to mention, in this place, some rules
concerning the obligation under which a delinquent is brought, to
indemnify the private party, or make up to him the damage he
suffered by the wrong, with respect, first, to the nature of the de-
linquency ; 2dly, to the extent of the damage ; and, 3dly, to those
who are liable to repair it.

13. Alterum non ledere is one of the three general precepts laid
down by Justinian, which it has been the chief purpose of all civil
enactments to enforce. In consequence of this rule, every one who
has the exercise of reason, and so can distinguish between right

and

* Fac. Coll. Feb. 28. 1782, Rutherford, Dicr. p. 18422. See Ibid. June 5. 1795,
Sclby, &c. Dicr. p. 18488. ¢.

4 See Stair, B. ii. t. 1. § 40.

5 Where, in consequence of buildings erected bona fide on ground not the builder’s
éwn, great changes and commixtion of property have taken place, so that the subject
cannot be vindicated in forma specifica without serious injury and devastation, it has
been decided that the proprietor must accept an equivalent in money ; Fac. Coll.
Macnair, 18th May 1802, Dicr. p. 12832.

¢ It was found in this case, that a person holding a property in trust, and having a
right of retention over it for debts owing to him by the proprietor, is not liable to
tradesmen emploied by the proprietor, for the price of meliorations made under such
employment. The view of the Court is stated to have been, that ¢ asthe pursuers are
« not creditores hypothecarii, the defender could only be subjected on the principle,
« Nemo debet locupletari aliena jactura. But to apply this rule here would be extcnd-
« ing its operation too far ; for in this way persons would be brought under it, whose
s¢ lucrum (if it can be so called) reached only to recovery of a just debt; apd a claim
¢ of recompence lie against every heritable creditor, whose security was rendered
¢¢ broader by meliorations made at desire of the proprietor.”

‘Where a subject burdened with a liferent comes, on the bankruptcy and sequestra-
tion of the original fiar, into the possession of creditors, and is by their trustee sold to
a third party, who proceeds to build upon it, such third party ¢ is to be considered as
« g bona_fide possessor, and is entitled to the annual interest of the meliorations made
¢« by him on the said subject, under which burden the pursuer (liferenter) must take the
« right of liferent;” Fac. Coll. Laird, 10th Feb. 1807, DicT. voce LIFERENTER, App.
No. 8.
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and wrong, is naturally obliged to make up the damage befalling
- his neighbour from a wrong committed by himself. herefore,
every fraudulent contrivance, or unwarrantable act, by which an-
other suffers damage, or runs the hazard of it, subjects the delin-
quent to reparation. ’. Thus a party resiling after subscribing a mar-
riage-contract, without giving a good reason for it, was condemned
to the payment of the expence disbursed by the other party in
wedding-clothes, and other preparations for the marriage, Fount.
Jan. 2. 1685, Greme, (Drcr. p. 8472.) * *. Wrong may arise, not
only from positive acts of trespass or injury, but from blameable
omission or neglect of duty. Thus a jailor by whose negligence a
prisoner for debt is suffered to escape, becomes liable to the cre-
ditor in the sum due, though the creditor receives no immediate
damage by that omission, and only loses one of the chances which
he had before of recovering the debt by the squalor carceris. *°. Thus
also a clerk of court who has through carelessness lost the writings
of a party which were produced in process, must make up to the suf-
ferer his damage*'. This obligation to repair the loss of another, sup-
poses some wrong committed by the party obliged ; for no person
ought to be subjected to the reparation of damage, who has not
by some culpable act or omission been the occasion of it, L. 151.
De reg. jur. One draining marshy grounds, will not be obliged to
repair the damage the proprietor of an inferior tenement may thet:—
Y

*® Thus also, action lies to a husband for damages against the seducer of his wife;
June 17. 1743, Steedman, reported by Clerk Home and by Kilkerran, Dicr. p. 7387.
And the action is competent, although the husband have not previously raised an ac-
tion of divorce against his wife; Fac. Coll. March 1. 1787, Mazwell, Dicr. p. 18919. 2.
The seduction of an unmarried woman founds a similar claim of damages against her
seducer ; Fount. July 15. 1696, Hislop, Dicr. p. 13908 ; Dec. 1. 1749, Lining, re-

ported by Kilkerran, Kames, and Falconer, Dicr. p. 13909 ;3 Fac. Coll. June 16. 1785,
Buchanan, Dicr. p. 13918.

7 For example, damages were awarded for oppressive use of diligence abroad, pend-
ing an action in this country ; Fac. Coll. 18th Dec. 1808, Dicr. v. L1s ALIBI PENDENS,
No. 1. ;—for retaining a collier known to be under engagement to another coal-pit, Dick-
son, 1s¢t Nov. 1816, ( Murray’s Reports ) ;—against one company of merchants for inter-

ting and executing orders addressed to another; Dicksons Brothers, 18th March
1816, (Ibid. )—&c. &c.

As to damage for slander and defamation, vid. infr. B. 4. ¢. 4. § 81. ;—for wrongous
imprisonment, infr. Ibid. § 81. ;—for breach of contract, infi-. B. 8. . 3. § 86. ;—for ne-
gligence, disobedience of orders, &c. in the discharge of duty as an agent, messenger,
&c., &ec. infr. Ibid. § 16. & 87.

8 As to damage for breach of promise of marriage, vid. supr. B. 1. ¢. 6. § 8. in not.

® So found again, Fac. Coll. Paterson, 10th Dec. 1803, Dicr. p. 18920. On the
other hand, it has been ¢ found unanimously, that a party had no claim to dama
s for adultery, who continued to cokabit with his wife after he had discovered her
¢¢ guilt ; the pursuer’s wife appearing also to have been a person of a loose character,
¢¢ before the defender got acquainted with her ;” Aitken, Gth Feb. 1810, Fac. Coll.

1 Vid, infr. B. 4. t. 8. § 14.

't Thus also, the owner of a coal-pit improperly fenced, and situate close by the
side of a highway, was found liable in damages to the family of a man who had been
killed by falling into it; Fac. Coll. Black, 9th Feb. 1804, Dicr. p. 18905. ; affirmed
on appeal. So also, if the proprietor of a house having a common stair, makes a hole
or opening in the wall of the stair, and neglects to fence it, he is liable for any injury
which may happen ; and the workmen employed about the house, and who are daily
making use of the opening, are in like manner liable; but not those who have for
some time left the premises, havinﬁ either finished or discontinued their work, al-
though at first the opening should have been made by themselves, or at their sugges-
tion ; Smith, 8th March 1810, Fac. Coll. ; as reversed on appeal, 2. Dow, 390. Ma-

istrates, also, as guardians of the public police, seem to be liable for injury sustained by
fgnl.lling into unfenced holes in the streets ; Fac. Coll. Innes, 6th Feb. 1798, Dicr. p. 18189,

Partly on the same principle, and partly from an obligation arising ez contractu, the
proprietors of stage coaches, &c. are liable for injury sustained through the overturning
of £e coach by the driver’s fault or negligence 5 Brown, 26th Feb. 1818, Fac. Coll.
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by sustain, by having a greater quantity of water thrown upon his
grounds, because that is a lawful act of property. And, on the
same ground, if what has brought on the damage be merely acci-
dental, the person suffering has no remedy. .

14. As to the second head, Every thing by which a man’s estate
is lessened, is damage orloss. Damage tﬁerefore includes costs of
suit, and all sums expended by the sufferer towards obtaining re-
paration ; but it never ought to rise higher than the loss truly sus-
tained. Thus, suppose a-bond for L.1000 to be lost by the ne-
gligence of a clerk or doer, the creditor in the bond cannot insist

ainst him who hath lost it for the whole sum contained in it, if it
shall appear that the debtor’s funds were not fully sufficient for the
payment of his debts, but must content himself with that sum
which he could have made effectual in a competition with the
other creditors had the bond been still extant, June 20. 1710, Ha-
milton,. (Dict. p. 3153.)*. Where the party injured can be resto-
red precisely to his former state, that method ought to be followed,
both as the most natural, and the completest reparation. Thus,
where goods are carried off from a person wrongfully, he receives
full indemnification, by having the goods again put inte his posses-
sion, and being reimbursed fﬁlly of the loss he has sustained by
being deprived of the use of them, and of his expence in recover-
ing them. . But where, through the extinction or deterioration of
the subject, that method of reparation cannot be effected, the value
of the damage in money must be ascertained by the judge; in-
stances of which daily occur, where a subject is either destroyed or
made worse, by an accident in any degree imputable to another.
All are agreed, that the extent of the damage, where the delin-
quency is not attended with fraud, ought to be estimated by its
real worth, and not by the pretium affectionis, or imaginary value
that the sufferer is pleased to set upon it ; agreeably to the rule of
the lex Aquilia, L. 33. pr. Adleg. Aquil. ; see Fount. Jan. 25. 1687,
Spence, (Drct. p. 8153). In special cases, however, the judge
ought to estimate the logs of the party higher than the subject de-
stroyed or damaged would have been worth to any other; er. gr.
where trees near a gentleman’s seat are cut down or hurt, which
served for policy or s%lelter '3 1. Where a delinquent is subjected by
statute to a determinate penalty, without any mention of repara-
tion to be made to the private party, his claim of damage, which

arises

* See Fac. Cull. Dec. 7. 1780, Gray, Dicr. p. 11754, '3,

+ See as to the extent of damages allowed to the husband for seduction of his wife,
Kilkerran and Clerk Home, June 17. 1748, Steedman, Dicr. p. 7837. (Reported also
by Elchies, v. ApuLTERY, No. 1.)

'3 Jt was here found, contrary to the principle laid down in the text, that Magistratcs
refusing to receive and incarcerate aprisoner for debt, were liable for the fidl amount, not-
withstanding the prisoner was notour bankrupt. And the Court have, in repeated in-
stances since, refused to enter into any investigation, in the view of modifying damage,

-according to the proof of actual loss ; M‘Millan, 2d March 1820, Fac. Coll. ; Chaito,
17th Jan. 1811, Ibid. ; Lillie, 18th Dec. 1816, Ibid. ; affirmed on appeal, 1. Bligh,
315; 1. Bell Comm. 279, & 369; infr. t. 8. § 16. & 87.

'3 Solatium for wounded feelings is allowed in cases of breach of promise of mar-
riage; supr. B. 1.¢. 6. § 8. So also where damages are sought for the loss of a fa-
ther, husband, &c., through the improper negligence or misconduct of a party, they
are not to be estimated merely by the pecuniary advantages which the family derived
from his exertions in business ; but a solatium will be given, even where ¢ the death
« of the sufferer, instead of being a loss to his family, might be regarded as a benefit,
¢ on account of his bankruptcy and dissipated habits;” Brown, 264 Feb. 1813 ; Black,
9th Feb. 1804 ; supr.not.'’.
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arises from the common law, is not, from the silence of the statute,
construed to be cut off ; for no statute ought by implication to be
interpreted into so glaring injustice, as to deprive the party inju-
red of the means o% redress that was formerly competent to him,
especially where the enactment appears to have been made in odi-
um of the delinquency **

15. As to the persons liable to repair the damage, it is he who
does the wrong that must repair it ; and whoever gives a mandate
or order for doing it, is held.as the doer, L. 169. De reg. jur '.
Where two or more persons have been culpable, either as princi-
pals, or some of them only as accessories, each of them may be
sued for the whole damage ; because both of them concurred in
committing the wrong: But as soon as the damage is repaired or
made up to the party hurt by any one of them, the obligation is ex-
tinguished as to the rest; for an obligation founded solely upon
damage, cannot possibly continue after the damage ceaseth to exist.
A presumption of guilt is sometimes fixed by statute, against cer-
tain societies or bodies of men, without the least circumstance of
suspicion aﬁainst any individual, other than what arises from his
vicinity to the place where the wrong was committed. Thus, where
trees are cut down, the inhabitants of the next parish, because they
are presumed capable of discovering the offenders upon proper
pains, are subjected to the damage, if they do not get them con-
victed within six months, 1° Geo. 1. sess. 2. C.48. If the delinquent
should die, an action of damages lies against his heirs or represen-
tatives; for though penalties are not transmissible against a delin-
quent’s heirs, yet as the reparation of damages is grounded on an.
obligation merely civil, the heir of the person obliged must be sub-
jected to it *°. v

16. A contract is the voluntary agreement of two or more per-
sons, by which something is to be given or performed upon one part,
for a valuable consideration, either present or future, on the other
part. ~ If the consent of parties be implied in the agreement, such
as are incapable of consent, as idiots, pu%ils, &c. cannot contract.
Upon this supposed incapaci?', both the Roman law, L. 10. C. Qui
test., and the usage of Scotland, Stair, July 9. 1668, Hamilton, (Dicr.
p- 6300.), have disabled all from contracting who have been deaf
and dumb from the birth: But there are instances of such now

alive, who not only are endued with strong natural parts, but can .

apply them to all the affairs of life, and who even act in the cha-
racter of freeholder, &c. in the more public concerns of the king-
dom or county. Persons, while in a state of absolute drunkenness,
and consequently deprived of the exercise of reason, cannot obli

themselves ; but a lesser degree of drunkenness, which only dark-
ens reason, has not the effect of annulling the contract ; Stair, July
29. 1672, Lord Hatton, (Dict. p. 13384). Those who lie under a

VOL. IL 7L legal

4 As to penalties adjected to obligations, by the special contract of parties, vid. inff.
t. 3. § 86.

15 A master was in one case found liable for damage done by his servants, though
he was at a distanc®, and they were acting against his express orders; L. Keithk, 10tA
June 1812, Fac. Coll. But this decision has since been reprobated ; Linwood, &c.
14th May 1817, Fac. Coll. See also Thorburn, 24th May 1811, Ibid.

16 That penal actions do not transmit was found, Fac. Coll. Graham, 6th March 1798,
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Macnaughion, 17tk Feb. 1809 ; Ibid. Morrison, 25th May 18b9 ; and Mackenzie’s Trus-
tees, observed in a note to this last case. See also, infr. B, 4.¢. 1. § 14. & 70.
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legal incapacity, er. ir by attainder, if they come under an obliga-
tion, cannot object their incapacity against the creditor, being ex-
cluded personali objectione, Kames, 64, (Serra against Earl of Carn-
wath, Dec 24. 1725, Dict. p. 10449.) ; for as attainder is design-
ed, not as a benefit, but as a punishment to the person attainted,
it cannot be pleaded by him as a pretence to be released from his
Jjust engagements. This consent, which is necessary to every con-
tract, is excluded, first, by error in the essentials of it; for those
whe err cannot be said to agree. This obtains, whether the error
regards the person of the other contracting party, as if one became
bound to James when he had reason to believe he was contracting
with John, arg. L. 15. De jurisd. ; or the subject-matter of the con-
tract, as if one contracting to sell a piece of gold-plate, should de-
liver to the purchaser one of brass, L. 9. § 2. De contr. empt. But
if the error ﬁes only in the accidental qualities of the subject, the
contract is valid, ez. gr. if the gold has a greater mixture of alloy
than it ought to have had, L. 10. eod. ¢it. 2dly, There can be no
consent, where the words or writings by which it is said to be ex-
pressed, are drawn from either of the parties by fraud, against his
real inclination. Fraud or dole is defined a machination or con-
trivance to deceive ; and where it appears that the party would not
have entered into the contract, had he not been fraudulently led
into it, or, as it is expressed in the Roman law, ubi dolus dedit cau-
sam conlractui, he is justly said not to have contracted, but to be
deceived. Hence, if he who is guilty of the fraud shall sue for

erformance, the other may be relieved by an exception of

ole; or though no suit shall be brought against him, he himself
may sue for setting aside the contract ex capite doli. Consent is
also excluded by violence, or even by the menace of violence, L. 116.
De reg. jur.; for violence, whether used, or barely threatened,
is a necessity laid on a man to act contrary to his will, L. 1. Quod
met. caus. ; so that it'is only in appearance, in the form of words,
that.a person forced or menaced gives his consent; his will hath
truby no part in the contract.

177. -Contracts were, by the Roman law, divided into those that
were perfected by the intervention of things, by words, by writing,
and by sole consent ; re, verbis, literis, consensu. It was essential
to real contracts, that beside the consent of parties, something
should be actuslly paid or performed by one of them, in order to
constitute:an obligation against the other. Thus, to form the con-
tract of mutuum, or of pignus, it was not enough that one agreed to
give a thing in loan or in sled e ; the subject must have been ac-
tually lent or-impignorated. If there was barely an obligation to
give, it resolved into a nudum pactum ; which, with the Romans,
was not productive of an action. But, by the law of. Scotland, one
who obliges himself to give in loan, or in pawn, may be compelled
by an action to J)erform ; though indeed, before the subject be lent
or impignorated, it does not form the special contract of mutuum
or pigrus. The real contracts of the Roman law are, loan, com-
modate, depositation and pledge.

18. Loan, when it is taken in “its full extent, as it commonly is
in our language, includes all moveables of whatever kind, the use
of which may be given by one to another: And when the signifi-
cation of the word is thus unlimited, it is capable of forming, ac-
cording to the different natures of the subject given in loan, either

the
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the contract of mutuum, or of commodate ; which two have proper-
ties and effects quite different from one another, and are in them-
selves distinct contracts. Where a thing is lent which cannot be
used without either its extinction or its alienation, the property of it
must needs be transferred to the borrower, who cannot otherwise
have a right from the proprietor to make the proper use of it.
Thus, corn, wine, &c. cannot be put to use without the destruction
of the subject. From this necessity has arisen the contract of mu-
tuum ; by which the borrower becomes the proprietor of the sub-
ject given in loan. As money or coin cannot be used, unless the
property be transferred, except perhaps in consignations, money
therefore is a proper subject of mufuum. And in the loan of mo-
ney, it is not its intrinsic value that is to be considered, which in-
deed was our old law, 1467, C. 19., &c. but that which is stamped
on it by public authority. It is not in the borrower’s power, who,
in consequence of the property transferred to him by the contract,
has lawfully destroyed the subject by using it, to restore that self-
same subject to the lender: His obligation, therefore, is fully sa~
tisfied, by restoring to him, as much of the same kind, and of the
same good quality, as he borrowed. Hence those things only can
be the subject of mutuum, which consists pondere, numero, et men-
sura; which may be estimated generically by weight, number, and
measure ; otherwise called fungibles, que functionem recipiunt, By
this description, pictures, horses, jewels, are not fungibles ; for as
their values differ in almost every individual, each must be rated
by itself: But grain and coin are fungibles; because one guinea,
or one bushel or boll of sufficient merchantable wheat, precisel
supplies the place of another. It is true, that some subjects whi
are not of their nature fungible, are converted into fungibles, or
held for such, in the contract of steelbow, explained supr. B. 2.
T. 6. § 12. ; which is undoubtedly a species of mutuum, the pro-
perty of the steelbow goods being thereby transferred to the tenant ;
and yet those goods consist frequently, not only of corns, and other
fungibles, but of horses, cows, and most of the implements of tillage.
But the reason of this specialty is obvious. It would be a most
unequal bargain for the landlord, if the tenant should have it in his
power to discharge his obligation to him by the redelivery of the
steelbow horses, carts, &c. after they had, by a use of Perhaps a
dozen or twenty years, been rendered quite unfit for service.

19. The borrower, to whom the property of the subject is trans-
ferred, must alone suffer the loss arising either from its destruction
or from its deterioration, according to the rule, Res uraqueque perit
suo domino ; which is a rule so evidently established in nature, that
it admits of no illustration. Hence, if the thing lent shall after-
wards perish, or be damaged, the borrower, who is the dominus,
continues bound to restore its value to the lender. Where the
borrower fails to restore at the time and place agreed on, the esti-
mation must be made according to the price the subject would
have given at that time and in that place ; because it would have
been worth so much to the lender, had delivery been made in
the terms of the contract. A debtor, therefore, in a quantity of
wheat, who has not delivered it Precisely upon the day, and at the
place prefixed, will not get free from his obligation, if the price of
wheat should afterwards fall, by offering to deliver the precise
number of bolls borrowed: He must pay also the difference be-

. ' tween
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tween the price which wheat fave at that day and place, and what
it gives when he offers the delivery. If there be no time and place .
expressed in the contract, the general rule is, that the thing should
be valued according to the price it bears at the time and place at
which the demand is made, because it is then and there that the
borrower ought to have delivered it, L. 22. De reb. cred.; L. 3.
De cond. tritic. The contract of mutuum is obligatory only on one
part ; the lender is subjected to no obligation : The only action
therefore arising from it, is directed against the borrower, that he
may restore as much as he borrowed, and of as good quality, to-
gether with the damage the lender may have suffered by the bor-
rower failing to perform at the time and place agreed on.

20. Cemmodate, is a species of loan, gratuitous on the part of the
lender, by which the borrower is obliged to restore to him the
same individual subject which was lent, and not barely the equi-
valent, in the same condition it stood in at the time of the contract.
Nothing can be the subject of this contract, but what may be used,
without either its destruction or alienation, L. 3. § 6. Comm. : The
property, therefore, as it need not be transferred to the borrower,
remains with the former owner; the use of it is the only right
competent to the borrower ; who, after that use, is bo to re-
store the ipsum corpus of the loan to the lender, § 2. Inst. Quib.
mod. re. Hence, if the thing lent in commodate perish, or be-
come worse, while in the berrower’s possession, the loss falls on the
lender in consequence of his property, L. 18. pr. Comm. Yet
where the blame is chargeable on the borrower, ke must make up
the loss, L. 5. § 4. Comm. :

21. This distinction naturally introduces the question, What de-
gree of negligence throws the blame upon any party contracting,
so as to make him liable for the damage sustained by the other

y? This the Romans have settled by the following general rules,
here the contraet is entered into for the benefit of both parties,
each contractor is bound te employ a middle sort of diligence, such
as a man of ordinary discretion uses in his affairs ; the opposite of
which is called culpa levis, or simply culpa. Where only one of
the parties is benefited by it, such party is bound in that degree
of dif' ence by which one of the most consummate prudence con-
ducts himself ; the neglect of which is called culpa levissima ; and
the other party, who is no gainer b‘y the contract, is not accounta-
ble for any proper diligence ; he is liable only de dolo, vel lata culpa,
i. e. for dole, L. 5. § 2. L. 18. pr. Comm. ; or for gross omissions,
which the law construes to be dole, L. 226. De verb. sign. Where
one bestows less care on the subject of any contract which requires

. an exuberant trast, than he is known to employ in his own con-

cerns, it is accounted dole, though the diligence he hath actually
employed be as exact as a man of ordinary prudence would have
used, L. 32. Depos. These equitable rules have been adopted by
us, and by most other civilized states; and agreeably thereto the
borrower in commodate must be exactly careful of the subject lent,
while in his possession, since he alone has the whole profit arising
from the contract. Cases are figured in the Roman law, where
that contract may be formed for the sole advantage of the lender ;
in all which the borrower is liable barely de dolo, L. 5. § 10. Comm.
€9c. : But most of the cases there stated do not constitute the pro-

r contract of commodate, which is always gratuitous on the part

of the lender, § 2. vers. Commodata, Inst. Quib. mod. re.
22.
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22, The subject in commodate must be lent, either for a deter-
minate time, or for a special use, which implies a redsonable time
for putting it to that use: It is not therefore in the lender’s power
to redemand it arbitrarily from the borrower; who is entitled tp
hold it till the time limited by the contract be elapsed, or the pur
pose of the loan be served, L. 17. § 3. Comm. But if he fail to re-
store it when he ought, or if he shall put it to another use tham
that for which it was lent, and if after such delay it shall perish,
even by mere accident, he is bound to pay the value ; because in
this at least he was to blame, that he di(f not restore the subject at
the time fixed by the contract, or that he put it to an use to which
he had no authority to apply it, L. 18. pr. Comm.

28. The lender is bound to pay to the borrower a certain part of
the expence disbursed by him on the subject while it was in his
hands. In this question Kiackenzie, § 9. A. ¢. distinguishes between
the considerable and inconsiderable expence ; but it ought to be
judged of, as it was in the Roman law, not from the extent, but
from the nature of the disbursements. If, for instance, one shall
lend his horse for a journey, the expence laid out by the borrower
while he is travelling, for the horse’s maintenance, or getting him
shod, must not be placed to the lender’s account, because that is
a burden which naturally attends the use of the horse, L. 18. § 2,
Comm. : But if he should be seized with a distemper, the curing of
which might cost money to a farrier, that expence, because it is
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er is also liable to the borrower for the damage arising to him
from the latent insufficiency of the thing lent, if it was known to
the lender, L. 18. § 8., or from his taking it back wrongfully from
the borrower, before that use could be made of it for which it was
lent, L. 17. § 8. Comm.

24. The action competent to the lender against the borrower, for
compelling him to the performance of his part of the contract, is
called actio directa commodati ; and that which is competent to the
borrower, actio contraria. And it may be here observed, that in all
contracts the strongest obligation, -or that which is essential to the
contractt,arroduces the direct action ; and the weaker, which is only
accidental to it, produces the actio contraria: so called because
it is designed to enforce the counter part of the essential obliga-
tion. Thus, in the contract of commodate, the restitution of the
thing lent is quite essential, and to this the borrower is bound from
the beginning under certain qualifications: It is therefore produc-
tive of the direct action. The obligations on the lender are not
esséntial to the contract, but arise from incidents which might
:\fver have happened; sc that the contract may subsist without

em.

25. The contract of precarium is a gratuitous loan, in which the
lender either gives the use of the subject in express words, revoca-
ble at pleasure, L. 1. pr. De prec.; or gives it in general terms to
be used by the borrower, without specifying any determinate time
oruse, L. 2. § 3. L. 4. § 4. eod. tit. In either case, it may be re-
demanded by the owner when he thinks fit ; for no loan ought to
be so interpreted as to give the borrower a more extensive or ample
right of use in the subject than the lender hath expressed. Asa
. precarious loan may be recalled at the lender’s pleasure, even at a
time that may prove hurtful to the borrower, the borrower is liable
-only de dolo et culpa lata, L. 8. § 3, 6, eod. tit. But after he is in
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sora, that is, if he retain the subject after it is redemanded, he is
accountable for the slightest omissions, and even though the sub-
ject perish by accident, d. § 6. As a precarious loan is granted
from a personal regard to the borrower himself, it ceaseth by his
death, L. 12. § 1. eod. tit., and consequently his heir is obliged to
account to the lender for the fruits of the subject during his pos-
session. One might also conclude, that it ought to cease on the
death of the lender, because its continuance depends on his plea-
sure, which must end with his life : Yet it has obtained, that till
the lender’s heir redemand the subject, his consent is presumed

. for continuing the contract, d. L. 12, § 1.

Depositation, its
nature and obli-
gations,

Actio depositi
directa et con-
traria.

26. Depositation is a contract, by which one who has the custody
of a subject intrusted to him is obliged to restore it to the owner
when demanded '’. He who intrusts is called tke depositor, and the
trustee the depositary. - This contract is also perfected re; for it is
the delivery of the subject deposited which founds the obligation
upon the depositary to restore. The property of the thing deposi-
ted remains with the depositor ; and therefore, if the thing be lost,
it is lost to him. Depositation is a gratuitous contract on the part
of the depositary. If any consideration is to be given him for his
pains in keeping it, the contract resolves into a locetio operarum,
L. 1. § 8. Depos. As the consequence of this, the depositary is
liable only de lata culpa, for gross negligence, L. 20. eod. tit. ; but
after the deposit is demanded by the owner, the depositary is
bound in the most exact diligence. Nay, if the subject should

“perish thereafter, though by mere misfortune, casu fortuito, he is

iable for the value, L. 12 § 8. eod. tit.; uuless it shall appear that it
would have also perished, or have had the same chances of perishing,
though it had been redelivered to the owner when he called for it,
L. 14. § 1. eod. tit. Where a chest or other repository under lock
and key is deposited, without delivering to the depositary the key,
and shewing him the goods contained in it, he is answerable only
for the repository itself, and not for its contents, of which he could
not be said to have undertaken the charge, Marck 18. 1626, E,
Cassilis, (Drct.p. 3452). And though the key should be delivered
to him, he ought to be liable only for the consequences of gross
neglect or omission, according to the rule of diligence already ex-
plained. Where a subject is committed to the keeping of two or
more depositaries, each of them is liable for the whole, or in soli-

dum, L. 1. § 43. Depos. oo |
27. By this contract, the depositary is bound to restore the sub-
ject to the depositor cum omni causa, with all its fruits and acces-
sories, which obligation is enforced by the actio directa : But if a
third party shall claim the property of it, the depositary ought to
hold it in his custody till the question of right be discussed, L. 31.
§ 1. eod. tit. The actio contraria of depositation is competent to the
depositary, that the owner, for whose sole benefit the deposit was
made, may indemnify him of all the loss he has sustained through
occasion of the contract, and reimburse him of the whole expence
laid out by him on the subject while it was in his custody. The spe-
cial engagement under which the depositary lies, to redeliver the
deposite when called for, and the exuberant trust implied in that
contract, were by the Roman law so interpreted, as to exclude all
right of retaining the subject towards the payment or security of _
any

17 See Logan, 27th Feb. 1828, (S. & D.)
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any debt that might be due by the depositor to himself, L. 11. C.
Depos. And imfeed, where the ground of such debt has no rela-
tion to the deposite, which was perhaps the only case the Roman
lawyer had in his eye, the practice of Scotland is agreeable to this
doctrine, Fount. Feb. 23. 1697, Scot, (Dict. p. 2628.) ; Forbes, July
16. 1709, Cred. of Steuart, (Dict. p. 2629). But where the claim
arises from the depositary’s damage, or from the expence disbursed
by him on the subject, the depositary who has undertaken the of-
fice gratuitously, may retain that subject till he be fully indemnified,
Stair, Feb. 18. 1662, E. Bedford, (Dicr. p. 9185). If, on the de-
sitory’s death, his heir, ignorant of the deposite, and believing
imself true owner of the subject, sell it bona fide, he is account-
able to the depositor only for the price he received, though that
should be less than its true value ; and if he has not yet received
the price, he will be discharged of his obligation, by assigning the
price to the depositor, L. 1. § 47. L. 2. Depos. The Roman lawyer
applies this doctrine also to the contract of commodate.

28. There are several special kinds of deposite which deserve
our particular notice, in so far as they differ in their nature from
the common contract now explained. By an edict of the Roman
Practor, called Naute, caupones, stabularit, which is with some vari-
ations adopted into the law of Scotland, an obligation is induced
by a traveller’s entering into an inn, ship, or stable, and there de-
positing his goods, or putting up his horses, by which the innkeep-
er, shipmaster, or stabler, is bound to preserve for the owner what-
ever is entrusted to his care. This obligation is formed by the law
itself; for the bare act of receiving goods lays them under it with-
out covenant, L. 1. § 8. Naut., caup. It is limited to what is done
in the ship, inn, or stable ; for if the goods be stolen or damaged
after they are carried off from thence, and so no longer under the
depositary’s eye, he is not accountable, L. 7. pr. eod. tit.  But till
then he must use exact diligence, and is answerable, not only for
his own facts, and those of his servants, d. L. 7. pr., which is an ob-
ligation implied in the exercise of these employments, but for the
facts of the other guests and passengers, d. L. 1. § 8. Nay, it
would seem that the shipmaster is bound to make up the damage
arising to the owner of the goods from unskilful stowage, or their be-
ing loaded upon the ship’s deck without his consent, Laws of Wisby,
art. 23. ; Ordon. de Louis XIV. C. 16. § 11. ; and that the master is
also accountable for the condition of his ship, and the skill of him-
self and his crew. If therefore the ship should be crazy or un-
skilfully navigated, or if the master should sail up a river with-
out a pilot, where pilots are ordinarily employed, and if through
that omission any goods belonging to freighters or passengers
should be lost or rendered useless, he would be chargeable with
the consequences. In these cases, a certain degree of blame may
be imputed to the master; and the law is express, that if the
goods perish, even without his fault, he is liable, unless the loss
fms happened damno fatali, by an accident which could be neither
foreseen nor withstood ; if, ex. gr. they have been lost by storm, or

carried

'8 An innkeeper is not liable for money contained in a parcel addressed to his care,
when the person to whom it is addressed is not a guest in his house; when no notice
i;lgiven that the parcel is to be sent; and when it is not marked as of particular value ;

eikle, 16th Feb. 1818, Fac. Coll. But he is liable for such parcel delivered to him, for
the purpose of being transmitted by a carrier, whose quarters were at his inn ;—where,
instead of being committed to the carrier, it was lost or amissing for several months,
mo(lll when recovered was found to contain nothing ; Williamson, 21st June 1810, Fac
Coll.
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.earried off forcibly by pirates or house-breakers, L. 3. § 1. eod. tit*°.
The engagements thus formed are grounded entirely on positive
dinstitution ; and strike against common rules, by which deposita-
ries are bound only for themselves and servants, and are liable in
no more than a middle -degree of diligence: But the security of
travellers against the frequent thefts committed by that set of men
and their associates, forced the Romans upon this edict, ad reprimen-
.dam improbitatem hoc genus hominum, d. L. 3. § 1.

. 29, ﬁe extent .of the damage may be ascertained against the
innkeeper, &c. by the oath in htem of the party suffering, Stair,
Dec. 4. 1661, White, (D1cr. p. 9233.)**. Yet this oath will not be
admitted, upon his allegation that money was taken out of his poc-
ket or trunk while he continued in the inn, unless it shall appear
in proof, that his clothes have been carried away, or that the trunk
has been unlocked, or otherwise breke open ; see Forbes, June 5.
1707, Browster, (Dict. p. 9239.). This edict is, by the usage of
Scotland, extended to vintners in boroughs though they be not
innkeepers, Fount. Feb. 1. 1687, Master of Forbes, (DicT. p. 9238.) ;
and to householders who take in lodgers, Fount. July 5. 1694, May
(Drct. p. 9236.); and would possibly, from the parity of rea-
son, be also applied against carriers *' ¥.  Not only masters of ships

are

* The decisioﬂq of the Court have extended this edict to carriers and the owners of
-stage coaches 2*; but these are not liable for the safe conveyance of money, unless the
parcel

19 Contrary to the example here given, Mr Bell is of opinion, that ¢ a loss by
¢ yobbery is not to be received as an inevitable accident ;” and the rule certainly ap-
‘pears to be so interpreted in England; 1. Bell Comm. 878. That tkeft is not to
so received has never been doubted ; Ibid. 879. Fount. &c. Master of Forbes, 17tk
Feb. 1687, Dicr. p. 9288.; Ibid. Gooden, 19tk Jan. 700, Dicr. p. 9287.; Ibid.
Brewster, 5th June 1707, Dicr. p. 9289. ; Dalr. Chisholm, 10tk Dec. 1714, DicT.
p- 9241.; Harc. Ewing, July 1687, Dicr. p. 9285. Mr Bell also lays down that fre is
not in this question to be regarded as ¢ an inevitable accident ;” but in a late case,
where action was brought for the value of horses lodged in a stable, it was held that
an accidental fire, whereby both stables and horses were destroyed, was a damnum fa-
tale, and within the exception of the edict ; Macdonell, 15th Dec. 1809, Fac. Coll.
In one class of cases there can be no doubt: By Stat. 26. Geo. 111 c. 86. § 2., it is
-enacted, ¢ That no owner or owners of any skip or vessel shall be subject or liable to
¢ answer for, or make good, to any one or more person or persons, any loss or da-
« mage which may happen to any goods or merchandise whatsoever, which, from and
« after the st day of September 1786, shall be shipped, taken in, or put on board
¢ any such ship or vessel, by reason or means of any fire happening to or on board
s¢ the said ship or vessel.” This statute, however, * relates only to ships usually oc-
¢ cupied in sea voyages, and not to small craft, lighters, and boats concerned in inland
¢ navigation ;" 1. Bligh, 573., Hunter & Co. 12th July 1819, én Dom. Proc., revers-
ing a decision of the Court of Session, 1624 May 1811, Fac. Coll.

Where the accident from which loss arises is in the slightest degree attributable to
negligence, it affords no defence ; a defender was accordingly subjected, in a recent in-
stance, where ¢ a majority of the Court thought there was at least culpa levissima ;”
Fac. Coll. Hay, 18th Feb. 1801, Dicr. v. Navrz, &c. App. No. 1.

3o Mr Bell speaks of this mode of proof, as ¢ a very clumsy and dangerous remedy,”
which ¢¢_formerly prevailed in Scotland ;* and adds, ¢ I should have no doubt t.gat
<« reasonable evidence would now be required of the nature and value of the thing lost,.
« fortified by the oath of the employer;” 1. Comm. 879. 880.; and see Fac. Coll. Wil-
liamson, 21st June 1810.—The Court have fixed a general rule, on the subject of
grain, whereby, if the inlake is ¢ not more than one per cent.,” the shipmaster is not
held liable ; Stein, 2d Feb. 1811, Fac. Coll.

31 Mr Bell says, ¢ that all sorts of land carriers, holding themselves out as public
¢ carriers, are under it; and that no distinction ought to be made on account of the
¢ vehicle, whether a waggon ; a cart ; or a mail-coach, or stage-coach.” ¢ Hackney
& coachmen,f however, seem t.ohbe ina diﬂ'eren:k:itlll'ation, as nei}l;er employed in the
¢ carriage of goods, nor in such journeys as make the carriage o necessary ;
¢ and l:sgt:'elpog::aible for goods only by contract when received expre:ﬁg?ned paid for ;”
1. Comm. 376.

As to the limitation of liability, by notices in newspapers, placards, &c., ¥id. Ibid.
380, et seq.
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are included under it, but their exercitores or employers, whether Trree L
they be themselves the owners, or have freighted fbe ship from the ‘="
owner, L. 1. § 2. eod. tit. ; not indeed in solidum, but each for the
share or interest he hath in the ship, L. 7. § 5. eod. tit. And by a
statute 7° Geo. I1. c. 15., owners of ships are no farther bound for .
embezzlement by the master or crew, without their knowledge,
than to the amount of the value of the ship, and the freight due

upon

parcel containing it has been explained to be such at delivery; Fac. Coll. Feb. 6. 1787,
Macausland, Dict. p. 9246 ; nor for the safety of any article whatever, beyond the
place t6 which they had engaged to carry it; Zbid. Jan. 15. 1791, Denniston, Dicr.
. 9247 32, ,

P Attempts have been made to establish a similar obligation on the Postmaster-Gene-
ral, and those employed under him ; but it seems quite a settled point that they are
not liable for the loss of money or other articles transmitted by post, unless indisidual
negligence can be imputed ; Fac. Coll. June 21.1799, Farries, Dicrt. 10103, contrary
to an older decision Edgar, July 28. 1724, Short, Dicr. p. 10091. The same rule
is completely established in England, Blackstone, B. 1. c. 8. § 4. (Note to p. 328, edit. ’ '
Lond. 1800.) .

The Postmaster-General and his deputies have the exclusive right of carrying all
letters and packets, which shall be sent to and from every part of Great Britain, Ire-
land, the colonies, and places beyond seas, where he shall settle, or cause to be settled,
posts or running messengers for that purpose. This was first established by the Scots
statute 1695, c. 20., and, after the union of the two kingdoms, was confirmed by 9. /¥
Ann. c. 10., which (§ 2.) removed the General Post-Office to London, and allowed the (£
following exceptions : 1st, Letters concerning goods sent by common carriers, and de-
livered with the goods free of any charge on account of the letters; 2dly, Letters of
merchants and masters, owners of trading vessels, delivered according to the address
by the master of such vessels, or those employed by him, without fee or reward; 3dly,
Commissions, or the return thereof, affidavits, writs, process, or roceedings, or re-
turns thereof, issuing out of any court ;—[But it would seem that this will not exempt
correspondence along with such proceedings ; for by stat. 26. Geo. II. ¢c. 18. § 7.,
every writ, and every proceeding at law, sent inclosed in a letter, or written upon one
and the same piece of paper with a letter, shall be rated as a several and distinct let-
ter]; 4thly, Letters sent by a privite friend, or by a messenger on purpose, concern-
ing private affairs ; and, 5¢hly, Letters carried to or from any place, to or from the
next post-road or stage, above six miles from the General Post-Office, or the chief
offices of Edinburgh and Dublin. o )

The act (§ 8.) contains strict prohibitions against the conveying of letters by com-
mon carriers, owners or drivers of stage: coaches, owners, &c. of passage-boats between
England or Ireland and foreign parts, or the passengers therein, and the owners or
watermen in boats upon rivers, (although no hire be received); and the penalties are,
by § 17, L.5 Sterling for every several offence, besides L. 100 more for every week
that the offender shall continue to transgress the statute; to be recovered (§ 19.) in
any of her Majesty’s courts of record, and paid, the one moiety to the Soirereign, and
the other, with full costs of suit, to the informer. It has been found that offences a-
gainst this act may be competently proved by‘reference to the oath of the accused ; June
28. 1787, Procurator-Fiscal of Edinburghshire contra Margaret Murray and others,
(not reported.) - .

The privilege, allowed to men_lb.ers of Parliament, of sending and receiving their let-
ters free from postage, which originally depgnded upon custom, had first the authority
of statute, by 4. Geo. IIL. c. 24. It has since been regulated and restricted by 2¢.
Geo. III. sess. 2. c. 87, and 85. Geo. IlI. c. 63. See Blackstone, vol. i. p- 828. 33,

32 So also, Bain, 17th May 1821, (S. & B.)

33 The rates of postage have been from time to time altered, and the law as to the
carriage of letters regulated by a variety of statutes. See 6. Geo. I. c. 21.; 26. Geo.
I c. 18.5 5. Geo. IIL c. 15.; 1. Geo. III. c. 50.; '28. Geo. III. c. 9.; 89. Geo. IIL.
¢ 76.3 41. Geo. IIL. (U. K.) c. 1.; 42. Geo. III. c. 81. & 101.; 45. Geo. IIL c. 11.;
46. Geo. I11. c. 18. & 92.; 48. Geo. III. c. 116. ; 52. Geo. III. c. 88.; 55. Geo. III.
c. 87., &c. &c. .

¢ Many attempts were made by Postmasters in country towns, to charge 4d. and
¢« 1d. a letter on delivery, at the houses in the town, above the Parliamentary rates ;
& under the pretence that they were not obliged to carry the letters out of the office
¢ gratis. But it was repeatedly decided that such a demand is illegal, and that th
« are bound to de iver the letters to the inhabitants, within the usual and established
¢ limits of the town, without any addition to the rate of postafge ;? Tomlin’s Law Dic-
tionary, v. Post-Office, where the following authorities are referred to; 8. Wills, 448.;
2. Black. Rep. 906.; 5. Burr. 2109 ; 2. Rol. Rep. 906.; Cowp. 182.
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upon that voyage in the course of which the goods were embezzled*+.
By the present custom of trading nations, no goods brought into a
ship fall under this edict, unless they have been delivered to the
master or mate, or have been entered into the ship books, or spe-
cified in the bills of lading *.

30. Sequestration is likewise a kind of deposite, by which a sub-
ject laid claim to by twp or more different competitors is deposi-
ted in the hands of a neutral person, to be delivered to him who
shall be declared to have the best right to it. Sequestration of
lands hath been already considered. Moveables may be also se-
questrated, either by the consent of parties, or by the order of a
judge. The first is styled a voluntary, the other, a judicial seques-
tration. In this, sequestration differs from a common deposite, that
it is not a gratuitous office, especially if it be undertaken by the
warrant of a judge, in which case a salary to the sequestree for his
trouble is either expressed or implied. Since therefore he reaps a
benefit by the contract, as well as the claimants upon the subject,
he cannot, like a common depositary, throw up his office at pleasure ;
and, for the same reason, he is liable in a middle degree of dili-
gence t.

31. Consignation of money is a species of sequestration, by which
a sum that is claimed by different competitors 1s consigned or depo-
sited in the hands of a neutral person, to be delivered up by him to
that claimant to whom it shall be adjudged by decree. An instance
of a conventional consignation has been already given, in the case
of wadsets, where the consignatary is named by the parties. Le-
gal consignations are most frequently made in suspensions of a
charge, in which the validity of the debt demanded is called in
question by the debtor who suspends, and who is sometimes laid
under the necessity of consigning the sum charged for, till the is-
sue of the suspension®. The risk, or periculum, of the consigned mo-

» ney

* Sec ABBOV’s Treatise of the Law relative to Merchant Ships and Seamen.

+ The sequestrations which occur the most frequently, are those which are awarded
over the bankrupt estates of persons engaged in trade, manufactures, &c. A separate
code of laws has been enacted for the management and distribution of such estates by
several temporary statutes. The first was 12. Geo. III. c. 72. Many improvements were
made, and particularly the competency of sequestration extended to the real as well as
the personal estate, by 23. Geo. I1L. c. 18., continued by 80. Geo. I11. c. 5., and great-
ly amended and enlarged by 83. Geo. IIL c. 74.; which last has been continued by
subsequent statutes, ['The present regulating statute is 5¢. Geo. III. c. 187.] It is im-
possible, in the compass of a note, to enter into any detail of the provisions contained
in these statutcs. They are amply discussed in ¢¢ Commentaries on the Laws of Scot-
land, and on the Principles of Mercantile Jurisprudence in relation to Bankruptcy,” &c.
by GrorcE Josern BiLL, Esq. advocate.

34 See also 26. Geo. IIl. c. 86. § 1.5 58. Geo. IIL. c. 159. § 1.; by the latter of
which it is enacted, that owners shall not be liable beyond the value of ship and freight,
4¢ for any loss or dnmage arising or taking place by reason of any act, neglect, matter, or
« thing, done, omitted, or occasioned without the fault or privity of such owner or
«¢ owners.” It has also been enacted, that ¢ no master, owner, or owners of any ship
« or vessel, shall be subject or liable to answer for, or make good to any one or more
¢ person, or persons, any loss or damage which may happen to any gold, silver, dia-
¢ monds, watches, jewels, or precious stones, which from and after the passing of this
«¢ act shall be shipped, taken in, or put on board any such ship or vessel, by reason or
« means of any robbery, embezzlement, or making away with, or secreting thereof,
« upless the owner or shipper thereof shall, at the time of shipping the same, insert in
« Kis bill of lading, or otherwise declare in writing to the master, owner, or owners of
¢ guch ship or vessel, the true nature, quality, and value of such gold, silver, diamonds,
o &, 4"-26. Geo. IIL. c. 86. § 3.

‘See the responsibility of ship-owners under the edict, &c. fully discussed; 1. Bell
Comm. 469, et scq.
28 Pid, infr. B. 4. t. 8. § 19. ;—Also, as to consignation in multiplepoindings; Ibid.

§ 23,
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ney lies on the consigner in the following cases :* First, If he had
no good reason to consign ; if, er. gr. the reverser in a wadset con-
signs, without being ready to perform his part of the contract ; for
in such case the wadsetter cannot in equity be compelled to accept
of the consigned money. 2dly, If the consignation hath been ir-
regular ; if, for instance, the order of redemption has not been du-
ly used, or if part only of the sums due have been consigned. 3dly,
The consignation is upon the consigner’s risk, if he has not chosen
a propet person for consignatary. All are proper consignataries,
who are either authorised by law, or named by the parties. If,
therefore, consignation be made by a supender to the clerk of the
bills, Stair, Feb. 15. 1673, Mowat, (Dicr. p. 10118.), or by a judi-
cial purchaser to the magistrates of Edinburgh, in the terms of act
1695, C. 6., or by a reverser to the person named in the wadset-
right, the consigner cannot suffer on account of an improper choice.
Where no consignatary is named in the contract of wadset, the con-
signation ought to be made, either to one of entire credit, or whose
public office seems to authorise him to receive consigned money,
as the clerk of the bills, or a clerk of session, at least if his credit be
not suspected. If; on the other hand, the debtor has just ground
for consigning, and if the consignation has been used regularly, and
made to a proper consignatary, the loss arising from the consigna-
tary’s supervening bankruptcy must fall on the wadsetter, seller, or
other creditor, who ought to have prevented the consignation by
accepting the money offered to him, L. 19. C. de usur. ; Stair, July
28. 1665, Scot, (Dicr. p. 10118). The fee due to the consigna-
tary ought also, in this case, to be charged on the creditor, who,

by his groundless refusal of the money, hath made the consigna-

tion necessary. It is the office of a consignatary to keep the sum
consigned in safe custody till it be called for : If, therefore, in the
view of gain to himself, he shall put it out at interest, the debt-
or’s bankruptcy, though at the time of borrowing he had been of
the most undoubted credit, must be charged to his account. But
the interest arising from the loan of consigned money can in no case
be claimed by the consigner; for money is consigned, not to raise
any annual profit to the consigner, but merely for custody ; and
as the consignatary runs the whole risk, he is, on the other part,
entitled to all the profits, Br. MS. July 20. 1716, Barclay, (Dicr.
. 555.) *°.

P 32. 1)& trust is also of the nature of depositation, by which a pro-
prietor transfers to another the property of the subject intrusted,
not that it should remain with him, but that it may be applied to
certain uses for the behoof of a third party. ~As trust-deeds were fre-
quently granted in the form of absolute rights, without any defea-
sance or back-bond from the trustee, presumptions, and the testi-
mony of witnesses, were in special cases admitted against the trus-
tee, or his heir, in proof of the trust, Stair, Feb. 22. 1665, Visc. Kings-
ton, (Dict. p. 12749.) ; ibid. Jan. 12. 1666, Exec. of Stevenson, (Dicr.
p- 12750.) ; but singular successors acquiring from the trustee were

secure.

36 The same had previously been decided, Durie, 815t Jan. 1624,. Douglas, Dicr.
p- 555. See also 2. Ross, $67, where the rule of the text is implicitly adopted ;—likewise
tnfr. T. 9.§ 41. ad fin., where a similar rule is again laid down in the case of executors.
But see contra, Wallace, Feb. 1728, DicT. p. 5658 s—which, however, does not seem to
have been a pure case of consignation. Where consignation is made, # riow frequent-
1y happens, in a banking-house, a different principle comes in ; and such interest would
seem to be payable by the bank, to the party having ultimate right, as the bank is in use
to pay on ordinary deposite accounts. :
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secure *’. To prevent the many law-suits pursued on this question,
it was enacted by 1696, C. 25. that no action for declaring a trust

-should be received, except upon the oath of the trustee, ora decla-

ration signed by him acknowledging it **.  Since which time, trust-
deeds have been seldom granted, without either a clause in the
deed expressing the uses, or a back-bond by the trustee declaring
them *, ’

33. Pignus, or pledge, sometimes denotes the subject pledged,
and sometimes the contract of impignoration. This contract, when

'O%Posed to a right of wadset, or of an heritable pledge, is that by
w

ich a debtor puts into the hands of his creditor a moveable sub-
ject, in security of the debt, to be redelivered upon payment *. As
it is entered into for the benefit both of the giver and receiver, the
one being concerned to get money, and the other to lay out a sum
upon good security, the creditor who receives the pledge is liable
in the middle degree of diligence for preserving it ; prestat culpam
levem. Because the special subject pl‘e)zdged continues the debtor’s
property; therefore if it perishes during the impignoration, it pe-
rishes to the debtor, according to the rule stated above, § 20. The
creditor is entitled to an action against the debtor for the recovery
of the expeuces which he has disbursed profitably on the subject
while in his hands, L. 25. De pign. act. 'The pactum legis commssso-
rie in moveable pledges, has no stronger effects than in wadsets of
land, as to which see B. 2. 7. 8. § 14.; and the same eg:xit of re-

‘demption is indulged to the debtor in both cases. By the Roman

law, a creditor whose debt was secured by a pledge, might, after in-
timation made to the debtor, sell it, if the power of selling was not
expressly denied to the creditor; and even where it was, the cre-
ditor might sell it for his payment after three intimations, L. 4.
eod. tit. ; such prohibition being accounted in some degree destruc-
tive of the nature and intention of the contract. But, by the us-
age of Scotland, moveables pledged cannot be sold without the or-
der of a judge, more than lands hypothecated for a debt. Some
creditors have attempted to make a pledge effectual for their pay-
ment, by assigning the debt to a trustee ; who, upon that convey-
ance, may arrest the pledge in the hand of his cedent, the original
creditor, and then pursue a forthcoming against him. But in this
way the original creditor may, by a prior arrestment of the pledge
used by another creditor, lose his right of impignoration ; which,
from the nature of all real contracts, cannot subsist but where he

- who

* Tt has been found, that where a trust arises not from any deed or disposition of
the truster, but from the voluntary interposition of the trustee as negotiorum gestor,
the statute referred to by the learned autgor does not apply; Kilk. No. 1. voce Trusr,
Spreuly July 16. 1741, Dicr. p. 16201. But the contrary has since been decided ; Fac.
Coll. March 2. 1797, Duggan ; affirmed in the House of Lords, Dicr. p. 12761. See
Fac, Coll. Dec. 22. 1790, Ferrier, Dicr. p. 8772. .

37 In the case of a jus #ncorporale, the Court of Session decided otherwise; Fac.
Coll. Redfearn, 22d Nov. 1805, Dicrt. v. PErs. AND REaL, App. No. 8: But the judg-
ment was reversed on appeal, 1s¢ June 1818, 1. Dow, 50.; and the rule of law held
to be that a latent equity cannot prevail against the special right of a purchaser, or
of an onerous and bona fide assignee. It is different in a question with  general
s creditors, who are neither purchasers nor special assignees;” such creditors taking
the right of the bankrupt trustee antum et tale as it stood in his person ; Gordon, 5th
Feb. 1824, S. & D. 675. See also, Elchies on Stair, p. 69, et seq. ; 1. Bell Comm. 221.

et seq. .
a8 A letter from the executor of a deceased trustee, accompanied with other circum-
stances of real evidence, held sufficient to instruct trust ; Montgomery's Ezecutors, 1th

- Feb. 1811, Fac. Coll.

39 Asto the pledging of title-deeds, and of documents of debt, and other jura in-
corporalia, vid. 2. Be?ll Comm. 21, et seq.
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“who is in the right of the debt is also in possession of the p ,
The least exceptionable method for the creditor is, to apply to the
judge-ordinary for ‘a warrant to dispose of the pledge by a public
sale, to which sale the debtor must be made a party. As in a
pledge of moveables the creditor who quits the possession of the
subject loses the real right he had upon it, so a creditor secured on
land, by infeftment upon his bond, or other ground of debt, if he
gives up his old bond, which made part of his real security, and
accepts of a new, loses the jus pignorts he had upon the land : Nei-
ther will the ignorantia juris avail such creditor, though he should
be a foreigner, and so presumed unacquainted with the laws of this
country ; for no equity can revive a real right once lost, Fac.
Coll. i. 16. (Norfolk against York-buildings Company, June 80.
1752, Dicr. lP 7062). The right of retention, which besrs a
near resemblance to pledge,-is to be explained below, 7. 4.
§ 20, 21.
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34. A tacit hypothec is a species of pledge, constituted without Tacit hypothec.

paction, in which the debtor himself retains the possession of the
subject impignorated ; vid. supr. B. 2. T. 6.§ 56. The Romans
admitted a variety of tacit or legal hypothecs upon moveables,

most of which we have rejected, because the impignoration of -

moveable goods without their delivery to the creditor, cannot but
prove a heavy weight ‘on the free currency of trade, it being im-
practicable to keep a record for moveables, by which purchasers
may be ascertained of their danger. But upon this very account,
the encouragement of trade, we have adopted into our law several
tacit hypothecs relating to navigation, that are generally received
by commercial states. Thus, mariners may not only recover their
wages by a personal action against the owners of the ship with
whom they coutract, but they have a tacit hypothec, for security of
these wages, upon the freight which is due by the merchant to the
owners, Jan. 6. 1708, Sands, (Drct. p. 6261). Thus also the own-
ers of a ship are secured in their freight, not only by the mer-
chant’s personal obligation, but by an hypothec on the cargo

which belongs to that merchant, Home, Dec. 1683, Mure, (DrtcT.

p- 6260)*. Creditors who lent their money towards the building or
fitting out a ship, though they had, by the Roman law, no hypothec
upon the ship, unless it was constituted by paction, were neverthe-
less preferable upon it to all the creditors except the fisk, L. 26. 84.
De reb. auct. jud. By our customs, the repairers of a ship have an
hypothec upon the ship, in security of the expence of reparation,
Forbes, Nov. 16. 1711, Watson, (Dict. p. 6262.) ; Fac. Coll. iii. 28.
( Glasgow Rope-work, March 4. 1761, Dicr. p. 6268.); which is
introduced ez necessitate, because without it the ship would be fre-
quently disabled from prosecuting her voyage, as no shipmaster
can be presumed to have personal credit at every port where he
may be forced to put in : But there is no such necessity for an hy-
pothec in favour of the builder of a ship, Kames, 68. (Mazwell,
VOL. IL To Jan.

3o- This is more properly a right of lien or retention over the cargo while yet un-
delivered. ¢ Delivery of the goods divests the shipmaster of his lien; for it subsists
« only by possession;” 2. Bell Comm. 107. But the lien extends over whatever
remains undelivered, for the freight of the whole ; Malcolm, 15tk Nov. 1814, Fac.Coll. ;
2. Bell Comm. 106. Where the merchant to whom the goods belong has become
bankrupt, and delivery is made to the trustee, or other administrator of the bankrupt
estate, the estate in such case becomes debtor for the freight, and the shipowner has

erence on his whole claim, over the other creditors; Malcolm, 24th June 1813,
and 15tk Nov. 1814, Fac. Coll. compared with 1. Bell Comm. 871.
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Jan. 18, 1'126, Dicr. p. 6266.) * **. The expence of repairing houses
within borough, when: it is authorised by a warrant of the dean of
guild, is secured by an hypothec on the house reﬁaired, ne urbs
ruinis deformetuy +: But he who re};]airs without such warrant, and
relies on the faith of his employer, hath no security on the subject
itself, Fome, 8. (Laurie, Dec. 3. 1135, Dicr. p. 6240.) ; Fac. Coll.
ii. 86. (Donaldson, Jan. 13. 1'158, Dict. p. 6242.) *:.

36. To conclude the doectrine of real contracts, it may be obser-
ved, that there is a great variety of them, effectual both by the Ro-
man law and ours, which, because they have not been distinguish-
ed by special names, are styled innominate. These are by civilians
r‘ed'ucec? into four general heads ; do wt des, do ut facias, facio ut des,
Jacio ut facias. In all innominate contracts, something must have
been: actually given or performed.by one of the contractors, in order
to formx the contract. I the agreement was bare}y dabo ut des, that
certain things should be afterwards given or performed, it resolved .
inte a simple convention, er nudum paetum, which, it has already
been observed, produced no action by that law. The party who
gave or performed had an option, either to resile from the con-
traet, or to sue the other party for performance, by an action, pre-
seripfes verbis. By our law, all contracts, even innominate, are
equally obligatory ont both parties from the date, so that neither
party can resile, even though the one has, and the other has not
performed his part of the contract.

TIT. IL

Of Obligations by Word and by Writing.

L 4

WE now proceed, according to the order of the Roman law,
to explain the nature of contracts perfected by word, which
is the second branch of the division of contracts stated in the pre-
ceding title, § 17. Though, by that law, the greatest part both of
redl and consensual contracts might be formed verbally, yet neither
of them fell under the appellation of contracts perfected verdis in
th

e
® Atid it las been solemnly decided, that, even as to repairs, the hypothec lies
only tb such as are executed in a foreign port 3*; those who repair and furnish a:ﬂ’pin
Scotland, where the owner resides, having no such right ; Fac. Coll. July 29. 1788,
Hanmilton, Dicr. p. 6269 3*. 'The Court of Session gave a similar judgment in several
other cases at the same titne with that of Hamélton. See Abbot, Part 2. c. 8. (2. Bell
Comm. 49. et seq.)
+ See as to the natare and extent of this right, Fac. Coll. July 19. 1788, Gregory,

Dier. p. 13186. ’ .

31 « There is no Aypotkec on a ship for home repairs; but a shipwright employed to
« make or to repair a vessel, has, like any other manufacturer to whom moveables are
¢¢ delivered,and who is employed to bestow on them his labour, skill, and materials'as an
¥ artisan, a lien on a ship, provided he has taken her into his dock, or entirely with-
¢ in his own possession; and this lien subsists while the ship continues in his posses-
¢ gion ;” 2. Bell Comm. 104. Repairs performed ¢ in open harbour, or in a road-
¢ stead, are not secured by lien, the carpenter working on the ship without taking
% possession ;” Ibid. ; Abbot, 134.; 1. Holt, 391. See also infr. t. 4. § 21.

3% Affirmed on appeal, 15tk June 1789.
33 See on the subject of hypothecs, both tacit and conventional ; 2. Bell Comm. 29.
o seq.
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the sense of the Roman law, but constituted different branches of
the same general division of contracts, and are accordingly explain-
ed under different titles. The only contract of the Romans that
can be-properly said to be perfected verbis, was their verborum.obli-
gatio, to the forming of which it behoved both parties to utter
certain verba solennia, or words of style. All other verbal obliga-
tions, in which that precise form of wards was neglected, were ac~
counted nude pacta. As there is nothing in the law of Scotland
analogous to the verborum obligatio, we may, without impropriety,
apply the appellation of verbal obligations to such as have no spe-
cial name to distinguish them by. Of this kind are, first, promises,

where nothing is to be given or performed but upon one part, and. -

which are therefore always gratuitous; 2dly, verbal agreements,
(so called in contradistinction to promises), which require the in-
tervention of two different persons at least, who come under mu-
tual obligations to one another ; for these two are in this manner
distinguished by the Roman law, L. 3. De pollicit., where pacta, or
verbtfuagreements are said to be formed by the mutual consent of
two persons, but promises to be the sole act of the promiser ; and
they differ chiefly in the different manners of proof which are re-
quired by the usage of Scotland to support them, explained below,
B. 4. T. 2 §20. The effect given by our law to verbal obligations

is, by Stair, B. 1. T. 10. § 7., ascribed to an act of sederunt, Nov..

27. 1592, which, as he recites it, declares all pactions and promises
to be effectual : But that act says no more than that a/l irritant
clauses in contracts, infeftments, bonds and other writings, shall be judg-
ed of, precisely according to the words and meaning of the said clauses,
without the least mention of pactions or promises. The obvious
reason why all verbal agreements and promises must be obligatory,-
in every nation where no special exception is made by positive
institution, is, that by a common rule of law, every agreement in a
lawful matter, though constituted only verbally, induces a full or
proper obligation.

2. From this general rule, That every lawful agreement, even
verbal, is obligatory, the custom of Scotland has excepted all ebli~
gﬁons relating to heritable rights, which are utterly ineffectual if

ey are barely verbal : For in the transmission of heritage, which is
justly accounted of the greatest importance to society, parties are
not to be catched by rash expressions, but continue free, till the
have discovered their deliberate and final resolution concerning it
by writing. This exception therefore takes place in obligations con-
cerning land-rights, first, wherethe obligation arisesfrom the contract
of sale, in consideration of a price to be paid ; notwithstanding that
sale, being a consensual contract, may, when the subject is move-
able, be perfected without writing. It holds, 2d/y, even where the
heritable right is only temporary, as in a lease, which, when consti-
tuted without writing, hath no force but for one year, though the
parties should have verbally agreed, that it was to last for a num-
ber of years, Durie, July 15. 1637, Skene, (Dict. p. 8401.) ; and

" though the tenant should, in.consequence of the bargain, have en-

tered into, and continued in the possession of the farm for two
years, Durie, July 16. 1636, Keith, (Dicr. p. 8400)***. -3dly, Nq
verbal agreement in relation to heritage is binding, though it
should be referred to the oath of the party himself, that he had e;
' gr
* Fac. Coll. Dec. 15. 1118, Buchanan, Dicr. p. 8478.

34 pid, supr. B. 2. t. 6. § 24. and 30.
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greed to it ; for so long as writing is not adhibited, both parties
are considered to have a right of resiling, as from an unfinished
bargain *. 4thly, Where an agreement concerning heritage is exe-
cuted in the form of mutual missives, both missives must be pro-
bative ; otherwise either party may resile, as in the case of an in-
complete minute or contract; and of consequence a written offer
verbally accepted may be resiled from, St. B. 1. T. 10. § 3. & 9. ;
Fac. Coll. iii. 24. ("Fulton, Feb. 26. 1161, Dict. p. 8446) .

3. The right competent to a party to resile ill:)m a bargain con-
cerning land, before he has bound himself by writing, is called in
our law Jocus peenitentie ; and it obtains, though one of the parties
had written to the other, that he was not to pass from the bargain ;
because these words serve merely to express his present intention,
and at the same time cannot possibly bind him to whom the mis-
sive is directed, Stair, Jan. 28. 1663, Monigomery, (DicT. p. 8411).
If, after a verbal agreement about the purchase of lands, part of
the price should be paid by the purchaser, the inferventus rei, the
actual payment of money, creates a valid obligation, and gives a
beginning to the contract of sale, which leaves no room for resiling,
Fount. Dec. 23. 1697, Laury, (Dicr. p. 8425). And, in general,
wherever res non est inlegra, the locus penitentie is excluded, Stair,
July 23. 1614, E. Kinghorn,(Dicr.p. 8414.); Ibid. Dec. 1.1674, Gor-
don, (Dict. p. 8415.); Fount. Dec. 5. 1699, Thomson, (DicT.
p- 8426)  *. As freedom from obligation is favourable,'therefore, in
bargains called liberatoria, by which a real right is either passed
from or restricted, there is no locus peenitentie, though the agreement
be barely verbal, as in the case of an annualrenter who has agreed
verball;y to restrict an universal infeftment which he had over a
debtor’s whole estate, to a certain part of his lands ; see Stair, Feb.
8. 1666, Ker, (Dict. p. 8465). And indeed the purpose of those
agreements is, not to form any new obligation, but either to extin-
guish an old one, or to bring it within narrower bounds.

4. Writing is also required in all bargains where it is a special
condition, or pars contractus, that they should be reduced into
writing ; for there, both parties, by the express tenor of the agree-
ment, reserve a right of resiling until writing be adhibited, Stair,
Jan. 12. 1676, Campbell, (Dict. p. 8470) |. Testaments, or last
wills, must be, in like manner, committed to writing ; see below,
T 9.§5.7.

5. Contracts perfected literis, or by writing, make the third
branch of the Roman division. Their obligatio literarum was con-
stituted by a writing, in which the granter acknowledged that he

: - had

® ]It has been found, after the most mature and deliberate discussion, that the same
rule must be observed where the agreement has been reduced to writing, if that wri-
ting be defective in any of the solemnities required by law ; Fac. Coll.- May 22. 1790,
Macfarlane, Dicr. p. 8459. :

+ This also is a point completely settled ; Fac. Coll. Jan. 23. 1794, Barron, Dict.
p. 8469.

$ The rule by which it 1s to be fjudged an res sit integra, is this: Wherever any °
thing has happened on the faith of the ent, which cannot be recalled, and par-
ties put in the same situation as before, gen it is understood quod res non est integra,
and there is no longer locus paenitentie; Kilk. Falc. July 5. 1745, Moodie against Moodie,
Dicr. p. 8489. judgment of the House of Lords in the case, July 23. 1772,
Countess-Dowager of Moray, Dicr. p. 4892 23,

| Fac. Cold. June 18. 1766, Wallace, &c. Dicr. p. 8475.

35 As to the effect of rei interventus in questions of lease, vid. supr. B. 2. . 6. § 21.
A debtor’s delivery from the hands of a messenger found to be a sufficient rei sn-
terventus to validate an informal cautionary obligation ; Dunsmore Coal Company, 1st
F‘bo 1811, Fac. Co”a !
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had received a sum of money, and bound himself to repay it to
the creditor : And because those obligations were frequently granted
spe numerande pecunie, the granter might elide the creditor’s de-
mand, by putting in a plea within two years from the date of the
obligation, that he truly received no money, called erceptio non
numeral@ pecunie, unless the creditor brought a positive proof that
it was Paid to the debtor. By the usage of Scotland, all written
obligations, and particu]arli bonds for sums of money, are founded
on prior contracts, and so have a cause antecedent tq and distinct
from the obligations themselves, and are therefore effectual from
their dates. é; the usual style of bonds, the debtor renounces the
exception of not numerated money; which clause hath been first
introduced, from an apprehension, that without it that exception
would be admitted in our law, as it was in the Roman ; but it is
merely a clause of style, which takes nothing from the force or ef-
fect of the obligation.

6. All obligations reduced into writing, though grounded on con-
tracts which are effectual without writing, require, by the law of
Scotland, certain solemnities to give them le;i effects, which it is
necessary to explain at some length. On this head it may be pre-
mised, that in every deed, the parties to it, the granter and the gran-
tee, must not only be mentioned bytheir names, but designed by pro-

r additions ; not barely as a solemnity, but because no deed can
Kﬁve effect unless the parties be so described in it as to be distin.

ruished from all others. And as this is the only purpose of those

esignations or additions, the deed will be supported if they be
such as sufficiently mark out who the parties are, (si constet de per-
sona), in whatever way they may be expressed, Forbes, Dec. 22.
1710, Dickson, (DicT. p. 16918.). Bonds, however, were, by our
former practice, frequently executed without filling up the name of
the creditor. These got the name of blank bonds, and passed from
hand to hand, like notes payable to the bearer. They were intro-
duced under pretence of shunning the trouble and expence of con-
veyances. ey had the effect to cut off from the debtor any
ground of compensation he might have pleaded against the bearer,
upon debts due to himself, by him to whom he first delivered the
bond, Stair, Feb. 2. 1668, Henderson, (Dict. p. 1653.) ; and they
were looked on with an unfavourable eye, even while they had the
countenance of law ; because though the possessor of a blank bond
should be known, yet as it was in his power to transfer it to another,
barely by delivering it, his creditors could not, by any diligence,
secure the sum for their payment. All deeds, therefore, in which
the creditor’s name is leK blank, are now declared null, as covers to
fraud, by 1696, C. 25. But as the nullity in this act strikes only
against writings which are both subscribed and delivered blank in
‘the creditor’s name, bonds and other deeds are sustained by our
practice, though it should appear from ocular inspection, that the
creditor’s name was not inserted by the writer of the deed, if evi-
dence be not brought that the deeg was delivered before filling up
the blank, June 13. 1746, Sinclair, (DicT. p. 11559.) ; Fale. July 30.
1746, Ruddiman, (Dicr. p. 11562.). 'From this statute are except~
ed the notes of trading companies, and the indarsations. of bills 3¢,

1. Anciently, when writing was little used, except either by the
clergy, or by persons bred to the study of law, or of securities,
deeg were never subscribed by the granter ; the appending of his
seal to them was a full proof of his consent, without subscription,

VOL. 11 e Reg.

36 Pid, infr. § 28. k. 2.
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Reg. Mgj. L. 3. C. 8.; and even without witnesses to the sealing.
For though we learn both from Reg. Maj. L. 2. C. 38. § 1.; from
Craig, Lib. 2. Dieg. 2. § 17. ; and from several of the most ancient
writings yet extant, that witnesses were generally called to the seal-
ing in our earliest times ; that solemnity was not judged essential
by the Court of Session, Durie, Marck 11. 1630, T. of Edinburgh,
(ﬁICT. p- 14500.). To prevent the frauds frequently practised by
the counterfeiting of seals, and by the appending of one’s seal after
his death to false deeds, it was enacted, by 1540, C. 117., That no
faith should be given to any writing under a seal, without the sub-
scription of him who owned it, and witnesses, andif the granter could
not write, a notary was to subscribe for him. But still the sealing
of deeds continued necessary : It was expressly required as a solem-

- nity by 1579, C. 80.,and was only dispensed with in the case of deeds

which contained a clause of registration, by Aug. 1584, C. 4. Yet
soon after the last-quoted act, it fell quite into disuse. As the sta-
tute 1540 prescribed no plain rules about inserting the names and
designations of the witnesses in the deed, or about their subscribing
as witnesses, the subsequent practice was far from uniform. In a
few instances, the witnesses subjoined their subscriptions to the
deed, without having their names inserted in the body of it; and
more frequently their names were inserted without their subscri-
bing. But this last practice affording no degree of evidence, that
the witnesses inserted were truly present at the granter’s subscrip-
tion, since it was in the power of the writer, even where the deed
was truly signed, remotis testibus, to name any persons whom he
pleased as witnesses, this inaccuracy was rectified by two posterior
statutes ; by 1579, C. 80., more imperfectly ; and afterwards fully,
by 1681, C. 5. ; vid. infr. § 11. & 13, -

8. Mackenzie, § 4. A. ¢. affirms, that where the granter is in use
to sign by two initial letters, i e by the first letters of his name
and surname, such subscription ought to be sustained. But it is
seldom admitted as a ground sufficient by itself for supporting a
subscription by initials, that the granter usually signed in tiat way ;
a proof by the instrumentary witnesses is also required, that t{e
granter did de facto sign the deed under challenge, Stair, June 21.
1681, Couts, (Dict. p. 6842.) ; at least a proof of this is judged ne-
cessary, if the deed be questioned during the life of the instrumen-
tary witnesses; Harc. 894. (Galloway, Nov. 1683, DicT. p. 16805.) ;
July 1129, Thomson, (Dict. p. 16810.)*?. And, setting aside au-
thority, the admitting of initials in place of a full subscription, in
any case, seems to be contrary to both the words and the spirit of
the statute ; the words, for one cannot be said to write who is only

~ taught to scrawl a couple of letters; and the spirit of it, for that
"doctrine would open a wide door to fraud, as the signing by initials

is much easier counterfeited than a full proper subscription. These
reasons strike with still greater force against a subscription by a
cross or mark, which bears not the least resemblance to any letter
in the subscriber’s name *.

9. As afarther guard against falsehood, it was provided by 1579,
C. 80., That all deeds importing heritable titles, or other obliga-
tions of great importance, should be subscribed or sealed by the

granter,

. 37 A subscription by initials, with the attestation of one notary, that the party could
not write otherwise, and the production of another writing by the same party sub-
scribed in a similar way, was found good ; Weirs, 22d June 1818, Fac. Coll.

38 As to the subscription of bills, by initials, or marks, vid. infr. § 26. A. 2. in not.
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-granter, if he could subscribe **; or otherwise by two notaries, before
four witnesses, denominated by their dwelling-houses, or by some
other distinguishing characters. The two notaries must sign for
the granter unico contexiu, at the same time and place ; for as they
subscribe at the desire and in the name of a single person, the two
subscriptions are accounted in law one individual act, Durie, March
20. 1633, Cow, (D1cT. p. 16833.) . And as a consequence of this,
all the four witnesses must attest the subscriptions of both nota-
ries, Forbes, Dec. 24..1709, Anderson, (Dict. p. 16840.) ; Ibid. Dec.
27. 1711, White, (Dict. p. 16841.). The attestation or doquet of the
‘notaries must express the special fact, that the granter authorised
them to sign ; nor can this omission be supplied by mentioning it
in the body of the deed, Fale. June 18. 1745, Burrel, (Dicr.
.p- 16846.) ' ¥,
: 10.

® It is farther necessary, in the case of deeds executed by blind persons 39, that they
_be read over to the granters at the time, and in presence of the notaries and witnesses ;
Fac. Coll. July 3. 1792, Ross, Dict. p. 16853 ; though it is not necessary, de solennitate,
that the notorial doquet bear attestation of this fact ; Jbid. Dec. 2. 1794, Yorkstoun, &c.
Dicr. p. 16856 +*,

39 A blind man, able to subscribe his name de facto, is not in law excluded from do-
ing so; nor is it either necessary or proper, ¢ according to the true intent and mean-
« ing of the statute,” that he should have recourse to notaries. Vid. infr. not. 42,

40 « It was oljected against a writ attested by notaries, that the notaries had not
¢ subscribed their attestations. Answered, The names of the notaries are at len

« in the attestations, in their own handwriting, which is sufficient.—The Lords re-
¢ pelled the objection; ” 2. Fol. Dict. 536. Cullen, Dec. 1731, Dicr. p. 16842.

4' Where two parties cxecute a deed, and one subscribes it himself, and notaries
subscribe for the other, if it is done unico conteziu, there is no occasion for separate
witnesses ; ¢ the witnesses having signed at the side, and not above the notary’s do-
¢ quet;” Hardie, 6tk Dec. 1810, Fac. Coll.

4> The law as to the execution of deeds by blind persons has of late received the
most solemn consideration, both here and in the House of Lords, in an important
uestion as to the validity of certain deeds executed by the late James, Earl of
}ife. The pleadings, both in our courts and in that of the last resort, with the very va-
luable and Jumimous opinions delivered bg the Judges, are highly deserving of study.
And as peculiar pains weré bestowed in framing the judgment of the House of Lords,
" reversing that of the Court below, (E. Fife, 30th Nov. 1819, Fac. Coll. ), with the
view of finally settling the different points which had been raised, and on some of
which much variance of opinion had existed, it may not be improper to give here the
more important part of its findings : —(17¢A July 1828.) ¢ The ﬁrds Spiritual and
« Temporal in Parliament assembled, Find, That under the circumstances of this
« case, notwithstanding the defect in sight of the Earl of Fife, proved upon the issues
¢« formerly tried in this cause, the signature of the instruments in question by notaries
¢ was not required by the statute of 1579, and that the signature of the Earl of Fifewas
¢ the proper signature to give effect to those instruments, according to the true intent
¢ and meaning of the statute: That the signature of the Earl of Fife appearing on
« the face of the said instruments, and the instruments being apparently attested by
¢ two witnesses, the instruments apparently so signed and attested are in law probative
¢ deeds ; and that to impeach such instruments as probative deeds of the Earl of Fife,
“ the pursuer (i. e. the party challenging the deeds) was dound to prove, that the witnesses,
« or one of them, did not see the Earl of Fife subscribe the said instruments respec-
s tively, or hear him acknowledge his subscription thereto : THaT to impeach the
¢« said instruments respectively, though in law probative instruments, as the deeds of
« the Earl of Fife, on the ground that the Earl of Fife did not know the contents of
« such instruments respectively, when he subscribed the same respectively, and that
¢ therefore the same were not respectively the deeds of the Earl of Fife, tke pursuer was
« bound to prove that the Earl did not know the contents of such instruments respec-
¢ tively, when he subscribed the same respectively : Txzar it is not a solemnity requir-
“ ed by law that the said instruments respectively should have been read over to the Earl
« of Fife, at the times of the execution thereof respectively, or at any other time or
¢ times; and that if such instruments respectively were duly executed and attested b
¢ the Earl, and in law probative instruments, tke knowledge of the Earl of the contents
“ respectively must be presumed, until the contrary should be shown: But that
¢ proot that the said instruments re?ectively were not read over to the Earl of Fife
¢ at the time of the execution thereof, is evidence to be received that he did not know
« the contents of such instruments respectively, but that suck evidence is not conclusive
¢ evidence that he did not know the contents of such instruments respectively, in as
¢ much as his knowledge of the contents of such instruments may be proved by other.
« evidence, from which such knowledge may be inferred,” &c. &c.

611

Titee I1.
\"\’.‘J



612
Boox 11F.

\
‘What under-
stood by obli-

* gations of im-
portance in this
sense.

The witnesses
T
cially desi
bmhyin?esegs
signed by the
granter, and by
notaries.

stood obligations gran

An Institute of the Law of ScoTLAND.

10. By obligations of great importance in this act, are under-

Y gations wgrfor a supu(x) or -subject exceeding in value
L. 100 Scots; for so the expression hath been uniformly explained
by decisions. A deed which, without laying any new obligation
upon the granter, is executed merely in corroboration or satisfac-
tion of a former, is not deemed a writing of importance, though
the first obligation should have exceeded that sum, Gosf. Bec. 18.
1671, Jack, (Dict. p. 12975.). The importance of the deed must
be determined, with respect to the debtor in it who comes under

" the obligation. A deed, therefore, by which the granter is obliged

to pay a sum exceeding L. 100 to several of his creditors, falls un-

der the act, though not any one of those creditors should be enti-

tled to so high a sum, Dirl. 135. (Anderson, Jan. 16. 1668, Dicr.

. 16836.) ; for it is but one obligation in regard of the debtor.
fn an obligation which is in its nature divisible, ez. gr. a bond for
a sum of money, the subscription of one notary is sufficient, though
the sum fshoul)('i be above L.100, if the creditor shall restrict
his claim to the L.100, Durie, Dec. 19. 1629, Elliot, (Dscr.
p. 6841.). But an indivisible obligation, ez. gr. for the performance
of a fact, which may be the ground of a claim exceeding L.100, is
incapable of such a restriction. Yet the damage arising to the
party from the non-performance is, in this case, divisible ; and
therefore the party who has not fulfilled his obligation may be
condemned in damages, to the extent of L. 100, Fac. Coll. ii. 113.
(Ferguson, June 30. 1758, Dicr. p. 16848.). Though by the act for-
merly cited, 1540, witnesses were to attest ever ﬁe without ex-
ception ; yet, since this last act 1579, they have been seldom called
to obligations for less than 1.100.

11. Though the words of the act 1579, in so far as relates to the
designation of the witnesses, seem, if strictly taken, to be limited
to the case where the party cannot write, it can hardly be doubted,
but that the law intended it should reach to all deeds even where
the granter signed by himself. The words are capable of that con-
struction ; and if they were to be expounded otherwise, the enact-
ment, as to the first branch of the statute, would have been but an
unnecessary, and indeed an imperfect repetition of what had been
before enacted by the act 1540. According to this plain intend-
ment of the statute, the witnesses were, b,y the common Practice
subsequent to it, specially designed even in deeds subscribed by
the granter himself; and where they were not so designed, or
perhaps not so much as named, the omission was accounted a suf-
ficient objection against the validity of the deed : But because the
words of the act were not clear with respect to that nullity, the
grantee was, by the indulgence of the court, allowed to point out
by a special note, or, as it is called in law, a condescendence, express-
ing who the witnesses were; which condescendence was to be
supported by the testimony of the witnesses themselves, if they
were still alive ; or, if they were dead, and had subscribed as wit-
nesses, by comparing their handwriting in other deeds with their

subscription as it a&geared in the deed under challenge, Stair, July

15. 1664, Colvill, (Drcr. p. 16882.) ; Ibid. Feb. 8. 1665, Faiconer,
(Dicr. p. 16883.) ; Forbes, July 21. 1711, Ogilvy, (Drct. p. 16896.) ;
Falc. i. 156. (Douglas, 1741, Dict. p. 17085.); Fac. Coll. i. 84.
(Urquhart, July 28. 1758, DicT. p. 9919.}. And this practice of
admitting a condescendence continued till the act 1681, C. 5., to
be immediately explained.

12,
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12. By 1593, C. 175., all original charters, contracts, and others
whatever, which do not mention the name, dwelling-place, and
other denomination of the writer, are declared null : But notwith-
standing the copulative and in the statute, a deed is accounted va-
lid, if the writer be designed by his dwelling-place, though he be
not also distinguished by a more special designation from others
of that name residing in the same borough or parish, Forbes, Feb.
15. 1706, Duncan, (Drct. p. 16914.), unless he who objects to the
deed shall bring positive evidence that it was written by another.
Though the words of this act comprehend, in their literal signifi-
cation, all original writings without exception; yet it hath not
been for above a century past extended to those more inconsider-
able deeds which have not, by our practice, required witnesses.
And even in obligations of importance, that part of the act, enjoin-
ing the writer’s name and designation to be inserted in the body
of the deed before inserting the instrumentary witnesses, seems to
have lost its authority; for by a decision, Dalr. 158. (Dronnan,
July 26. 1716, Dicr. p. 16869.), it was adjudged sufficient for sup-
porting a testament, that the writer, who was also an instrumen-
tary witness, adjected to his subscription these words, witness and
writer hereof *°.

18. To assist the memory of witnesses, who when they did not
subscribe the deed, were apt, through forgetfulness, after some dis-
tance-of time, to disown their having been witnesses, it was enact-
ed by 1681, C. 5., that no witness, though inserted in the deed,
should be received as evidence, if he did not glso subscribe as wit-
ness. And whereas, by our former custom, the neglecting to de-
sign the witnesses might be supplied by an after-condescendence,
pointing out their designations, that act declares all writings to be
subscribed for the future, in which the writer and witnesses are not
designed, null, and that this defect may not be supplied by any
condescendence *+*. The words in the act,requiring the designations
of the writer and witnesses to all deeds without exception, must,

by

¢ As to the consequence of inaccuracy in the names and designations of witnesses,

see Fac. Coll. Nov. 17. 1187, Arckibalds, Dict. p. 16907 ; Ibid. Nov. 28. 17817, Dou-
glas, Heron and Company, Dict. p. 16908 45.

As to the examination of the instrumentary witnesses, see Fac. Coll. July 19. 1793,

Frank, Dicr. p. 16822 ; see also Ibid. March 8. 1795, Frank, Dicr. p. 16824. Vid.
infr. not, 47.

43 The Court reduced a disposition, which was entirely silent as to who was the
writer, though there was ground for presuming who he was from the terms of the
testing clause; Lockhart, 16th Feb. 1815, Fac. Coll.

44 Jt seems to be no objection, that the subscribing witnesses are not specially said
to be witnesses in the body of the testing clause, provided their designations be other-
wise complete, and that they adject the word *¢ witness” to their respective subscriptions ;
C. Home, Doig, 9tk Jan. 1741, Dicr. p. 16900 ; Femyss, 6tk June 1821, (S. & B.)

45 Compare these cases, in which the mistake was held fatal to the deeds, with Stew-
art, &c. 2d March 1815, Fac. Coll., where the objection founded on it was over-
ruled, apparently on the plea, that ¢ to found such an objection, the discrepancy
« must be such as to mislead, which is surely not the case here, where there is nothing
« but a difference in the mode of spelling the same .name ;”—the witnesses had been
named ¢ Moor,” and ¢ Garvock,” whereas their subscriptions were *¢ Moir” and
« Garrock.” It may be doubted, whether the Court did not go too far in repelling
this objection; and the decision was not unanimous. An authority which seems at-
tended with still greater difficulty is, Fac. Coll. Bank of Scotland, 17th Feb, 1790, Dicr.
p. 16909. It was here found, that an error in the testing clause, which had named
one of. the witnesses ¢ Gibson” in place of ¢ Dickson,” might ex intervallo, and after
the taking of a notorial copy, and the bankruptcy of one of the principal parties, be
corrected. 1t is said ¢ the Lords were unanimously of opinion, that the objection was
« ill founded;” but it is doubted extremely how far the precedent would be now fol-
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by the just rules of interpretation, be limited to writings of im-
portance to which these solemnities had been in use to be adhibit-
ed, in consequence of the acts 1579 and 1593, and so make no al-
teration in our law with regard to the deeds of lesser moment ;
which, by the practice prior to the 1681, required neither writer
nor witnesses*’. The same statute enacts, that no person shall sign
as witness to the subscription of any party, unless he knew him
when he subscribed, and either saw him sign, or heard him give
warrant to the notary to sign for him ; or at least, unless he heard
him own the subscription to be his; and the transgressor of this
enactment is declared punishable, as accessory to forgery * +7.

14. Where any security was to be executed, consisting of seve-
ral sheets of paper, the sheets were, by the former custom, pasted
together by the ends, and the granter signed upon all the joinings.
But this custom of signing at the joinings was not so universal as
to acquire the strength of proper law ; for it never affected cau-
tioners, Stair, Jan. 14. 1674, Ogilvie, (Dict. p. 16804.); it was
sometimes neglected even by the principal debtor, or other granter ;
and it had received no confirmation from statute. Our supreme
court, therefore, thought themselves at liberty to repel the objec-
tion, That the granter had not signed at the joinings, as well as at
the end of the deed, where the special circumstances of the deed

“left no room to suspect fraud ; where, er. gr. all the obligations

upon the granter’s part were contained in the last sheet, Forbes,
Nov. 28. 1708, Sime, (DicT. p. 16713.). For obviating the incon-
venience of rolling down a number of sheets in a deed, before one
could come at the particular clause upon which he was to ground
his plea, all contracts, decrees, dispositions, and other securities,
are allowed, by 1696, C. 15., to be written book-wise, provided
each page be marked by its number, First, Second, &c. and signed
by the party, and it be mentioned at the end of ‘the last page how

many

* See Fac. Coll. iii. No .18, Young against Ritchie, Feb. 2. 1761, DicT. p. 17047 47.

ed. Where the deed has been put on record or made the ground of judicial claim,
li(t“ivs clear th]at no correction can afterwards be n’\ade; Brown, 11th Marck 1809, Fac.

Coll.

46 Ag to privileged writings, vid. infr. k. t. § 22. et seq. Asto decrees:a_rbitral, ar.x_d
other proceedings in submissions, vid. B. 4. 1. 2. § 29. innot.  As to seisins propriis
manibus, vid. supr. B. 2. ¢. 8. § 88. not. 5'.

47 It has been laid down, that < The act 1681 does not _require, in poiut of solem-
“ nity, that the instrumentary witnesses should subscribe in presence of the granter,
« or that they should not lose sight of the deed in the interval betwixt his and_their
« own subscription; nor has it been so understood in practice. The presumption of
« law is, that witnesses will not subscribe a deed unless they are satisfied of its iden-
« tity; and although there never ought to be any considerable interval, yet when such
« & case occurs, it must be judged of on its whole circumstances ;” Fac. Coll. Frank,
8d Marck 1795, Dicr. p. 16824. Where the party does not subscribe till after the
subscription of the instrumentary witnesses, and not in their presence, the deed is not
valid; Young, not.® k. p. The instrumentary witnesses may be cxamined as to the
fact of their having seen the granter subscribe, or heard him acknowledge his sub-
scription ; Jbid.; Fac. Coll. Frank, 9th July 1793, Dicr. p. 16822.; and 3d Marck
1795, supr. ; Fac. Coll. Swany, 12th Dec. 1807, Dicr. v. Wi, App. No. 7. Where,
however, a deed is regularly executed ez facie, it will be sustained, notwithstanding one
of the instrumentary witnesses, when examined er mterval{o, depon.es.that he di 'not
see the granter subscribe, nor hear him acknowledge his subscription; Fac. Coll.
Sibbald, 18tk Jan. 1776, Dicr. p. 16906 ; E"ank, 8d March 1795, supr. Nay, cven
where both witnesses concur to this' effect, it would still appear not to be conclusive
against the deed, it belng competent to redargue their parole testimony, and to support
the presumption of law founded on their subscriptions, by other evidence; Swany,
supr. ; Richardson, 28tk Feb. 1811, Fac. Coll.; Condie, 26¢h June 1823, (S. & D.)

« It is not necessary that ndeed be subscribed by the witnesses at one and the

& same time ;” Robertson, 1st Dec. 1824, (S. & D.)
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many pages the deed consists of ; which last page is the only one
which it necessarily behoves the witnesses to subscribe *.

15. After having explained the solemnities required in deeds sub-
scribed by private parties, or by notaries for them, those that are
essential to instruments or attestations signed by the public officers
of the law, as notaries or messengers, may be considered. Instru-
ments of seisin, though of the most extensive land-estates, are, by
Aug. 1584, C. 4.,declared valid, if signed by one notary, with a rea-
sonable number of witnesses, though the act 1579 had required
two notaries to all obligations of importance ; which specialty arises
from this, that the superior, prior to his giving seisin, had virtually
bound himself to it, by signing the charter or precept; so that
the subsequent seisin is no more than the accomplishment or ful-
filling of a former obligation. . The words of the act 1584, witk a
reasonable number of witnesses, are, in practice, understood of two,
which is deemed a sufficient number for every deed that can be
executed by one notary, Stair, July 15. 1680, Bish. of Aberdeen,
(Drcr. p. 8011.). This enactment of the statute 1584, relating to
seisins, has been, from the parity of reason, extended by custom
to instruments of resignation. That clause of the before-cited act
1681, C. 5., which requires witnesses to subscribe their attestations,
and their names and designations to be inserted in the body of the
deed, expressly comprehends instruments of seisin, of resignation
ad remanentiam, of intimation of assignations, translations, and re-
trocessions. :

16." All seisins were, by the old custom, extended on a single
sheet of parchment ; and when, from the long description of the
lands contained in the seisin, or the variety of other matter, a sheet
larger than the common size was necessary, it became hard either
for the writer or reader to manage it. By 1686, C. 17., therefore,
seisins were allowed to be written book-wise, provided that the
notary and witnesses signed each leaf*’,-and that the notary mention-
ed in his attestation the number of leaves, of which the seisin con-
sisted ; the last of which provisos, requiring the attestation of the
notary to the number of leaves, appears to have been seldom or
never complied with ; Fac. Coll. i. 2. ( Clark against Waddel, Feb. 7.
1752, Drcr. p. 14333.,and App. 1. voce SasiNg, No. 1.) ; but is now
made necessary by act of sederunt,JJan. 17. 1756%°. The act 1686
has not the least relation to a posterior one already explained,
1696, C. 15., which authorises contracts, &c. to be written book-

wise.

* This is not extended in practice to the case of deeds writier on one sheet of pa-

per; Kilk. No. 7. voce Writ, Robertson, Jan. 7. 1742, Dicr. p. 16955. ; Fac. Coll.
Feb. 14, 1778, Macdonald, Dicr. p. 16956 5.

43 Ip these cases it was found not to be necessary de solennitate, that deeds written
* on onesheet only”-should make mention in the end ¢ how many pages were therein
s« contained.” So also the objection to a deed, ¢ that it did not mention the num-
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« ber of pages,” was repelled ; * because it bore, that it was written on three sheets of -

« paper, and that the eleven first sides were signed by the granters, and the last by
« the granter and witnesses;” Fac. Coll. Henderson, 31st Jan. 1797, Dicr. p. 15444,
and 17059. On similar grounds, it has been held that the last page of a deed contain-
ed on one sheet, being duly subscribed, it is not indispensable that the preceding pages
be subscribed ; Kilk. Filliamson, 21st Dec. 1742, Dicr. p. 16955, Siith, &c. 4th July
1816, Fac. Coll. .

49 A seisin, though omitted to besigned on the 2d, 4th, 6th, and 8th pages, is valid ;
the statute not requiring each page, but each sheet to be signed ; Lindsay C'ar‘negie,
not. 5°. infr. . ;

30 A seisin written ¢ on three pages of a single sheet of parchment,” sustained, not-

withstanding the number of pages was not wentioned in the doquet ; Kirkham, 21st
May 1822, ($.§ B.)
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wise. 'The first confessedly treats of nothing but seisins ; and the
last is confined, both by the preamble and statutory words, to such
contracts and other securities as by the former custom had been
extended on several sheets of paper pasted together, which seisins
never were, such at least as flowed from the crown ; and the whole
of the enactment specially refers to that former custom, withount
once using the word seisin, or giving the remotest. hint that:the
statute was correctory. Yet the court of session seem to have ex-
plained the last act 1696, into a repeal of the former, first, by a de-
cision, Jan. 1725, E. Buchan, (see Dicr. p. 16955.), repelling an
objection against a seisin, That each page.was not attested by wit-
nesses in the terms of the act 1686, because the posteriar act 1696
required the witnesses to sign only the last page 5°; 2dly, by act of
szgerunt Jan. 1. 1156, ordaining all seisins to be marked in every
page by the numbers, First, Second, &c. according to the directions
of the act 1696, under the certification of nullity, though the act
1686 prescribed no such rule *. - SN
. 17, All executions, or as they are called in our statutes, indorsa-
tions, of summonses and diligences, were by the ancient.usage va-
lid, without the messenger’s subscription, barely by.affixing his
stamp to them, 1540, C. 74. After writing came to be used more
universally, his subscription was required to all copies of summon-
ses delivered by him to defenders or parties, 1592, C. 139. At
last, by 1686, C. 4., the necessity of sealing executions is abolished,
and all executions and citations before any judge, civil or. criminal,
must be subscribed by the witnesses as.well as the messenger; but
their names and designations need not be inserted in them'by that
statute . The designation of the witnesses is, by a prior act, for-
merly cited, 1681, C. 5., required in certain executions of messen-
gers, viz. in those of mhibition, interdiction, horning, and arrest-
ment ; and it having been objected against the execution of a sum-
mons, That the witnesses were not designed according to the di-
rections of that act, the objection was repelled, because it would
have been incongruous for the legislature to mention any particular
species of executions, if it had not been- intended that these, and
these only, should fall under the act; enumeratio unius est exclusio
alterius, Dec. 8. 1136, Napier, (Dict. p. 16899). Itis not necessa-
ry for the witnesses to a notorial instrument, or to an execution,
to see the notary or messenger sign in the terms of the act 1681 ;
for as the witnesses to these are not accounted witnesses to the
subscription of the notary or messenger who attests, but to the
transaction attested, on which the instrument or execution pro-
ceeds, the presence of the witnesses at the transaction supports the
instrument or execution, Forbes, July 5. 1710, Lord Gray, (Dicr.
p. 16892.) 1. As the act 1593, C. 175., by which the inserting of

: the

* See Fac. Coll. Feb. 26. 1796, Lindsay Carnegie, Dict. p. 8858.; also Election
Cases, p. 67. (Vid. supr. not. 4°.) ° .

4 See Fac. Coll. Feb. 19. 1795, Peter, Dicr. p. 16957. 5.

$ See Fac. Coll. Jan. 16. 1784, Paterson, Dicr. p. 8807. 52.

So This decision was reversed on appeal, Robertson’s Appeal Cases, p 525; Bankt.
B.2.t.3.§ 40..- | -

5t This is an analogous decision, in the case of executions, to that of Lindsay Car-
negie, supr. not. 45,, in the case of seisins.

53 It was here found, that an-execution of inhibition containing the names and de-
signations of the witnesses, but without mentioning that they were “ witnesses to the
s« premises,” was good ; the witnesses having subscribed the execution, and added the
word ¢ witness” to their names. Vid. supr. § 18. not. 44,
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the name and designation of the writer is made essential to deeds,
expresses only original charters, contracts, obligations, -&c. the en-
actment has not been extended by usage to notorial instruments or
executions of messengers, which are the mere attestations of facts
by public officers, and cannot be called original writings.

18. The inserting of the time and place of subscribing, may, in
many cases, be a strong guard against forgery ; for which reason it
is by Stair accounted a solemnity essential to deeds, B. 4. T. 42,
§ 19. Baut as solemnities are not to be multiplied without a war-
rant either from statute or universal custom, deeds have been ad-
judged valid, without the mention either of the place, Forbes, Feb.
15, 1706, Duncan, (Dict. p. 16914.) ; or of the time of signing,
Ibid. July 21. 1711, Ogilvie, (Drcr. (f 16896.), unless where the va-
lidity or the preference of the deed depends on its date 53 ; of which
afterwards, § 22. :

19. The acts 1579, 1593, and 1681, declare expressly that al
deeds which are destitute of the solemnities thereby required, shall
bear no faith in judgment ; or that they shall be null, and not suppli-
able by any condescendence ; the natural import of which expression
is, that they cannot produce an action against the granter, or be
pleaded as evidence before any court to his prejudice. Agreeably

to this interpretation, it has been adjudged by sundry decisions,.

that such deeds could not be supported by the most pregnant

proof that could be offered in their favour, Fount. Nov. 21. 1704,°

Kirkpatrick, (Dict. p. 12061); Jan. 25. 1788, Low,(Dicr. p. 16899);
nor even by referring the verity of the subscription, and the sub-
sistence ofy the debt, to the oath of the granter’s representative,
Forbes, Jan. 4. 1710, Logie, (Dict. p. 17026.)*4. But by other deci-

sions a condescendence hath been admitted for supplying the de- .

fect of the deed, not only where the witnesses to a dparty’s subscrip-
tion have not been designed, in which case a condescendence was

uniformly allowed till the year 1681, on account of the doubtful

meaning of the act 1579, but even where the writer’s name and de-
signation were omitted, though that is declared a nullity in- the
most express words by the act 1593, Stair, Dec. 5. 1665, Cunning-
ham, (Dicr. p. 17019.) ; Dirl. 343. ; (Feb. 22. 1616, Ogilvie against
Buckie, Dicr. p. 16860:) ; Fount. Feb. 25. 1710, Maxwell, (Dicr.
p. 17027.). ' ' '
- 20. From the observance of the solemnities above explained, a
presumptive evidence arises for the genuineness of a deed, with-
out which it has no legal force. Where therefore a deed is vitia-
ted,

$3 So held, where both the place and date of signing were awanting ; Wemyss, 5tk
June 1821, Fac. Coll. and S. & B.

34 Pid. supr. §2. not. ® p. 608. Where the verity of the subscription was admitted, it
issaid to have been considered as not a relevant ground of reduction, under the act
1681, that the instrumentary witnesses did neither see the subscription adhibited, nor
hear it acknowledged ; a majority of the judges having ¢¢ concurred in opinion, that
« the forms in question are not among the solenmities prescribed by the statute, under
« the sanction of nullity ;” Smith, &c. 25tk Jan. 1821, Fac. Coll. ~The written judg-
ment of the Court, however, bore no positive reference to such a principle; and it
may be doubted how far it can yet be held to be law. The Court, indeed, must have
been greatly influenced by the imperfect character of the evidence brought in support
of the challenge; and, accordingly, when the case was carried to appeal, the judg-
ment was affirmed on this special ground; Lord Gifford, as appears from the short-
hand notes, 4th June 1824, expressly waving consideration of the general principle,
until a question should occur, rendering it necessary to decide it. In this way, the
case seems naturally.to fall under the same. class with those noticed supr. § 18. ad fin.
II'Id ”oto "- M :
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ted, .by erasing certain words, and superinducing others in their
lace, or by interlineations, such additions or alterations cannot
Eind the granter, because they are destitute of that evidence ; the
presumption is, that they have been made afier the granter and
witnesses had signed the deed, since no fpersou is presumed to
sign a blotted or vitiated writing 5. But if it be either mentioned
in the deed itself, or acknowledged by the granter upon oath, that
those alterations were made before his subscription, they are obli-
gatory on the granter*. In some special cases, the instrumentary
witnesses are admitted to prove this fact, Feb. 1730, 4rrot, (Dicr.
p- 12285.) ; but more frequently that manner of proof is rejected,
Colvil, March 14. 1579, Nairn, (Drcr. p. 12270.), Stair, Nov. 22.
1671, Pattullo, (Dict. p. 11536.). Marginal potes, though sign-
ed by the granter, are in like manner presumed to have been add-
ed after signing the deed, if it be not expressed in -the testing
clause, that the witnesses to the deed were also witnesses to these
additions. In mutual contracts, a marginal note upon one of the
duplicates is probative against the party who is possessed of, and
founds on that duplicate, though there should be no such note u
on the other duplicate ; but it the note shall contain any thing in
favour of that party, it is not binding on the adverse party, un-

. less it be supported either by his oath, or by gosterior relative

writings, or in special cases by the testimony of t
witnesses.

21. A new requisite has been added, since the union of the two
kingdoms, to certain deeds, for the benefit of the revenue, that they
shall be signed on.stamped paper or parchment, paying a stated
duty to the crown. Charters, retours, precepts of Clare constat,
and seisins of lands holden burgage, or of any subject, must, by 10.
Ann. C. 19., made perpetual by 3. Geo. I. C. 7., be written on parch-
ment or paper paying 2s. 3d. By 12. 4nn. sess. 2. C. 9. § 21., all
bonds, indentures, leases, and, in general, all deeds not charged by
the former act, are to be written on paper paying 6d. ; and upon
the deeds charged by the last of those statutes, an additional duty
has since been imposed of 1s. by 80. Geo. /1. C. 19. "Bail-bonds
are expressly excepted from the act 12. 4nrn.; and sundry other
writings are in practice not ¢harged with any duty, as testaments,
discharges of rent or of interest, bills of exchange * ; and all judicial
deeds, as notorial instruments, bonds of cautionry in suspensions,

‘ - loosings

® Vide Fac. Coll. August 8. 1174, Laidlaw, Dicr. p. 16941, ; Ibid. Feb. 20. 1802,

Henderson, Dict. p. 17059. (Vid. infr. § 26. k. ¢. not.)

e instrumentary

55 Where the vitiation occurs in substantialibus, it will be fatal to the deed :—e. g
where the subscription of an instrumentary witness is written on an erasure, and the
word ¢ witness,” added in a different handwriting; Gibson, 16tk June 1809, Fac. Coll.
affirmed on appeal, 20tk April 1814, 2. Dow, 270. Where it occurs in a less material
part, there being no fraudulent intention, and the essentials of the deed being left still
intelligible and capable of being carried into effect, the vitiated word or clause is mere-
ly held pro non scripto ; Fac. Coll. Kemps, 2d March 1802, Dicr. p. 16949 ; Adam, 12tk
June 1810, Fac. Coll. ; E. Traquair, &c. 26tk June 1822, (S. & B.)

As to erasures occurring in the re%istration of seisins, vid. . B. 2. 1 8. § 42,
not. 3%,  As to the vitiation of bills of exchange, vwd. infi. § 26. 4. ¢, not.

56 The indorsation of an open account requires no stamp ; Lauste, 6th Feb. 1810,
Fac. Coll. Neither does a mandate addressed to an agent, authorising him to raise
an action; Ellis, 26tk June 1822, (S.and B.). A cautionary obligation for payment of
the several sums respectively due to the creditors of a common debtor, may, like a
bond for payment of a composition, be executed on a single stamp, whatever the nam-
ber of creditors ; Fac. Coll. Joknston & Co. &c.Tth March 1801, Dict. v. WriT, App.

No. 5. -
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loosings of arrestment, and others of a like nature. No more than

one deed can be written on the same piece of parchment or paper,

§ 24.; and no deed written upon parchment or paper not stamped,
shall be available, till it be stamped, and a receipt produced for
L.5 paid to the Crown, over and above the stamp-duties, § 25 *.
22. Sundry obligations, even of the greatest importance, are in
so far privileged, that they have the support of law, though they be

- destitute of some of the solemnities which are essential to other

-

deeds. First, Holograph deeds, i. e. deeds written with the grant-
er’s own hand, are valid without witnesses, because one’s handwrit-
jug through a whole deed is harder to be counterfeited, and there-
fore less exposed to forgery, than the bare subscription of his name
and surname. This privilege is extended to obligations, the sub-
stantials of which are written by the granter himself, Stair, Jan. 23.
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1675, Vanse, (Dicr. p. 16885.) ; see Forbes, Nov. 30. 1711, Cred. of

Spot, (Dict. p. 16868.) *°. Holograph writings ought regularly to
mention, that they are written by the granter ; in which case they
are presumed holograph, unless the contrary bé proved, Durie, Dec.
9. 1685, E. Rothes, (Dicr. p. 12605.). But though this should be
neglected, a proof of holograph will be admitted, either compara-
tione literarum, or by witnesses who saw the deed written and sign-
ed, Forbes, June 11. 1711, Donaldson, (Dict. p. 11511.). It is a
rule, That no holograph writing, without witnesses, can prove its
own date ; or, in other words, the date of a holograph deed is not
proved, barely by the granter’s assertion in the body of it, that it
was si%ned upon such a day ; otherwise he might, when he is not
controlled by witnesses, antedate writings, by which his heirs might
be cut off from the plea of deathbed, creditors-inhibiters from the
benefit of legal diligence, or a husband from the defence, That his
wife had granted the obligation sued upon after she was vestita viro.

In questions therefore with the granter’s husband, Durie, Jan. 20.

1636, Temple, (Dict. p. 12490.), or his heir, Stair, June 24. 1681,
Dows, (Dicr. p. 11477.), or creditor-inhibiter, Zbid. June 21. 1665,

Braidy, (Dict. p. 12275.), or arrester, Fount. July 22. 1708, E. Sel-

kirk,

* In the Appendix (No. I1.) to Mr Erskine’s * PrincipLEs of the Law of Scor-
LAND,” (edit. 1802), there is a pro%ressive account of the stamp-duties applicable to
this part of the united kingdom, from their first institution in the reign of Queen
Anne down to the date of that publication. Some additions and alterations have
been made by subsequent statutes, particularly by Stat. 42. Geo. III. c. 99.; 42. Geo.
III. . 116.,§ 68, 81, 107, 178, ; 48. Geo. IILc. 118, § 3.5 43. Geo. III. c. 126. & 127,
By this last act, the different stamp-duties imposed by previous statutes are consoli-
dated. It is unnecessary to detail any ofthese late statutes, as by 44. Geo. IIL. c. 98.,
(passed 28th July 1804), it is enacted, that, from and after 10th October 1804, all du-
ties granted by prior enactments shall cease and determine, except in relation to ar-
rears 6f duty then remaining unpaid, or to fines, penalties or forfeitures, then or pre-*
viously incurred. By § 8. all the provisions in former stamp-acts, not expressly alter-
ed by this act, are declared to extend to the new duties, commencing 11th Oct. 1804.
As it is not improbable that the stamp laws may still undergo some alteration, it is con-
sidered unnecessary to load this work with a specification of these duties. The reader
is referred to the act itself, and to a Table, bearing date, *¢ Stamp-office, Edinburgh,
11¢k October 1804,” framed by the Deputy Solicitor of Stamp-duties for Scotland,
whose intimate acquaintance with that branch of the public revenue is well known and
universally acknowledged 7. :

57 The present stamp act 55. Geo. I11. c. 184., bears referenee to certain appended
schedules ; which alone it is safe to consult. ’

58 A codicil was sustained, though in no part holograph, because in an addition to
it, which immediately followed the subscription, aud which was holograph, the testator
sppeared distinctly to adopt its contents ; Macintyre, 1s¢ March 1621, Fac. Coll.
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kirk, (Dict. p. 4453.), the date of holograph deeds must be sup-

. .ported aliunde by adminicles ; which adminicles must be pregnant

.where there is any suspicion of fraud. . )

23. A deed subscribed by a number of persons, members of a
corporate body, or even by a number of private persons, has been
once and again adjudged effectual without witnesses ; the parties
in the obligation being presumed to have been witnesses to each
other’s subscribing, Steir, July'19. 1676, Forrest, (DicT. p. 16970.) ;
Jan. 1. 1182, Sea-box of Queensferry, (Dicr. p. 16899.). Testamen-
tary deeds are so much favoured, that if the testator’s intention ap-
-pear sufficiently, they are sustained, though not quite formal, espe-
cially if they be executed where men of skill in business cannot be

-had, Fount. Jan. 1, 1108, Kerr, (Dicr. p. 16968.) ; Jan. 20. 1709,

.Pennycuick, (Dict. p. 16970.). And let the subject of a testament
be ever so valuable, one notary signing for the testator, with two

-witnesses, is sufficient, Hadd. Jan. 18. 1623, (Bog a%ainst Hepburn,

Dicr. p. 16960.), though two notaries are required by statute to all
.deeds of importance. It was not unusual for clergymen to enter
-notaries before the Reformation ; but ministers (by which are meant
parochial presbyters) are, by 1584, C. 133., disabled from exercising
any civil office, as of judge, advocate, or notary, except in the case
of testaments. The power which was continued to ministers by
this act, in the speciarmatter of testaments, was originally intend-
ed for the single purpose of authorising the attestation of testa-
‘ments by such churchmen as had regularly entered notaries; but
custom has long extended it, without distinction, to all ministers,
because they are obliged, by their office, to be frequently with dy-
ing persons, where notaries cannot easily be got $°.—Though slight-
er informalities are not suflicient to set aside testamentary deeds,
yet more essential defects are fatal to them. Hence it was adjudg-
ed a good objection against a testament, that the witnesses did not
hear the deceased give orders to the notary for signing, or see him
touch the pen in toilen of his approbation of the contents, Fac. Coll.
il. 222., (Farmers, June 25. 1760, Dicr. p. 16849) * . Receipts and
discharges granted to tenants for rent need not, by the usage of
Scotland, be attested by witnesses, let the sum be ever so consider-
able; which hath been introduced in favour of tenants, on account
of their rusticity, as lawyers express it, or their little skill in busi-
ness, Stair, Nov. 7. 1674, Boyd, (Dicr. p. 16968 and 12456.).
24. Sundry kinds of writings used among merchants and trading
people in commercial affairs, have been also sustained by our usage,
after the example of the most civilized states, for the encourage-
ment of trade, though not executed with all the formalities essen-

. tial to common deeds. Missive letters in re mercatoria are valid,

though they be not holograph, Durie, July 12. 1632, Ramsay, (Dicr.
p-

* It proved also fatal to a testament, that it contained neither the name of the wri-
ter, nor the designation of the witnesses; Fac. Coll. Jan. 12. 1802, Crichton, Dicr.
p. 1595257,

59 A testament was sustained, which a minister, at the request of the testator, who
could not write, had wubscribed with the testator’s name in place of his own ; upon the
minister’s afterwards annexing an attestation of the fact, in the character of a notary ;
Fac. Coll. Trail, 27th Feb. 1805, Dicr. p. 15955.

5o So also a codicil was found not effectual, where neither holograph nor attested
by witnesses; Fac. Coll. Dundas, 18th May 1807, Dicr. v. Wrtt, App. No. 6.



Of Obligations by Word and Writing.

p. 16963.)°'*; and commissions from merchant to merchant, though
they be signed without witnesses, Stair, Jan. 11. 1676, Thomson,
(Drcr. p. 16968.). Neither do fitted accounts among merchants
require writer's name or witnesses, Forbes, MS. Jan. 27. 1114, Les-
lie, (Dict. p. 16978.). Yet if the subject of the fitted account ap-
pears to be in no degree mercantile, it is not sustained without the
ordinary solemnities °>. Promissory-notes, or notes of hand, signed
in other countries, particularly in France and England, require
fewer solemnities than other writings. They were adjudged null
by our supreme court where the writer’s name and witnesses were
not inserted, Forbes, Jan. 29. 1708, Arbuthnot, (Dicr. p. 12255.).
It was afterwards the opinion of the Court, that they were valid
without witnesses, even where they were not holograph, Fount. Dec.
7. 1711, King, (DicTt. p. 12256.) .

25. Of all obligations, bills of exchange, on the account of com-
merce, are the most favoured. A bill of exchange is an obligation
in the form of a mandate, by which the mandant, or person who
signs the draught in one country, orders his correspondent in an-
other, to whom the bill is addressed, to pay, either upon its being
presented, or within a time specified in it, a certain sum of money,
to a third party, or to any to whom that third party shall direct
payment to be made. They were introduced, to make payment in
distant places safe and easy ; and they have got the name of bills of
exchange, because it is the exchange, or the value of money in one
place compared with its value in another, which chiefly ascertains
the precise extent of the sum contained in the bill. He who pur-
chases it, and sends it to the creditor, is called the remitter ; and the
creditor to whom it is sent, is called #he possessor or porteur of the
bill. As parties to bills of exchange are of different kingdoms or
states, questions relating to them are nat to be decided by the laws
of any particular state, unless where special statute interposes, but
ought to be decided according to their general nature and proper-
ties, as fixed by the received custom of trading nations. Bills
therefore have not that limited effect by the laws of Scotland, which
other privileged deeds have, that want some of the legal solem-

"nities ; but are complete in suo genere, though they are destitute of
some statutory forms. Holograph deeds, for instance, not attested
by witnesses, are, without doubt, valid, but they prove not their
own dates ; whereas bills, though their form admits not of witnesses,
prove their own dates, whether they be holograph of the drawer or

not, as effectually as a bond with witnesses, Kames, 57, (Kennedy, .

Feb.

* Fac. Coll. Dec. 5. 1165, Henderson, Dict. p. 16986. But they must be in re
wmercatoria ; (Fac. Coll. Crickton, &c. 21st July 1772, DicT. p. 17047.)

+ By a temporary stat. 12. Geo. III. c. 72., rendered perpetual by 28. Geo. II1.
c. 18. § 55. it is enacted, (§ 86.) ¢ That from and after May 15. 1772, the same di-
“ liiunce and execution shall be competent, and shall proceed upon promissory-notes,
% whether holograph or not, as is provided to pass upon bills of exchange, and inland
% bills, by the lawof Scotland; that promissory-notes shall bear interestas bills, and shall
“ pass by indorsation ; and that indorsees of promissory-notes shall have the same pri-
« vileges as indorsees of bills in all points.” Vide § 41, 42, & 48. of the statute, which
contain several lations as to the issuing of summary diligence against the drawers,
indorsers, &c. of bills and promissory-notes.

$t Fac. Coll. Brebner, 18th Jan. 1808, Dicr. p. 17060; Paterson, S1st Jan. 1811,
Fac. Coll., affirmed on appeal, 4tk July 1814; Robertson and Co., 11th Dec. 1821,
(8. & B.); 1. Bell Comm. 2477 ; Tait on Evidence, 111, et seq.

63 See Campbell, 80th May 1822, (S. & B.)
VOL, IIL Ts
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Feb. 1125, Dicr. p. 12615). But though this doctrine be neces-
sary for the security of merchants, when they are transacting pro-
per bills of exchange, in questions with either the heir or creditors
of the drawer, it seems doubtful how far, for the reasons already
assigned in the case of holograph deeds, § 22, it ought to be extend-
ed to such inland bills as are made payable to the drawer himself,
and where, consequently, the only persons concerned in them are
the drawer and accepter, Bankt. B. 1, T.13, §20; see Feb. 1734,
Christiesons *.

26. Though other deeds require not only the names, but the de-
signations, both of the granter and receiver, to be inserted in them,
it is sufficient to fix an obligation on the drawer of a bill, if the sub-
scription appear to be his *°+; and as for the designation of the cre-

ditor,
'* Action was refused on a bill signed by notaries, there being no witnesses to the

subscription of these notaries ; Fac. Coll. June 27. 1765, Buchanan, Dicr. p. 145].
As to subscription by initials, vide Jbid. Nov. 19. 1760, Shqpl:erd, Dicr. p. 589 %4,

63 It is thought that the distinction here taken would not now be entertained ; but
that equal effect, in point of privilege, would be extended to every class of bills, whe-
ther inland or forei%. and whether payable to the drawer or a third party. See Ken-
nedy, 8th July 1725, Dicr. p. 1477, and 12615 ; Joknston, 12th Feb. 1781, 2. FoL. Dicr.
p. 259. The doubt thrown out by Erskine has, however, been repeated in two late
publications ; Tuit on Evidence, p. 105 ; Glen on Bills, (2d. edit.) p. 235. It is not
supported by the case of Christiesons, referred to; the point there decided being, that
« a bill granted on deathbed does not prove its onerous cause ;” Dicr. p. 12599, and
Elchies, v. DeaTHBED, No. 5.

64 A bill subscribed by initials, or by a mark, or otherwise than by the proper sub-
scription of the party, will not authorise summary diligence; Cockburn, 8tk Dec. 1815,
Fac. Coll. ; Stewarts, 11tk July 1815, Ibid.; Kennedy, 25th May 1816, Ibid.; 1.
Bell Comm. 308 ; Tait on Evidence, p. 64, and 107 ; Glen, p.75; but where the sub.
scription is admitted, it will support an ordinary action of debt; Cockburn, supr. ;
Shepherd, not. * k. p.; and will be received as an adminicle of proof, even where no
such admission is made; Tkomson, July 1729, Dicr. p. 168103 M:Itwraith, 23d June
1785, Ibid. p. 168204 Bell, Tait, and Glen, ubi supr. To support action on such a
bill, where the subscription is denied, ¢ there is no general rule as to the evidence
« which would be sufficient ;”—¢¢ but that, as in other cases where an imperfect vouch-
& er is produced, would depend on the special circumstances of the case ;” per Lord
Glenlee, in Kennedy, 25th May 1816, Fac. Coll. In an action upon a bill for L.5,
signed by a mark without subscribing witnesses, parole proof, (as in the case of an obli-
gation below L.100 Scots,) was allowed before answer, that it was truly signed by the
party ; Kennedy, . ¢ In the case of Lindsay, 18tk Feb. 1815, (not reported,)
s« which was an indorsation of a bank receipt for L..50, by a mark, before two witnes-
¢ ges, whose names were adhibited ; the Court allowed a proof before answer, that
s¢ these witnesses saw the mark adhibited ;" Ibid.; per Lord Justice-Clerk (Boyle.)
In general, it would seem, that to let in parole proof, in the case of bills beyond L.100
Scots, *¢ there must appear, on the face of the instrument, sufficient legal evidence that
¢ the writing was signed before witnesses;” per eund. in Stewarts, supr.—and, perhape,
it may be further necessary to prove, ¢ that the party was in use to subscribe in such
« a manner;” per eund. in Kennedy, supr. ; 1. Bell Comm. 308.

It is essential to the validity of bills drawn within the united kinﬁdom, that they be
written on the ad valorem stamps pointed out by statute; and such stamps cannot be
affixed, nor, where a lower than the statutory rate has erroneously been used, corrected,
after the document is written. Where a stamp, of kigher value, however, is used, pro-
vided it be of the same denomination, the bill is good ; Fac. Coll, Bowack, 21st June
1804, Dicr. v. Bill of Exch. App. No. 16 5 43. Geo. III. c. 127., § 6. So also, though
the stamp be of a different denomination, unless specially appropriated to another in-
strument, by having the name of such instrument marked on its face ; 55. Geo. I1I.
c. 184, § 10; and even where the stamp is thus appropriated, it is thought, (notwith-
standing the apparent inference from the enactment just cited,) that the mistake may
still be corrected, and the proper bill stamp affixed, on paying the duty, with a penal-
ty of 40s. if the bill be not yet due, or with a penalty of L.10 if after due; 37. Geo.

1L c. 136, § 5, 6; 48. Geo. 111 c. 149, § 8, 8 ; Bayley, (4th edit.) p. 81. :

The vitiation of a bill by alteration or erasure in a material part, e. g. in the date,
term of payment, &c. is fatal, where done without the consent or acquiescence of parties,
as altering their intended contract; Fac. Coll. Murchie, \st July 1796, Dicr. p- 1458;
Ib. Allan, 5tk March 1800, Dicr. v. BirL or Exca. App. No. 10.; Russell, 14th
Dec. 1822, (S. & D.); Murdoch, Robertson & Co., as reversed on appeal, 26tk Dec.
1801, noticed 1. Be<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>