“Not Proven”

a peculiarly Scots verdict
by Angus MacCulloch

S

cotland has a completely separate legal system from that of England and Wales. This stems from Scotland's independence before 1707 and is enshrined in the Act of Union.

Scots law originates from two main sources  -- enacted law and common law. Enacted law has the authority of a body with legislative powers. Enacted law can come from many sources, some include Royal proclamation or order, Acts of Parliament (either the old Scots Parliament or the UK Parliament), the European Community Treaty or European legislation, or local authority by-laws.

Common law derives it authority from the courts and is based on Scots legal tradition.

Both forms of law have equal authority and often operate in the same areas. Under the theory of the "supremacy of Parliament," as partially recognised in Scotland, enacted law will override common law, but common law cannot override an enacted law. 

Common law develops through the judgements of the courts. To predict how it will deal with a given situation one must examine the decisions of the courts in similar cases. Common law initially derived from the Roman law, as codified under the Emperor Justinian, and canon law, the law of the church. 

One of the other sources of law was the writings of eminent legal scholars such as Lord Stair, Erskine and Bell, Hume, and Alison.

The Scottish courts separate into two streams, those that deal with criminal cases, and those that deal with civil cases. Criminal law regulates the relationship between the individual and the state. Civil law regulates relationships between individuals. 

The criminal courts are, in ascending order of authority: The District Court, the Sheriff Court, and the High Court of Justiciary.

The civil courts are, in ascending order of authority: The Sheriff Court, the Court of Session, and the House of Lords. 

The doctrine of "precedent" means that the decision of a higher court will be binding on a lower court. 

The High Court of Justiciary and the House of Lords are not bound by their own decisions. The decision of an English court is never binding upon a Scottish court. The decisions of the House of Lords sitting as an English court will be of a persuasive nature in a Scottish case.


There are also specialist courts dealing with particular areas, such as industrial disputes, land matters, criminal charges against children, and heraldry. 

The courts have a long history. The Sheriff courts date back to the 12th century, the Court of Session was established in 1532, and the High Court of Justiciary was established in 1672.

Scottish judges will sit on both criminal and civil courts, although some may be seen as specialising in particular areas. The judges are appointed by the Crown from practicing lawyers, both solicitors and advocates.

The "Not Proven" verdict in Scots law is unusual in allowing three alternative verdicts in a criminal trial. Although the "Not Proven" verdict is known, incorrectly, as the third verdict, it has a 300-year history in Scotland. 
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Even though it has a long history it has been the subject of criticism since 1827 when Sir Walter Scott, novelist and Sheriff, described the not proven verdict as… "that bastard verdict, not proven."

Madeleine Smith

Charged on July 9, 1857, with two attempts of murder by arsenic poisoning and one charge of murder by arsenic, she was found "not guilty" of one of the attempted poisoning charges, and "not proven" of the other attempt and of the murder charge.

The verdict of not proven is essentially one of acquittal. In all respects the verdicts of not guilty and not proven have exactly the same legal effects. In practice it is thought that a verdict of not proven simply means that the judge or jury have reasonable doubt as to the accused's guilt. 

It is interesting to note that the not proven verdict is used in one third of acquittals by juries, and in one fifth of acquittals in non-jury trials. Because of the higher number of non-jury trials ninety per cent of all not proven verdicts are returned in such cases. It is generally thought that the verdict gives juries, and judges, an option between not guilty and guilty where they feel that the charges have not been proved but they equally cannot say the accused is "not guilty" because of its moral connotations.

Current challenge to the verdict stems from the dissatisfaction and feelings of injustice suffered by the families of victims of crime. Political influence has also been apparent.   In 1993 George Robertson tabled a Private Members Bill to abolish the verdict.

The legal profession has been divided over the issue most of this century. 

A number of eminent judges have attacked the verdict. One saying that it was theoretically and historically indefensible, Lord Moncrieff in 1906. Others have supported it. In 1964 Lord Justice General Clyde stated that… "for upwards of 200 years a not proven verdict has been available . . . and no convincing argument has been advanced to justify its elimination from our law." 

One view from England helped to explain the reason for the not proven verdict.  Judge Gerald Sparrow wrote… "I have often thought that the distinction typifies the different spirit of Scottish and English law: the Scottish being the more logical, the English more sporting." 

The original verdicts in Scots law were "culpable" and "convict"; or "cleanse." Guilty and not guilty were introduced by Cromwell during the Usurpation, when he imposed English judges on Scotland. After the reformation the Scots courts reverted to asking judges to find whether the facts in the indictment were "proven" or "not proven."

The "not guilty" verdict was reintroduced in 1723 in the trial of Carnegie of Findhorn for the murder of the Earl of Strathmore. In 1975 the Thomson Committee which examined Scottish criminal procedure recommended that the three verdict system be retained. 

In 1993 the Scottish Office said that… "it was not convinced that there was enough groundswell of dissatisfaction from the public and, crucially, from the legal profession" to justify any scrutiny of the not proven verdict. Most recently in 1994 the Government in a White Paper, Firm but Fair, dealing, inter alia, with the verdict made no proposals for any changes as in the absence of "a considerable weight of informed opinion against the verdict" the three verdict system should be retained. It would appear that there is no immediate prospect that there will be any change in the current three verdict system.

A "not proven" verdict is an acquittal. 
Like a case where a "not guilty" verdict is returned, the accused cannot be tried a second time for the crime charged, and is able to walk free from the court with his innocence established.

"Guilty" and "not guilty" are the same as in English law, but in Scotland if a defendant is guilty of murder he or she must be sentenced to life in prison. 
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